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PREFACE 


It  is  twenty-two  years  since  the  first  edition  of  Clark's  Crimi- 
nal Procedure  was  published.  Since  that  time  a  great 
stream  of  decisions  has  gone  under  the  legal  bridge.  The 
law  governing  criminal  procedure  has  undergone  consid- 
erable change  in  these  two  decades.  This  change  has  been 
brought  about  partly  by  statutory  enactment,  and  partly  by 
judicial  legislation.  The  change  wrought  by  both  of  these 
agencies  has  been  in  the  same  direction — ^toward  a  more  ra- 
tional system  of  procedural  law.  The  super-technicalities 
once  dominating  criminal  procedure  are  yearly  being  at- 
tacked by  Legislatures,  and  daily  meeting  with  less  respect 
by  courts.  Naturally  some  jurisdictions  have  progressed 
much  faster  than  others,  but  all  are  informed  with  the  new 
spirit.  The  present  editor  has  endeavored  in  this  edition,  as 
far  as  the  limited  space  permitted,  to  represent  the  existing 
law,  both  by  changes  in  the  text  and  by  the  addition  of  new 
notes  and  citations  of  recent  important  cases. 

W.  E.  M1KK1.U 
PHiUkDKLPHiAf  June,  1917. 
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INTRODUCTION 

Criminal  procedure  is  the  method  fixed  by  law  for  the  ap- 
prehension and  prosecution  of  a  person  who  is  supposed  to 
have  committed  a  crime,  and  for  his  punishment  if  convict- 
ed. The  term  is  really  included  in  the  broader  term  "crimi- 
nal law,"  but  the  latter  refers  more  particularly  to  that 
branch  of  the  law  which  declares  what  acts  are  crimes,  and 
prescribes  the  punishment  for  committiifg  them.  "In  the 
nature  of  things,"  says  Mr.  Bishop,  "there  is  a  difference 
between  a  right  and  the  means  by  which  it  is  enforced;  an 
obligation,  and  the  legal  steps  by  which  the  delinquent  is 
made  to  atone  for  its  violation;  the  law  defining  a  crime, 
and  the  course  of  the  court  in  punishing  it  Out  of  this 
distinction  grows  the  law  of  judicial  procedure.  It  is  that 
division  of  legal  things  under  which  are  regulated  the  steps 
by  which  a  legal  right  is  vindicated  or  wrong  punished."  ^ 
The  term  "criminal  procedure"  includes  pleading,  evidence, 
and  practice. 

The  term  "pleading"  is  sometimes  popularly  used  to 
signify  the  oral  advocacy  of  a  cause  in  court  by  counsel,  but 
in  its  technical  sense,  and  with  respect  to  criminal  proce- 
dure,^it  signifies  the  peculiar  science  or  system  of  rules  and 
principles  according  to  which  the  written  allegations  in  a 
criminal  prosecution — that  is,  the  accusation  on  the  part  of 

1 1  Bish.  Cr.  Proc.  §  1. 

Olabk  Cb.Prog.(2d  Ed.) — ^1 


2  INTRODUCTION 

the  state,  and  the  responsive  allegations  on  the  part  of  the 
accused — are  framed,  so  as  to  produce  a  proper  issue  for 
trial,  and  the  word  "pleadings"  signifies  these  allegations 
themselves. 

The  term  "evidence"  strictly  signifies  the  matter  presented 
at  the  trial  of  atn  issue,  such  as  the  testimony  of  witnesses, 
documents,  etc.,  for  the  purpose  of  proving  or  disproving 
the  fact  alleged ;  or,  as  it  is  put  by  Greenleaf,  it  "includes  all 
the  means  by  which  an  alleged  matter  of  fact,  the  truth  of 
which  IS  submitted  to  investigation,  is  established  or  dis- 
proved." *  In  its  broader  sense,  however,  it  is  used  to  sig- 
nify, not  only  the  probative  matter,  but  the  weight  and  ef- 
fect of  this  matter  or  proof ;  and,  further  than  this,  to  sig- 
nify the  rules  of  law  governing  the  admissibility  or  compe- 
tency of  the  matter  offered,  and  the  order  in  which  it  should 
be  introduced.' 

The  term  "practice"  is  usually  employed  as  excluding 
both  pleading  and  evidence,  and  to  designate  all  the  inci- 
dental acts  and  steps  in  the  course  of  bringing  matters 
pleaded  to  trial  and  proof,  and  procuring  and  enforcing 
judgment  on  them.  As  applied  to  criminal  procedure,  the 
term  includes  the  rules  which  direct  the  course  of  the  pro^ 
ceedings  by  which  the  accused  is  brought  before  the  court, 
the  conduct  of  the  trial,  and  the  proceedings  after  trial. 

Prevention  of  Offenses 

The  slate  never  punishes  for  an  offense  until  it  is  commit- 
ted, and  it  is  only  of  proceedings  to  punish  offenders  that 
this  work  is  to  treat ;  but  it  is  well  to  mention  the  fact  that 
there  are  circumstances  under  which  the  law  will  interfere 
to  prevent  a  threatened  offense.  This  interference  consists 
in  obliging  those  persons  whom  there  is  probable  ground  to 
suspect  of  future  misbehavior  to  stipulate  with  and  to  give 
full  assurance  to  the  public  that  such  offense  as  is  appre- 
hended shall  not  happen,  by  finding  pledges  or  securities  for 
keeping  the  peace  or  for  their  good  behavior.*  The  person 
of  whose  conduct  the  law  is  apprehensive  is  bound,  with 
or  without  sureties,  in  a  bond  or  recognizance  to  the  state. 

■  1  Greenl.  Bv.  c.  1,  §  1.        »  Post,  p.  590.         *  4  Bl.  Comm  251. 
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This  IS  taken  by  some  court  or  judicial  officer.  The  bond 
or  recognizance  is  of  the  following  nature :  ■  The  person 
bound  acknowledges  himself  to  be  indebted  to  the  state  in 
the  sum  specially  ordered,  with  a  condition  that  the  recog- 
nizance or  bond  shall  be  void  if  he  appear  in  court  on  a  day 
named,  and  in  the  meantime  keep  the  peace  either  generally, 
or  particularly,  also,  with  regard  to  the  person  who  seeks 
the  security ;  or,  as  is  more  usual,  the  obligation  may  be  to 
keep  the  peace  for  a  certain  period,  an  appearance  in  court 
not  being  required.  If  it  be  for  good  behavior,  then  on  con- 
dition that  he  demean  and  behave  himself  well,  either  gener- 
ally or  specially,  for  the  time  therein  limited.  If  the  condi- 
tion is  broken  in  the  one  case  by  any  breach  of  the  peace,  in 
the  other  by  any  misbehavior,  the  recognizance  or  bond  be- 
comes forfeited  or  absolute,  and  the  party  and  his  sureties 
become  absolutely  debtors  to  the  state  in  the  a,mount  of  the 
penalty.  The  mode  of  procedure  is  very  generally  regulated 
by  statute  in  the  different  states. 

»  Harris,  Or.  Law,  SOL 
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CHAPTER  I 

JUEISDICnON  AND  VENUD 

l-4t.    In  General 
8a«    Jorlsdiction  as  Determined  by  Locality  of  Orime,  or  VennOi 

JURISDICTION  IN  GENERAL 

1.  Unless  extended  by  statute,  a  state  has  jurisdiction  only 

over  those  crimes  committed  within  its  territorial 
limits  and  crimes  committed  by  its  own  citizens 
abroad. 

2.  There  can  be  no  valid  prosecution  for  crime  unless  the 

court  in  which  it  is  carried  on  is  legally  created  and 
constituted,  and  has  jurisdiction  of  the  offense  and 
of  the  person  of  the  defendant. 

3.  Jurisdiction  cannot  be  conferred  by  the  consent  of  the 

defendant 

We  have  in  another  work  considered  the  jurisdiction  of  a 
state  to  try  and  to  punish  crimes.  Unless  enlarged  by  stat- 
ute, this  jurisdiction  extends  only  to  crimes  committed 
within  the  territorial  boundary  of  the  state  and  to  crimes 
committed  by  its  own  citizens  abroad.*  It  has  been  extend- 
ed by  statute  in  some  states.*  The  jurisdiction  of  a  partic- 
ular court  within  a  state  to  take  cognizance  of  an  act  which 
is  an  offense  against  the  state,  and  which  the  state  has  a 
right  to  punish,  remains  to  be  discussed. 

1  Clark,  Cr.  Law,  480-484.  For  the  quantum  of  proof  necessary  to 
prove  jurisdiction,  see  page  634,  note  84.  A  statute  of  Arkansas 
made  it  a  crlnte  to  allow  cattle  to  run  at  larga  The  defendant,  a 
resident  of  Missouri,  turned  his  cattle  looae  in  that  state,  intending 
that  they  should  wander  Into  Arkansas,  and  they  did  so.  On  indict- 
ment In  Arkansas,  under  the  statute,  it  was  held  that  the  defendant 
oould  not  be  convicted  In  Arkansas  for  an  act  done  In  Missouri. 
Seattle  v.  State,  73  Ark.  428,  84  S.  W.  477. 

■  Clark,  Cr.  Law,  484. 
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The  state  punishes  for  offenses  through  the  instrumen- 
tality of  courts  which  it. has-. created  and  invested  with 
authority  for  this  purpose.  Ho  court  can  try  and  punish  for 
any  offense  unless  it  is  a  legal  CQuit^  that  is,  unless  it  is  le- 
gally created  and  legally  constitcited.v  If  the  statute  at- 
tempting to  create  a  court  is  clearly  unconstitutional,  or 
otherwise  clearly  insufficient,  there  is  n^Stgal  court,  and, 
if  a  court  purporting  to  have  been  so  created  assumes  ju- 
risdiction of  an  offense,  its  proceedings  and  judg^ient  are  an 
absolute  nullity.'  So  if  a  statute  creating  a  court -provides 
that  it  shall  be  constituted  in  a  certain  way,  or  shaJtsii:  at  a 
certain  time  only,  or  shall  be  presided  over  by  a  'certain 
number  of  judges,  a  court  illegally  constituted,  as  where  it 
sits  at  some  time  other  than  that  prescribed,  or  is  presided 
over  by  less  than  the  prescribed  number  of  judges,  is  in 
fact  no  court  at  all,  and  its  proceedings  and  judgments  are 
void.*  It  seems  that  the  fact  that  a  court  sits  at  a  place 
other  than  that  prescribed  by  law  does  not  necessarily  ren- 
der its  judgment  absolutely  void.*  The  court  must  be  pre- 
sided over  by  an  authorized  judge;  but  he  need  not  be  a 
judge  de  jure  to  render  its  judgments  valid.  If  he  is  a  judge 
de  facto,  and  no  objection  is  taken  before  judgment,  its 


s  It  has  been  held  that  where  a  court  has  been  established  by  an 
act  of  the  legislature  whldi  Is  apparently  valid,  and  has  gone  Into 
operation  under  such  act,  public  policy  demands  that  it  shall  be  re- 
garded as  a  de  facto  court,  and  that  Its  judgments  and  proceedings 
shall  not  be  open  to  collateral  attack.  State  v.  Carroll,  38  Ck>nn. 
449,  9  Am.  Rep.  409.  There  Is  much  conflict  on  this  question,  and 
It  would  be  beyond  the  scope  of  our  work  to  go  Into  It  The  question 
is  discussed  at  length,  and  the  authorities  are  collected,  In  1  Black, 
Judgof.  (2d  Ed.)  Si  173,  254-25a 

.  .  *  Jackson  v.  Com.,  13  Grat  (Va.)  795;  In  re  Terrlll,  52  Kan.  29,  34 
Pac.  457,  39  Am.  St.  Rep.  327 ;  State  v.  Roberts,  8  Nev.  239 ;  Grim- 
mett  V.  Askew,  48  Ark.  151,  2  S.  W.  707 ;  1  Black,  Judgm.  {§  l'^178. 
It  has  been  held  that  the  fact  that  more  than  the  prescribed  number 
of  Judges  sit  does  not  render  the  court  Ulegal.  McE^rlan  y.  People, 
l3  IlL  9.  There  Is  authority  for  the  view  that.  If  there  was  a  reason- 
able mistake  as  to  the  tlmie  fixed  by  law  for  holding  court,  a  Judg- 
ment so  rendered  is  valid.    1  Black,  Judgm.  §  177. 

•  1  Black,  Judguk  S  177. 
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Judgment  will  be  valid.*  Aii4  generally,  the  judgments 
and  proceedings  of  a  de  f act6.  olfficer  or  court,  where  no  ob- 
jection was  interposed  to^the'  jurisdiction,  are  valid.'^  If 
the  court  or  judge  is  neiiher  a  de  jure  nor  a  de  facto  court  or 
judge,  the  judgments  krS  a  nullity,  and  may  be  attacked  at 
any  time.*      •     ^./.    '. 

Not  only  must,  the  court  be  legally  created  and  consti- 
tuted, but  it  muijt  have  jurisdiction  of  the  particular  offense 
which  it  uftdertakes  to  punish.  If  it  is  not  authorized  to 
take  coghijra^nce  of  the  offense  at  all,  its  judgme;it  or  action 
is  a.ijyyi'ty  for  all  purposes,  and  may  be  attacked  at  any 
tim^.*^ 


'  «  State  V.  Bloom,  17  Wis.  521 ;  Spradllng  t.  State,  17  Ala.  440 ;  1 
Bla<*,  Judgm.  S|  175,  176. 

T  Id. ;  State  v.  Peyt(m,  32  Mo.  Apg.  522;  State  v.  Davis,  111  N.  O. 
729,  16  S.  B.  540 ;  1  Black.  Judgm.  §§  173-176.  "An  officer  de  facto 
Is  one  whose  acts,  though  not  those  of  a  lawful  officer,  the  law,  upon 
principles  of  poUcy  and  Justice,  will  hold  valid  so  far  as  they  Involve 
the  interests  of  the  public  and  third  persons,  where  the  duties  of  the 
office  were  exercised:  First,  without  a  known  appointment  or  elec- 
tion, but  under  such  circumstances  of  reputation  or  acquiescence  as 
were  calculated  to  induce  people,  without  inquiry,  to  submit  to  or 
invoke  his  action,  supposing  him  to  be  the  officer  he  assumed  to  be; 
second,  under  color  of  a  known  and  valid  appointment  or  election, 
but  where  the  officer  had  failed  to  conform  to  some  precedent  re- 
quirement or  condition,  as  to  take.- an  oath,  give  a  bond,  or  the  like ; 
third,'  under  color  of  a  known  election  or  appointment,  void  because 
the  officer  was  not  eligible,  or  because  there  was  a  want  of  power 
in  the  electing  or  appointing  body,  or  by  reason  of  some  defect  or 
irregularity  in  its  exercise,  such  ineligibility,  want  of  power,  or  de- 
fect being  unknown  to  the  public;  fourth,  under  color  of  an  elec- 
tion or  appointnflent  by  or  pursuant  to  a  public  unconstitutional  law, 
before  the  same  is  adjudged  to  be  such."  Butler,  G.  J.,  in  State  v. 
Carroll,  38  Conn.  471,  472,  9  Am.  Bep.  409. 

» 1  Black,  Judgm.  §S  175,  176. 

•  G9m,  y.  Knowlton,  2  Mass.  530;  Com.  v.  Johnson,  8  Mass.  87; 
Porsythe  v.  U.  S.,  9  How.  571,  13  L.  Ed.  262;  State  v.  Ridley,  114 
N.  O.  827,  19  S.  B.  149 ;  Cropper  v.  Com.,  2  Rob.  (Va.)  842 ;  Rice  v. 
State,  3  Kan.  141 ;  State  v.  Grant,  34  S.  0.'  109,  12  S.  B.  lorro ;  State 
T.  Cooper,  104  N.  0.  890,  10  S.  B.  510;  Morris  v.  State,  84  Ga.  7,  10  S. 
B.  368 ;  People  v.  International  Nickel  Ca  (Co.  Ct.)  155  N.  Y.  Supp. 
156. 
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If  the  court  has  no  jurisdiction  by  law  to  take  cognizance 
of  an  offense,  jurisdiction  cannot  be  conferred  upon  it  by  the 
defendant's  consent.  Consent  of  the  parties  cannot  supply 
want  of  jurisdiction.^* 

The  court  must  also  have  jurisdiction  of  the  person  of  the 
defendant. 

If  the  court  is  properly  constituted,  has  jurisdiction  of 
the  offense,  and  custody  of  the  person  of  the  defendant,  its 
jurisdiction  is  not  affected  by  the  fact  that  the  defendant 
was  illegally  arrested  or  was  illegally  ferought  within  the 
jurisdiction;*^  nor  by  mere  errors  in  the  proceedings,  so 
long  as  it  keeps  within  that  jurisdiction.  As  said  by  the 
Supreme  Court  of  the  United  States  in  a  late  case,  the 
''court  has  jurisdiction  to  render  a  particular  judgment  only 
when  the  offense  charged  is  within  the  class  of  offenses 
placed  by  the  law  within  its  jurisdiction,  and  when,  in  tak- 
ing custody  of  the  accused,  and  in  its  modes  of  procedure, 
and  in  rendering  judgment,  it  keeps,  within  the  limitations 
prescribed  by  the  law,  customary  or  statutory.  When  it 
goes  outside  these  limits,  its  action,  to  the  extent  of  the 
excess,  is  void.  Proceeding  within  these  limits,  its  action 
may  be  erroneous,  but  i&  not  void."  *' 

If  a  court  has  jurisdiction  of  the  offense  charged,  its  juris- 
diction is  not  ousted  by  proof  of  a  less  offense,  of  which  it 
could  not  have  taken  jurisdiction.  On  indictment  for  grand 
larceny,  for  instance,  the  defendai^t  may  be  convicted  of 

10  People  V.  Campbell,  4  Parker,  Cr.  R  (N.  T.)  .386 ;  People  v.  Gran- 
tee, 50  Cal.  447;  Batchelder  v.  Currier,  45  N.  H.  460;  Mills  v.  Com-, 
13  Pa.  627 ;  State  of  Indiana  v.  ToUeston  Club  of  Chicago  (C%  O.)  53 
Fed.  18 ;  Hager  v.  Falk,  82  Wla  644,  52  N.  W.  432;  Com.  v.  Maloney, 
145  Mass.  205,  13,  N.  E.  482. 

11  Ex  parte  Scott,  9  B.  &  C.  446 ;  Mahcm  v.  Justice,  127  U.  S.  700, 
8  Sup.  Ct.  1204,  32  Ll  Ed.  283 ;  In  re  Johnson,  167  U.  S.  120,  17  Sup. 
Ct.  735,  42  L.  Ed.  103;    Con*,  v.  Tay,  170  Mass.  192,  48  N.  E.  1086. 

And  see  Ker  v.  Illinois,  119  U.  S.  436,  7  Sup.  Ct.  225,  30  L.  Ed.  421. 
See;  also,  post,  pp.  69,  71 ;  State  v.  Fitzgerald,  51  Minn.  534,  53  N. 
W.  799.  Though  the  court  has  jurisdiction,  notwithstanding  the  ar- 
rest was  Illegal,  if  the  prisoner  seasonably  moves  to  quash  the  pro- 
ceedings, they  wiU  be  quashed.    See  Ard  v.  State,  114  Ind.  542,  16  N. 

E   504. 
i«  In  re  Bonner,  151  U.  S.  242,  14  Sup.  Ct.  323,  38  U  Ed.  149. 
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petit  larceny,  though  the  court  would  have  had  no  •jurisdic- 
tion of  a  charge  of  petit  larceny.** 

State  Courts 

The  courts  in  the  various  states  are  created,  and  their 
jurisdiction  is  conferred  and  defined,  by  statutes,  which 
must  be  cdnsulted. 

Justices  of  the  peace  are,  in  general,  given  jurisdiction  to 
examine  persons  accused  of  crime,  and  to  admit  them  to 
bail,  or  commit  them,  to  await  trial  in  the  higher  court  hav- 
ing jurisdiction  to  try  and  punish  the  offense.  They  are 
also  given  power  to  conserve  the  peace,  and  for  that  pur- 
pose to  bind  over  to  keep  the  peace,  and  for  good  behavior, 
those  persons  whose  conduct  renders  such  a  step  proper.** 
They  are  also  generally  given  exclusive  and  final  jurisdic- 
tion of  petty  offenses,  like  vagrancy,  disorderly  conduct, 
etc.,  and  are  given  concurrent  jurisdiction  with  the  higher 
court  of  certain  offenses.  In  some  cases  the  accused  is  given 
the  right  to  appeal  from  the  justice's  decision  to  the  higher 
court,  where  he  has  a  trial  de  novo.  Other  inferior  courts, 
such  as  the  police  courts  in  the  larger  cities,  have  been  creat- 
ed, and  are  given  the  same  jurisdiction  as  justices  of  the 
peace.*" 

A  coroner's  court  or  inquest  is  held  to  inquire  by  a  jury, 
generally  of  six  men,  into  the  cause  of  a  death  supposed  to 
have  been  caused  by  violence.** 

In  all  the  states  there  is  in  each  county  a  court  of  general 
original  jurisdiction  to  try  and  punish  for  all  offenses  other 
than  trifling  offenses  within  the  exclusive  jurisdiction  of 
justices  of  the  peace.  In  some  states  it  is  called  the  "circuit 
court" ;  in  others,  the  "district  court" ;  in  others,  the  "supe- 
rior court";   in  others,  the  "court  of  quarter  sessions,"  etc. 

i«  People  T.  Rose  (Super.  Buff.)  15  N.  X.  Snpp.  815;  People  v. 
Fahey,  64  Gal.  342,  30  Pac.  1030 ;  Ex  parte  BeU»  4  Gal.  Unr^.  Gas. 
309,  34  Pac.  641 ;  State  ▼.  Fesperman,  106  N.  a  770,  13  S.  E.  14 ; 
Wlnbum  v.  State,  28  Fla.  339,  9  South.  694. 

1*  Ante,  p.  2. 

1'  See,  as  to  Justice's  Jurisdiction,  Godx  t.  Harris,  8  Gray  (Mass.) 
470;   Com.  v.  O'OonneU,  Id.  464. 

!•  Post,  p.  148. 
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In  some  states  there  are  other  courts  between  this  and  jus- 
tices of  the  peace,  such  as  county  and  corporation  courts. 

In  every  state,  and  by  recent  enactment  in  England,  there 
is  a  court  having  jurisdiction,  on  appeal  or  writ  of  error,  to 
review  the  judgment  of  the  trial  court 

Federal  Courts 

The  federal  courts  of  criminal  jurisdiction  are  the  com- 
missioners' court,  the  District  Court,  the  Circuit  Courts  of 
Appeal,  and  the  Supreme  Court.  The  jurisdiction  of  the 
federal  courts  arises  solely  out  of  the  Constitution  and  the 
acts  of  Congress.  They  have  only  such  jurisdiction  as  is 
thus  conferred. 

United  States  commissioners  are  charged,  generally,  with 
such  functions  in  the  federal  government  as  devolve  upon 
justices  of  the  peace  in  the  state  govemment.^'^  They  are 
appointed  and  removable  by  the  District  Courts.** 

The  District  Courts  of  the  United  States  have  jurisdiction, 
exclusive  of  the  state  courts,  of  all  offenses  against  the  Unit- 
ed States,  committed  within  their  respective  districts  or  on 
the  high  seas.** 

The  Circuit  Courts  of  Appeals  have  appellate  jurisdiction 
of  crimes  on  writ  of  error  to  the  District  Court.** 

The  Supreme  Court  of  the  United  States  has  appellate 
jurisdiction  in  the  following  c^ses:  (1)  To  review  a  deci- 
sion of  the  Circuit  Court  of  Appeals  in  a  case  certified  to  it 
by  the  latter,  or  caused  by  the  Supreme  Court  to  be  certi- 
fied ;  **  (2)  where  the  judges  of  a  District  Court  certify  the 
case  to  the  Supreme  Court ; "    (3)  on  writ  of  error  to  the 

IT  See  Foster,  F^eral  Practice,  {  483. 

18  Act  May  28,  1896,  c.  252,  §  9,  29  Stat  181  (U.  a  Oomp.  St  1916, 
S1421). 

i»  Act  March  3,  1911«  a  231,  {  24,  36  Stat  1091  (U.  S.  Oompw  St 
1916,  I  991  [1-25]). 

so  Act  March  3,  1911,  c  231,  {  128,  36  Stat  1183  (U.  S.  Compi  St 
1916,  S  1120). 

31  Act  March  8,  1911,  a  231,  S  239,  36  Stat  1167  (U.  S.  Oomp.  St 
1916,  S  121^. 

M  Act  March  8,  1911,  a  231,  {  262,  36  Stat  1160  (U.  a  Oooot^  St 
1916,  S  1229). 
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State  court  of  highest  resort  in  certain  cases ;  **  (4)  by  writ 
of  habeas  corpus,  aided  by  writs  of  certiorari,  where  a  per- 
son is  without  authority  detained  in  custody  under  color  of 
the  authority  of  the  United  States.** 


JURISDICTION  AS  DETERMINED  BY  LOCALITY 

OF  CRIME,  OR  VENUE 

3a.  As  a  rule,  prosecutions  must  be  instituted  and  carried  on 
in  the  county  in  which  the  crime  was  committed, 
and  it  is  generally  deemed  to  have  been  committed 
in  the  county  in  which  it  was  consummated.  There 
are  a  few  exceptions  to  the  rule,  even  at  common 
law,  and  many  exceptions  have  been  made  by  stat- 
ute. The  county  in  which  the  offense  was  commit- 
ted is  called  the  "venue." 

• 

It  has  always  been  the  rule  of  the  common  law  that  an 
offense  must  be  prosecuted  in  the  county  in  which  it  was 
committed,**  though  there  have  been  exceptions.  The  chief 
reason  of  the  rule  was  that  the  accused  was  entitled  to  a 
jury  from  the  county  in  which  the  offense  was  committed. 

Formerly,  where  an  offense  was  commenced  in  one  coun- 
ty and  consummated  in  another,  the  offender  could  not  be 
tried  at  all.**    Even  in  case  of  murder,  if  the  mortal  blow 

28  Act  Mardi  3,  1911,  c.  231,  f  237,  36  Stat.  1156  (U.  S.  Comp.  St 
1916,  S  1214). 

24  Rev.  St,  U.  S.  §§  763,  764  (U.  S.  Comp.  St.  1916,  vol.  2,  pp.  2144, 
2145,  and  notes). 

25  1  Chit  Or.  Law,  189;  4  BL  Oonun.  303 ;  2  Hawk.  P.  C.  c.  25,  fif 
35,  51 ;  Rex  v.  Jones,  6  Car.  &  P.  137 ;  Hughes  v.  State,  35  Ala.  351 ; 
State  V.  Jones,  8  N.  J.  Law,  307 ;  Id.,  9  N.  J.  Law,  357,  17  Am.  Dec. 
483.  And  see  the  cases  hereafter  referred  ta  For  the  early  history 
of  the  jury  in  criminal  trials,  see  2  Pollock  &  Mait  Hist  Bng.  L.  c  9. 

2e  1  Chit  Cr.  Law,  177 ;  1  Hale,  P.  O.  651,  652 ;  2  Hawk.  P.  C.  c. 
25,  SS  36 ;  40,  3  Coke,  Inst  48 ;  Cro.  Car.  488.  It  is  provided  by  stat- 
ute in  some  states  that  crimes  committed  within  a  certain  distance  of 
county  boundaries  may  be  prosecuted  in  either  county.  See  Ex  parte 
Davis,  48  Tex.  Cr.  It  644,  89  S.  W.  978,  122  Am.  St  Rep.  775.  Un- 
der sQch  a  statute,  if  a  person  commits  a  crime  in  one  county,  and  is 
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was  given  in  one  county,  and  the  party  died  of  the  blow  in 
another,  it  was  doubted  whether  he  could  be  punished ;  for 
it  was  supposed  that  a  jury  of  the  first  county  could  not  take 
cognizance  of  the  death,  and  a  jury  of  the  second  county 
could  not  take  cognizance  of  the  blow.*^  Most  of  the  courts, 
however,  have  held  that  there  is  jurisdiction  in  such  cases, 
considering  that  the  crime  is  committed  where  the  blow  or 
poison  is  given,  and  that  the  prosecution  must  be  in  that 
county.**  A  few  courts  have  held  that  it  is  not  committed 
until  death  occurs,  that  the  death  is  the  consummation  of 
the  crime,  and  that  the  prosecution  must  be  in  the  county 
of  the  death.**  These  questions,  in  so  far  as  homicide  is 
concerned,  were  set  at  rest  in  England  by  St.  2  &  3  Edw. 
VI,  c.  24,  which  is  old  enough  to  have  become  a  part  of  our 
common  law.  This  statute  provided  that  in  cases  of  striking 
and  poisoning  in  one  county,  and  death  ensuing  in  another, 
the  offender  may  be  indicted,  tried,  and  puiiished  in  the 
county  where  the  death  ensued.  And  similar  statutes  have . 
been  enacted  in  some  of  our  states.*^  In  other  states  he 
must  be  prosecuted  in  the.  county  where  the  poison  or  blow 

legally  tried  in  the  adjacent  county,  he  cannot  afterwards  be  put  on 
trial  in  the  first  county.    Ex  parte  Davis,  supra. 

ST  Coke  says  that  \n  such  a  case  *'no  suffici^it  indictment  oould 
thereof  have  been  taken  in  either  of  the  said  counties,  because,  by  the 
law-  of  the  realnf  the  Jurors  of  one  county  could  not  Inquire  of  that 
whi<^  was  done  in  another  county."  3  Coke,  Inst.  48.  Hale  says: 
"It  was  doubtful  whether  he  were  indictable  or  triable  in  either, 
but  the  more  common  opinion  was  that  he  might  be  indicted  where 
the  stroke  was  given."  Starkie  says  this  difDculty  was  sought  to  be 
avoided  by  the  legal  detice  of  "carrying  the  dead  body  ba<^  into 
the  county  where  the  blow  was  struck,  and  the  jury  might  there  in- 
quire both  of  the  stroke  and  death."  1  Stark.  Cr.  PL  (2d  Ed.)  8,  4, 
note. 

s8  1  Hale,  P.  G.  426 ;  1  East,  P.  C.  861 ;  lUley  v.  State,  9  Humph, 
(Tenn.)  646.  And  see,  for  same  principle,  Green  v.  State,  66  Ala.  40, 
41  Am.  Rep.  744 ;  State  v.  Garter,  27  N.  J.  Law,  499 ;  Pe<n>le  v.  Gill, 
6  Gal.  637 ;   State  v.  Gessert,  21  Minn.  369. 

29  See  Conr.  v.  Macloon,  191  Mass.  1, 100  Am.  Dec.  89,  and  authori- 
ties there  cited. 

soGom.  V.  Parker,  2  Pick.  (Mass.)  660;  Stoughton  v.  State,  13 
Smedes  &  M.  (Misa)  265. 
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wa*  given.**    In  others  it  is  provided  that  the  prosecution 
may  be  in  either  county.** 

These  statutes,  fixing  the  county  in  which  offenses  may 
be  prosecuted,  even  though  they  allow  prosecution  in  a 
county  other  than  that  in  which  the  offense  was  committed, 
are  constitutional.**, 

SI  Stout  y.  State,  76  Md.  817,  25  Atl.  290.  Where  the  statute  pro- 
vides that  the  venue  shall  be  In  the  county  where  the  poison  Is  "ad- 
ministered," and  the  poison  Is  given  Into  the  hands  of  the  deceased 
in  S.  county,  carried  by  the  deceased  Into  M.  county,  and  there  swal- 
lowed, ^.  county  Is  the  proper  venue  of  the  resulting  murder,  for  the 
poison  is  "administered"  where  it  is  swallowed.  Bobbins  v.  State,  8 
Ohio  St  131. 

82  State  V.  Pauley,  12  Wis.  537 ;  State  ex  rel.  Brown  v.  Stewart,  60 
Wis.  587,  19  N.  W.  433,  50  Ams.  Bep.  388 ;  Territory  v.  Hicks,  6  N. 
21.  596,  80  Paa  872. 

88  Com.  V.  Parker,  2  Pick.  (Mass.)  65a  And  see  Archer  v.  State, 
106  Ind.  426,  7  N.  B.  228;  Tippins  v.  State,  14  Ga.  422;  Steerman 
V.  State,  10  Mo.  503 ;  State  v.  Pauley,  12  Wis.  537 ;  Tyler  v.  People, 
8  Mich.  320;  Oont  v.  Madoon,  101  Mass.  1,  100  Am.  Dec.  89;  State 
V.  Johnson,  38  Arte  568;  Green  v.  State,  66  Ala.  40,  41  Am.  Bep.  744 ; 
Hanks  v.  State,  13  Tex.  App.  289 ;  Ham  v.  State,  4  Tex.  App.  645 ; 
Adams  v.  People,  1  N.  Y.  173.  See  St  7  Geo.  IV,  c.  64,  §  12 ;  Code 
Or.  Proc.  N.  Y.  §  134,  which  provides :  "When  a  crime  Is  committed, 
partly  in  one  county  and  partly  in  another,  or  the  acts  or  effects 
thereof,  constituting  or  requisite  to  the  consununatlon  of  the  offense, 
occur  in  two  or  nfore  counties,  the  jurisdiction  is  in  either  county." 
See  People  v.  Mitchell,  49  App.  Div.  531,  63  N.  Y.  Supp.  522.  Where 
a  county  is  divided,  a  criminal  act  done  before  the  division  is  to  be 
prosecuted  in  the  particular  new  county  in  which  is  the  place  of  the 
offense.  Hernandez  v.  State,  19  Tex.  App.  408.  In  Archer  v.  State, 
106  Ind;  426,  7  N.  E.  225,  it  was  held  that  where  defendant  seized 
and  bound  deceased  in  M.  county,  and  carried  him,  so  bound,  into 
O.  county,  and  there  killed  him,  that  defendant  could  be  indicted  and 
tried  in  M.  county,  since  the  seizure  and  binding  "was  an  overt  act 
forming  a  material  part  of  the  crime"  committed  in  Q.  county.  In 
Jackson  v.  Con*.,  100  Ky.  239,  38  S.  W.  422,  1091,  66  Am.  St  Bep.  336, 
defendant  gave  deceased  poison  in  X.  county  and,  erroneously  think- 
ing her  dead,  took  her  Into  O.  county,  and  there  cut  off  her  head, 
for  the  purpose  of  concealing  her  identity.  It  was  held  that  he  could 
be  convicted  of  murder  in  0.  county,  if  the  act  of  cutting  off  her 
head  was  part  of  a  felonious  attempt  to  kill  deceased  in  X.  county. 
Statutes  in  some  states  extend  this  prlndple  to  crimes  committed 
partly  in  one  state  and  partly  in  another.  People  v.  Amstein,  211 
N.  Y.  585,  105  N.  B.  814. 
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Larceny  is  committed  where  the  property  is  taken  and 
carried  away.  But  at  common  law,  if  a  person  steals  goods 
in  one  county,  and  carries  them  into  another,  he  may  be 
prosecuted  in  either ;  for  it  is  considered  that  the  possession 
of  the  stolen  goods  by  the  thief  is  a  larceny  in  every  county 
into  which  he  carries  them,  because,  the  legal  possession 
still  remaining  in  the  owner,  every  moment's  continuance  of 
the  trespass  and  felony  anlounts  to  a  new  taking  and  aspor- 
tation.'* The  rule  is  expressly  so  declared  by  statute  in 
some  states. 

At  common  law  the  offense  of  obtaining  property  by  false 
pretense  is  committed  and  can  be  prosecuted  only  in  the 
county  where  the  property  was  first  obtained,  not  in  the 
county  where  the  false  pretense  was  made ;  •"  nor  in  a  coun- 

»*4  BL  Oonftn.  305;  2  Hale,  P.  O.  163;  1  Chit  Cr.  Law,  178;  2 
East,  P.  C.  771,  772;  Com.  v.  Cousins,  2  Leigh  (Va.)  708;  Com.  v. 
De  Witt,  10  Mass.  154;  People  v.  Gardner,  2  Johns.  (N,  Y.)  477; 
State  V.  Hunter,  50  Kan.  302,  32  Paa  37 ;  People  ▼.  Staples,  91  Cal. 
23,  27  Pac.  523 ;  Massle  ▼.  Com.,  90  Ky.  485,  14  S.  W,  419 ;  Tipplns 
V.  State,  14  Ga,  422;  Crow  v.  State,  18  Ala.  541;  Com.  v.  Rand,  7 
Mete.  (Mass.)  475,  41  Am.  Dec.  455 ;  State  v.  Douglas,  17  Me.  193,  35 
Am.  Dea  248.  Some  courts  apply  the  doctrine  where  goods  are 
stolen  In  one  state  and  brought  into  another.  Com.  v.  Andrews,  2 
Mass.  14,  3  Am.  Dec.  17;  Bex  v.  Peas,  1  Root  (Conn.)  69;  State  v. 
Bartlett,  11  Vt  650;  State  v.  Underwood,  49  Me,  181,  77  Ami  Dec. 
254.  But  see  People  v.  Gardner,  2  Johns.  (N.  Y.)  477;  People  v. 
Schenck,  2  Johns.  (N.  Y.)  479;  Simmons  v.  Cojn.,  5  Bin.  (Pa.)  617; 
State  V.  Brown,  2  N.  C.  100,  1  Am.  Dec.  548 ;  People  ex  rel.  Trombley 
v.  Humphrey,  23  Mich.  480,  9  Am.  Rep.  94,  and  cases  there  dted; 
Stanley  v.  State,  24  Ohio  St.  172, 15  Am.  Rep.  604 ;  State  v.  Le  Blanch, 
31  N.  J.  Taw,  82;  Simpson  v.  State,  4  Humph.  (Tenn.)  456;  Beal  v. 
State,  15  Ind.  378;  State  v.  Reonnals,  14  La.  Ann.  278.  Defendant 
was  Indicted  In  H,  county  for  stealing  "four  Uve  tame  turkeys."  He 
stole  the  live  turkeys  in  C.  county,  killed  them  there,  and  took  them, 
dead.  Into  H.  county.  It  was  held  that  he  could  not  be  convicted  In 
H.  county  for  stealing  live  turkeys,  but  might  be  convicted  there  for 
stealing  dead  turkeya    Rex  v.  Parker,  1  Russ.  174. 

Bs  Rex  V.  Burdett,  4  Bam.  &  Aid.  179 ;  Stewart  v.  Jessup,  51  Ind. 
413,  19  Am.  Rep.  739;  Com.  v.  Van  Tuyl,  1  Mete.  (Ky.)  1,  71  Ant 
Dec.  455;  People  v.  Adams,  3  Denlo  (N.  Y.)  190,  45  Am.  Dea  468; 
Norris  v.  State,  25  Ohio  St.  217,  18  Am.  Rep.  291 ;  Connor  v.  State, 
29  Fla.  455,  10  South.  891,  30  Am.  St  Rep.  126;  Sims  v.  State,  28 
Tex.  App.  447,  13  S.  W.  653.  And  see  State  v.  Shaeffer,  89  Mo.  271, 
1  S.  W.  293 ;  Com.  v.  Wood,  142  Mass.  459,  8  N.  B.  432.    As  to  pro- 
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ty  into  which  the  goods  were  subsequently  carried.'*  When 
the  goods  are  obtained  by  means  of  a  letter  containing  false 
representations  sent  from  one  county  to  a  person  in  another 
county,  who,  relying  on  the  false  representations,  ships  the 
goods,  the  venue  of  the  crime  is  the  county  in  which  the 
goods  were  delivered  to  the  common  carrier,  for  the  latter 
is  the  agent  of  the  defendant  to  receive  the  goods.*' 

The  gist  of  the  crime  of  embezzlement  being  the  conver- 
sion of  the  money  or  property  received,  the  crime  is  com- 
mitted where  the  conversion  takes  place,  and,  in  principle, 
the  county  in  which  such  conversion  takes  place  is  the  prop- 
er venue.  While  this  is  admitted,  and  the  cases  hold  that 
the  defendant  can  be  there  indicted,*®  many  cases  hold  that 
the  courts  of  this  county  have  not  exclusive  jurisdiction,  but 
that  the  accused  may  be  indicted  and  tried  in  the  county  in 
which  he  fails  to  render  an  account  of  the  money  or  proper- 
ty received  by  him — such  county  being  the  place  where  it  is 
his  duty  to  account  therefor,**  or  in  which  he  renders  a  false 
account  thereof.***  The  mere  fact  that  the  defendant  re- 
ceived the  property  in  a  certain  county  does  not  give  that 
county  jurisdiction  of  the  offense.*^  In  some  states  by  ex- 
curing  goods  by  ideans  of  an  innocent  agent  in  another  county,  see 
post,  p.  18. 

«•  Reg.  V.  Stanbury,  9  Cox,  Cr.  Cas.  W. 

«7  Norris  v.  State,  25  Ohio  St  217,  18  Am.  Rep.  291 ;  Com,  v.  Tay- 
lor, 105  Mass.  172. 

88  Campbell  v.  State,  35  Ohio  St.  70;  State  v.  Small,  26  Kan.  209^ 
State  V.  Bailey,  50  Ohio  St  636,  36  N.  E.  233 ;  Taylor's  Case,  2  Leach, 
Cr.  Cas.  974 ;  Reg.  v.  Rogers,  3  Q»  B.  Div.  28. 

8»  State  V.  Hengen,  106  Iowa,  711,  77 1'S.  W.  453. 

*o  Reg.  V.  Rogers,  3  Q.  B.  Div.  28. 

41  People  V.  Murphy,  51  Cal.  376.  The  cases  holding  that  where 
the  transaction  on  which  the  embezzlement  is  predicated  extended 
over  more  than  one  county — as  where  the  conversion  took  place  in 
one  county  and  the  false  accounting  took  place  in  another — ^the  de- 
fendant may  be  tried  in  either  county,  and  therefore  in  the  county 
in  which  he  failed  to  account,  or  in  which  he  rendered  a  false  account, 
seem  to  be  based  on  a  mlsimderstandlng  of  two  earlier  cases,  Rex 
V.  Taylor,  2  Leach,  C.  C.  974,  and  Reg.  v.  Murdock,  5  Cox,  Cr.  Cas. 
360.  In  both  of  these  cases  the  accused  collected  money  for  the 
prosecutor  in  one  county  and  rendered  a  false  account  thereof  in 
another  county.    He  was  Indicted  in  the  latter  county.    There  was 
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press  statutory  provision  the  venue  may  be  in  a  county  other 
than  that  in  which  the  property  was  converted.** 

The  proper  venue  in  burglary  is  the  county  in  which  the 
burglary  was  committed;  i.  e.,  the  county  in  which  the 
breaking  and  entering  took  place.*'  Statutes  in  some  states 
provide,  however,  that  the  accused  may  be  prosecuted  either 
where  the  burglary  was  committed,  or  in  any  county  into 
which  the  goods  burglariously  taken  are  carried.**  Such 
a  statute  has  been  held  unconstitutional  in  Missouri  *'  and 
Indiana.** 

The  venue  of  robbery  is  the  county  in  which  the  property 
is  taken.  Where,  for  instance,  a  person  is  seized  in  one  coun- 
ty, and  carried  into  another,  and  there  forced  to  surrender 
money,  the  venue  of  the  robbery  is  in  the  latter  county.*^ 
If  a  person  robs  another  in  one  county,  and  carries  the  goods 
into  another  county,  it  would  only  be  larceny  in  the  latter, 
for  the  other  essentials  of  robbery  are  not  committed 
there.** 

The  place  of  prosecution  for  forgery  is  in  the  county 
where  the  instrument  was  forged,  and  the  place  of  prosecu- 
tion for  the  offense  of  uttering  a  forged  instrument  is  in 
the  county  where  the  instrument  was  uttered.**  An  indict- 
no  evidence  that  he  had  ever  converted  the  money  until  he  made  the 
false  accounting.  All  that  the  court  held  was  that  there  was  evi- 
dence to  go  to  the  jury  that  the  embezzlement  took  place  in  the  lat- 
ter county.  These  cases  are  no  authority  for  the  rule  for  which  they 
are  cited  in  many  subsequent  cases,  viz.  that  the  courts  of  the 
county  in  which  the  conversion  took  place  have  not  exclusive  juris-  i 
diction  (see  State  v.  Bailey,  50  Ohio  St  636,  36  N.  E.  233) ;  or  for  the 
rule  that  the  prosecuting  power  may,  in  various  circumstances,  elect 
to  consider  the  embezzlement  committed  in  any  one  of  several  coun- 
ties (see  Bish.  New  Cr.  Proc.  {  61,  2). 

*2  Cohen  v.  State,  20  Tex.  App.  224. 

"  Martin  v.  State,  176  Ind.  317,  95  N.  E.  1001. 

**  Haskins  v.  People,  16  N.  Y.  344. 

*«  State  V.  McGraw,  87  Mo.  161. 

4«  Martin  v.  State,  supra. 

*T  Sweat  V.  State,  90  Ga.  315, 17  S.  B.  273. 

*•  1  Hale,  P.  O.  607,  508 ;  2  Hale,  P.  a  163. 

*»2  East,  P.  C.  992;  State  v.  Hudson,  13  Mont.  112,  32  Pac.  413, 
19  L.  R  A.  775;  People  v.  Rathbun,  21  Wend.  (N.  Y.)  509;  Com.  v. 
Parmenter,  5  VUk.  (Mass.)  279. 
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ment  for  forgery  will  not  lie'at  common  law  in  a  county  in 
which  the  offender  is  found  with  the  instrument,  or  in 
which  he  utters  it,  if  it  was  actually  forged  in  another  coun- 
ty."** But,  according  to  some  of  the  cases,  possession  of  the 
instrument  in  one  9ounty  may  raise  a  presumption  that  it 
was  forged  there,  if  there  is  nothing  to  show  the  contrary.'^ 
In  some  states,  by  statute,  the  prosecution  may  be  in  any 
county  where  the  instrument  was  forged  or  used  or 
passed."*  The  uttering  of  a  forged  instrument  in  another 
county,  by  means  of  an  innocent  agent,  like  the  post  office, 
for  instance,  will  be  presently  considered."' 

It  would  seem  that  the  offense  of  sending  a  threatening 
letter  is  committed  in  the  county  in  which  it  is  dispatched, 
not  in  the  county  in  which  it  is  receiveld,  if  it  is  received  in 
another  county,  since  the  sending  of  it  completes  the  of- 
fense; and  so  it  has  been  held."*  But  there  are  author- 
ities to  the  effect  that  if  a  person,  by  an  innocent  agent, 
like  the  post  office,'  sends  a  threatening  letter  into  another 
county,  where  it  is  delivered,  the  venue  may  be  laid  in  the' 
latter  county."" 

At  common  law  a  prosecution  for  receiving  stolen  goods 
must  be  brought  in  the  county  in  which  the  goods  are  re- 
ceived, not  in  the  county  in  which  they  are  stolen.""     By 

BO  2  East,  P.  0.  902;  Com.  y.  P&rmenter,  6  Pick.  (Mass.)  279;  Spa- 
cer V.  Com.,  2  Leigh  (Va.)  751. 

81  Spencer  v.  Com.,  supra;  XJ.  S.  v.  Britton,.2  Mason,  464,  Fed.  Oas. 
No.  14,650.    Contra,  Com.  v.  Parmenter,  supra. 

6s  Mason  v.  State,  32  Tex.  Cr.  R.  95,  22  S.  W.  144,  40&  It  was  held 
In  State  v.  Hudson,  13  Mont  112,  32  Paa  413,  19  L.  IL  A.  775,  that 
the  malUng  of  a  forged  Instrument  is  not  an  act  requisite  to  the 
ofTense  of  uttering  a  forged  instrument,  there  b^ing  no  uttering  in 
such  case  untU  the  receipt  of  the  letter,  and  therefore,  where  a  forged 
instrument  was  mailed  in  A.  county  to  a  person  in  B.  county,  the 
accused  could  not  be  prosecuted  in  A.  county  under  a  statute  provid- 
ing that  where  a  crime  has  been  committed  partly  in  one  county  and 
partly  in  another,  or  the  acts  or  effects  constituting  or  requisite  to 
the  consmnnftition  of  the  offense  occur  in  two  or  more  counties,  the 
Jurisdiction  is  in  either. 

«»  Post,  p.   19. 

««  Landa  ▼.  State,  26  Tex.  App.  580,  10  S.  W.  218. 

»»  Post,  p.  19. 

B«  See  State  y.  Hablb,  18  R.  I.  558,  30  Atl.  462 ;  State  ▼.  Elder,  46 
Kan.  332,  26  Pac.  745. 
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statute  in  some  states,  however,  this  crime  may  also  be 
prosecuted  in  the  county  in  which  the  goods  were  stolen ;  "^ 
in  others,  it  may  be  prosecuted  in  any  county  into  which  the 
stolen  goods  were  carried  by  the  receiver,  or  in  which  he 
had  possession  of  them ;  •*  in  others,  in  any  county  in  which 
or  through  which  the  property  was  carried  by  the  person 
stealing  the  same/* 

Prosecutions  for  libel  must  be  in  the  county  of  publica- 
tion.*® As  we  shall  see,  if  a  person  authorizes  the  publica- 
*  tion  of  a  libel  by  either  an  innocent  or  a  guilty  agent,  he  is 
guilty  of  a  publication  in  any  county  in  which  the  libel  is 
published ;  '^  and  it  has  been  held  that  if  a  person  composes 
a  libel  in  one  county,  with  intent  to  publish  it  in  another, 
and  afterwards  doies  so  publish  it,  he  may  be  indicted  in 
either.'* 

At  common  law,  prosecutions  for  bigamy  must  be  in  the 

county  where  the  bigamous  marriage  was  entered  into; 

I  and  such  is  the  laW  in  many  of  our  states.'*    By  statute  in 

,  England,  it  was  provided  that  perspns  guilty  of  bigamy 

may  be  tried  in  any  county  in  which  they  are  arrested.'* 

In  some  states  the  statute  punishing  bigamy  makes  the  of- 

6T  state  y.  Ward,  49  Conn.  429;  Thurman  v.  State,  87  Tex.  Or.  B. 
646,  40  S.  W.  795. 

»»  WUlB  V.  People.  8  Parker,  Or.  R.  (N.  Y.)  473. 

»»  Thurman  v.  State,  37  Tex.  Cr.  IL  646,  40  S.  W.  795. 

•0  Rex  y.  Johnson,  7  East,  68;  Bex  y.  Watson,  1  Cani^  216,  216; 
Com.  y.  BlancUng,  3  Pick.  (Mass.)  304,  15  Am.  Dec.  214.  In  the  case 
last  cited  the  Ubel  was  published  in  a  newspaper  printed  in  Rhode 
Island,  but  a  copy  of  the  paper  containing  the  libel  was  reoeiyed  in 
.  Massachusetta  Held  this  was  a  publishing  in  Massachusetta  Con-' 
tra,  U.  S.  y.  Smith  (D.  O.)  173  Fed.  227. 

•1  Rex  y.  Johnson,  7  East,  65.  And  see  Rex  y.  Brisac,  4  East,  164 ; 
Com.  y.  Blani^ing,  3  Pick.  (Mass.)  304,  15  Am.  Dec.  214.  Post,  ppw 
19,  21. 

«2  Rex  y.  Burdett,  4  Bam.  &  Aid.  95b 

«8i  Hale,  P.  C.  693;  People  y.  Mosher,  2  Parker,  Cr.  B.  (N.  T.> 
195;  Finney  y.  State,  3  Head  (Tenn.)  544;  Walls  y.  State,  32  Ark. 
565;  Beggs  y.  State,  55  Ala.  108;  Brewer  y.  State,  59  Ala.  101; 
Brown  y.  State  (Tex.  Or.  App.)  27  S.  W.  137. 

8«  2  Jac.  I,  c  U.  A  similar  statute  has  been  held  unconstitutional 
in  Walls  y.  State,  32  Ark.  565,  and  State  y.  Smiley,  98  Mo.  605, 12  S. 
W.  247. 

Clabk  Cb.Pboo.(2d  Ed.)— 2 
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fensc  continuous,  so  that  the  parties  may  be  punished  in  any 
county  in  which  they  are  found  in  a  bigamous  state.*" 

By  the  weight  of  authority,  if  a  nuisance  is  erected  in 
one  county,  and  affects  the  public  in  another,  the  offender 
may  be  prosecuted  in  either  county.** 

The  venue  of  abduction  for  the  purpose  of  concubinage 
is  in  the  county  where  the  wonjan  was  induced  or  forced 
to  go  away ;  *^  and  the  same  is  true  of  the  crime  of  in- 
veigling a  person  with  intent  to  cause  him  to  be  sent  out 
of  the  state.** 

Crimes  Committed  while  Personally  Absent — Innocent  Agent — 
Principal  and  Accessory 
It  is  not  always  necessary  that  a  person  shall  be  present 
in  a  county  in  order  to  commit  a  crime  there.  If  a  person 
while  in  one  county  commits  a  felony  or  other"  crime 
through  an  innocent  agent  in  another,  he  himself  commits 
the  crime  in  the  latter.**  Thus,  if  a  person  in  one  county 
should  by  means  of  an  innocent  agent,  and  this  innocent 
agent  may  be  the  post  office,  obtain  goods  in  another  county 
by  false  pretenses,  he  himself,  as  principal,  commits  the 
offense  in  the  latter  county,  and  may  be  there  punished.^* 
If  a  man  stands  in  one  county,  and,  by  throwing  or  shoot- 

«s  State  y.  Johnsoa,  12  Minn.  476  (Gil.  37S),  93  Am.  Dec.  241 ;  State 
V.  Palmer,  18  Vt  570;  Com,  ▼.  Bradley,  2  Oush.  (Mass.)  553. 

••  2  Hawk.  P.  C.  c.  25,  |  37 ;  Scott  v.  Brest,  2  Term  R.  241 ;  Scur- 
ry T.  Freeman,  2  Boa  ft  P.  381 ;  Con*,  v.  Lyons,  3  Pa.  Law  J.  167 ; 
State  ▼.  Lord,  16  N.  H.  357;  Rex  v.  Burdett.  4  Barn.  &  Aid.  175,  176. 
But  see,  contra.  In  re  Eldred,  46  Wis.  530,  1  N.  W.  175;  People  v. 
International  Nickel  Oo.  (Co.  Ot)  155  N.  Y.  Supp.  156. 

«r  State  v.  Jo'hnson,  115  Mo.  480,  22  S.  W.  463.  See  State  v.  Round, 
82  Mo.  679. 

••  In  re  Kelly  (O.  O.)  46  Fed.  653.  For  venue  in  conspiracy,  see 
Hyde  v.  U.  S.,  225  U.  S.  347,  32  Sup.  Ot.  7»3,  56  I*  Ed.  1114,  Ann, 
CJas.  ldl4A,  614 ;  Brown  v.  U.  S.  Marshal,  226  U.  S.  302,  32  Sup.  Ct. 
812,  56  L.  Ed.  1136. 

••1  Hale,  P.  O.  430,  431,  615,  617;  Anon.,  J.  Kel.  53;  People  v. 
Rathbun,  21  Wend.  (N.  Y.)  509;  People  v.  Adams.  3  Denio  (N.  Y.) 
207,  45  Am.  Dec.  468;  Reg.  v.  Michael,  9  Car.  ft  P.  356. 

70  People  y.  Adams,  supra ;  People  v.  Rathbun,  supra ;  Johns  v. 
State,  19  Ind.  421,  81  AxA  Dec.  408;  State  v.  Chapin,  17  Ark.  561, 
65  Am.  Dea  452. 
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ing  across  the  line  into  another,  assaults  or  kills  a  person 
standing  in  the  latter  county,  he  is  guilty  of  the  homicide 
or  assault  m  the  latter  county.^^  So,  if  a  person,  while  in 
one  county,  causes  a  libel  to  be  published  by  an  innocent 
agent  in  another,  he  may  be  prosecuted  in  the  latter.^^  The 
offense  of  uttering  a  forged  instrument  is  committed  where 
it  is  transferred  or  received  by  the  person  to  whom  it  is 
uttered,  and,  therefore,  if  a  forged  instrument  is  mailed  in 
one  county  to  a  person  in  another,  where  it  is  received,  or 
is  otherwise  transferred  in  another  county  through  an  in^ 
nocent  agent,  it  is  uttered  in  the  latter,^*  and  it  has  been 
held  that  the  offense  is  not  committed  partly  in  each  coun- 
ty/* The  same  rule  has  been  applied  to  the  sending  of 
threatening  letters,  by  an  innocent  agent  like  the  post  of- 
fice, into  another  county ;  ^"  but  it  would  seem  that,  since 
the  sending  completes  the  offense,  the  offense  is  commit- 
ted where  the  letter  is  mailed,  and  so  it  has  been  held.'* 

Hale  says:  "If 'a  man  were  accessory  before  or  after  in 
another  county  than  where  the  principal  felony  was  com- 
mitted, at  common  law  it  was  dispunishable."  ^^   Hawkins 

71  And  see  People  v.  Adams,  3  Denio  (N.  Y.)  207,  45  Am.  Dec.  468. 
On  this  principle,  it  was  held  by  the  Georgia  court  that  the  offense 
of  shooting  at  another  took  effect  and  was  committed  in  Georgia 
where  a  person  standing  on  the  South  Carolina  shore  of  the  Sa- 
vannah river  aimed  and  fired -a  pistol  at  another,  who  was  at  the 
time  in  Georgia,  though  the  ball  missed  him,  and  struck  the  water 
near  his  boat  Simpson  y.  State,  92  Ga.  41,  17  S.  E.  984,  22  Ia  R.  A. 
248,  44  Adl  St  Rep.  75.  But  in  People  v.  International  Nickel  Co. 
(Co.  Ct)  155  N.  Y.  Supp.  156,  it  was  held  that  defendant  could  not 
be  tried  in  New  York  for  nuisance  in  allowing  noxious  gases  to  escape 
from  his  factory  in  New  Jersey,  though  they  were  wafted  over  to 
New  York  and  there  rendered  a  number  of  persons  unsafe  in  life 
and  in  property. 

72  Com.  y.  Blandlng,  3  Pick.  (Mass.)  304,  15  Am.  Dec.  214.  The 
sanve  is  true  where  it  is  published  by  a  guilty  agent    Post,  pi.  21. 

T»  People  y.  Rathbun,  21  Wend.  (N.  Y.)  509;  State  v.  Hudson,  13 
Mont.  112,  32  Paa  413,  19  L.  R.  A.  775 ;  Strang  v.  State,  32  Tex.  Cr. 
R.  219,  22  S.  W.  680. 

T«  State  y.  Hudson,  supra;  People  v.  Rathbun,  supra. 

T5  1  Chit  Cr.  Law,  191;  Rex  y.  Glrdwood,  1  Leach,  Crown  Cas. 
142 ;  2  East  P.  C.  1120. 

7fl  Landa  y.  State,  26  Tex.  App.  580,  10  S.  W.  21& 

77  1  Hale,  P.  C.  623. 
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gives  as  the  reason :  "Because  the  county  in  which  it  arose 
could  not  take  conusance  of  the  principal  felony  arising  in 
another  county,  without  which  they  could  not  find  that  of 
the  accessory."  ^* 

The  subject  was  covered  in  England  by  a  statute  (2  &  3 
Edw.  VI,  c.  24),  providing  that  where  a  felony  is  commit- 
ted in  one  county,  and  any  other  person  shall  be  accessory 
in  another,  the  latter  may  be  indicted  where  his  particular 
criminality  existed  as  if  the  felony  had  been  committed 
there.^*  This  statute  is  old  enough  to  have  become  a  part 
of  our  common  law ;  and  by  the  weight  of  authority,  in  the 
absence  of  statute,  the  county  in  which  the  accessorial  acts 
are  done  is  the  proper  venue.'®  It  will  be  noticed,  how- 
ever, that  it  merely  permits  the  prosecution  in  the  county  in 
which  the  accessory  acts,  and  does  not  say  that  he  may  not 
be  indicted  in  the  other  county.  Some  courts  hold  that 
the  courts  of  a  county  in  which  a  crime  is  committed  have 
jurisdiction  to  try  and  punish  an  accessory,  though  all  the 
acts  constituting  him  an  accessory  were  committed  in  an- 
other coiinty.*^ 

In  some  states  the  statutes  provide  that  the  accessory 
shall  be  tried  in  the  county  where  his  acts  were  done.*' 
Where  statutes  exist  making  accessories  principals,  it  has 
been  held  that  the  accessory  could  be  prosecuted  in  the 
county  where  the  principal  act  was  done.** 

It  seems  to  be  well  settled  that,  in  misdemeanors,  persons 
who  take  such  a  part  in  the  crime  as  would  render  them 
liable  as  accessories  were  the  crime  a  felony,  but  who  are 
liable  as  principals  because  it  is  a  misdemeanor,  may  be 
prosecuted  in  the  county  where  the  crime  was  committed, 

T«  2  Hawk.  P.  0.  457.  _ 

T*  1  East,  P.  C.  362. 

«o  State  V.  Wyckoff,  81  N.  J.  Law.  65;  State  v.  Moore,  26  N.  H. 
448,  59  Am,  Dec.  354;  Baron  v.  People,  1  Parker,  Cr.  IL  (N.  Y.) 
246 ;  Tully  v.  Com.,  13  Bush  (Ky.)  142. 

«i  Carlisle  v.  State,  31  Tex.  Cr,  R.  537,  21  S.  W.  358;  State  v. 
Ellison,  49  W.  Va.  70,  38  S.  E.  574. 

•«  People  V.  Hodges,  27  Cal.  340. 

««  Scully  Y.  States  39  Ala.  240;  People  v.  Wiley,  65  Hun,  624,  20  N. 
T.  Suppc  445. 
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though  they  were  acting  in  another  county.**  A  person, 
therefore,  who,  while  in  one  county,  causes  a  libel  to  be 
published,  by  means  of  a  guilty  agent  in  another,  may  be 
punished  in  the  latter.*" 

Offenses  Committed  Near  the  Boundary  Line 

Because  of  the  necessity  to  charge  the  offense  to  have 
been  committed  in  the  county  in  which  the  prosecution  is 
instituted,  and  to  prove  its  commission  as  laid,  it  was  found 
that,  in  prosecutions  for  crimes  committed  near  the  bound- 
aries of  two  or  more  counties,  the  defendant  often  escaped 
punishment  for  defect  of  the  proof  in  this  respect.  It  has 
therefore  been  provided  by  statute  in  most  jurisdictions 
that,  in  an  indictment  for  a  felony  (in  some  states  for  oth- 
er offenses)  committed  on  the  boundary  or  boundaries  of 
two  or  more  counties,  or  within  a  certain  distance  (500 
yards,  for  instance)  therefrom,  it  shall  be  sufficient  to  al- 
lege that  the  crime  was  committed  in  either  or  any  of  said 
counties,  and  the  crime  may  be  inquired  of,  tried,  and  de- 
termined in  the  county  within  which  it  shall  be  so  alleged 
to  have  been  committed.* • 

These  statutes  have  been  held  constitutional  in  some 
states,*^  and  unconstitutipnal  in  others.** 

Offenses  Partly  in  One  County  and  Partly  in  Another 

It  is  sometimes  provided  by  statute  that,  where  a  crime 
is  committed  partly  in  one  county  and  partly  in  another,  the 
offender  may  be  indicted,  tried,  and  punished  in  either.  Un- 
der such  a  statute,  if  a  man  promises  in  one  county  to  mar- 
ry a  woman,  and  on  the  same  day  takes  her  into  another 

84  Rex  Y.  Brlsac,  4  East,  164;  Com.  v.  Gillespie,  7  Serg.  &  R.  (Pa.) 
469,  10  Am.  Dec.  475 ;   1  Bish.  Cr.  Proc.  f  57. 

86  Rex  V.  Brlsac,  supra;  Rex  v.  Johnson,  7  East,  65;  Rex  v.  Bur- 
dett,  4  Bam.  &  Aid.  05. 

86  1  Chit  Cr.  Law,  184;  People  v.  Davis,  56  N.  Y.  95;  State  ex 
reL  Brown  v.  Stewart,  60  Wis.  587,  19  N.  W.  433,  50  Am.  Rep.  388; 
Buckrice  y.  People,  110  m.  29;    Com.  v.  GUlon,  84  Mass.  (2  Allen) 

8T  State  ex  rel.  Brown  v.  Stewart,  60  Wis.  687,  19  N.  W.  429,  50 
Ant  R^.  388 ;   State  v.  Robinson,  14  Minn.  447  (GIL  333). 
88  Buckrice  t.  People,  110  111.  29. 
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county,  and  there  seduces  her  under  such  promise,  he  may 
be  prosecuted  in  either  county.**  And  where  a  conspiracy 
to  take  the  life  of  a  person  is  formed  in  one  county,  and  in 
pursuance  thereof  he  is  there  seized  and  bound,  and  is  car- 
ried into  another  county  and  there  killed,  the  murder  may 
be  prosecuted  in  either  county.*®  And  the  same  is  true 
where  an  assault  is  committed — that  is,  a  blow  or  poison 
given- — in  one  county  and  death  results  in  another.*^ 

These  statutes  do  not  change  the  rule  that  a  person  who, 
while  absent,  commits  a  crime  through  an  innocent  agent, 
must  be  prosecuted  where  the  crime  was  comtnitted.  It 
does  not  apply,  therefore,  where  a  forged  instrument  is 
mailed  in  one  county,  and  received  in  another,  but  in  such 
a  case  the  prosecution  for  uttering  the  instrument  must  be 
in  the  latter.*' 

By  statute  in  some  states  crimes  committed  on  public 
conveyances  may  be  prosecuted  in  any  county  through 
which  the  conveyance  passed  on  the  trip  during  which  the 
crime  was  committed.**  These  statutes  have  generally  been 
held  constitutional.** 

Locality  of  Crime  against  United  States  *" 

There  are  various  provisions  in  the  Constitution  of  the 
United  States  and  acts  of  Congress  securing  the  right  to 
be  tried  where  the  offense  was  committed.  Thus  it  is  de- 
clared that  trials  shall  be  held  "in  the  state  where  the  said 
crimes  shall  have  been  committed;  but,  when  not  com- 
mitted within  any  state,  the  trial  shall  be  at  such  place  or 
places  as  the  Congress  may  by  law  have  directed" ;  *•   and 

«»  People  V.  Orotty,  55  Hun,  611.  9  N.  Y.  Sui^.  937. 

•0  Archer  v.  State,  106  Ind.  426,  7  N.  E.  225. 

•1  Archer  v.  State,  supra;  Green  v.  State,  66  Ala.  40,  41  Am.  Rep. 
744. 

•«  State  V.  Hudson,  13. Mont.  112,  32  Paa  413,  19  L.  R.  A.  775. 

08  Nash  V.  State,  2  G.  Greene  (Iowa)  286 ;  People  v.  Dowllng,  S4 
N.  Y.  478 ;   Watt  v.  People,  126  IlL  9,  18  N.  E.  340,  1  L.  R.  A.  403. 

*«  Watt  y.  People,  supra ;  Steerman  y.  State,  10  Mo.  508.  Ckmtra, 
Craig  V.  State,  3  Helsk.  (Tenn.)  227. 

•6  As  to  locality  as  determining  right  to  prosecute  at  all,  see 
Clark,  Or.  Law  (3d  Ed.)  477. 

»«  Const.  U.  S.  art.  3,  §  2. 
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that  persons  accused  of  crime  shall  have  the  right  to  trial 
by  a  jury  of  the  state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law."'  And  there  are  various  pro- 
visions by  act  of  Congress.**  Crimes  committed  on  the 
high  seas,  or  elsewhere  out  of  the  jurisdiction  of  any  par- 
ticular state  or  district,  are  to  be  tried  in  the  district  where 
the  offender  is  first  found,  or  into  which  he  is  first 
brought.** 

Change  of  Venue 

In  most,  if  not  in  all,  the  states,  there  are  statutes  provid- 
ing for  a  change  of  the  place  of  trial  to  another  county, 
where  certain  grounds  are  shown.^**  This  is  called  a 
"change  of  veniie." 


»T  Const  U.  S.  ADDfend.  art.  6. 

•8  See  Rev.  St  U.  S.  i§  061,  662,  729  a^  S.  Oomp.  St  1916,  vol.  2, 
pp.  2063,  2064,  and  notes). 

»»  Rev.  St  U.  S.  §  730  (U.  S.  CJomp.  St  1916,  S  1023). 
100  Post,  p.  485. 
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ARREST 

4.  An  arrest  is  the  taking  of  a  person  into  custody.   It  may 
be  made — 

(a)  By  virtue  of  a  warrant  issued  by  a  competent  au* 

thority. 

(b)  Under  some  circumstances,  without  a  warrant. 

When  a  crime  has  been  committed,  the  first  step,  ordi- 
narily, in  the  prosecution  of  the  ^ilty  person,  is  to  secure 
his  body,  so  that  he  may  be  forthcoming  for  his  trial  or  in 
other  words,  to  arrest  him. 

The  arrest  may  be  made  in  two  ways.  It  may  be  made 
by  virtue  of  a  warrant  of  arrest,  issued  by  a  competent 
authority,  and  directing  the  apprehension  of  the  offender; 
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or  it  may,  tinder  some  circumstances,  be  made  without  a 
warrant.  We  shall  deal  first  with  arrests  by  warrant,  ex- 
cluding, however,  those  questions  which  relate  to  arrests 
generally.  We  shall  then  deal  in  the  same  way  with  arrests 
without  a  warrant,  and,  finally,  with  those  questions  which 
relate  to  arrests  generally,  whether  by  or  without  a  warrant. 
At  the  outset  it  will  be  well  to  state  shortly  the  rights  and 
liabilities  of  parties  with  reference  to  arrests. 

Rights  and  Liabilities  of  Parties — Lawful  Arrest 

If  an  arrest  is  authorized,  and  is  attempted  or  made  in  a 
proper  manner,  the  person  making  it,  whether  he  be,  as  we 
shall  presently  explain,  an  officer  or  a  private  person,  merely 
performs  his  duty,  and  he  incurs  no  liability  whatever.^ 
On  the  contrary,  the  law  throws  its  protection  around 
him.  The  person  sought  to  be  arrested,  if  he  resists,  is 
criminally  liable  for  the  mere  resistance,*  and  also  both 
civilly  and  criminally  liable  for  assault  and  battery,  if  he  re- 
sists with  force.'  If  he,  or  a  person  assisting  him,  in  his 
resistance,  kills  the  person  making  the  arrest,  the  homicide 
is  murder.*  If  a  person  unlawfully  departs  from  custody 
after  he  has  been  lawfully  arrested,  he  is  guilty  of  a  misde- 
meanor known  as  an  "escape" ; "  and  if  he  breaks  from  his 
place  of  imprisonment,  or  forcibly  escapes,  he  is  guilty  of  a 
misdeineanor  or  a  felony,  according  to  circumstances,  kno^n 
as  a  "prison  breach."  •  If  third  persons  interfere  in  aid  of 
the  person  sought  to  be  arrested,  the  bare  interference  con- 
stitutes a  misdemeanor.'^    If  they  use  force,  they  are  also 

1  State  V.  Hull,  M  Conn.  132 ;  State  v.  Pugh,  101  N.  0.  737,  7  S.  JS. 
757,  9  Am.  St  Rep.  44 ;  Clark,  Cr.  Law,  211. 

»  People  V.  Haley,  48  Mich.  495, 12  N.  W.  671;  Qark,  Cr.  Law  (3d 
Ed.)  435. 

«  People  V.  Haley,  supra. 

«  Rex  y.  Ford,  Russ.  &  R.  329;  Mockabee  y.  Com.,  78  Ky.  380; 
People  V.  Pool,  27  Cal.  572 ;  Roberts  v.  State,  14  Ma  138,  55  Am.  Dec. 
97 ;  Clark,  Cr.  Law  (3d  Ed.)  213. 

B  State  y.  Leach,  7  Conn.  452,  18  Am.  Dec.  113;  Clark,  Cr.  Law  (3d 
Ed.)  43a 

«  State  y.  Murray,  15  Me.  100 ;  Com,  y.  FUbum,  119  Mass.  297 ; 
Clark,  Cr.  Law  (3d  Ed.)  438. 

T  Clark,  Cr.  Law  (3d  Ed.)  439. 
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guilty  of  an  assault  and  battery,  and,  if  the  person  making* 
the  arrest  is  killed,  they  are  guilty  of  murder.'  If  they  pro- 
cure the  escape  of  the  prisoner  after  his  arrest,  they  are 
guilty  of  a  misdemeanor  or  felony  known  as  a  "rescue."  • 

Same — Unlawful  Arrest 

On  the  other  hand,  if  an  arrest  or  attempt  to  arrest  is  il- 
legal, either  because  there  is  no  authority  to  arrest  at  all,  or 
because  the  arrest  is  made  in  an  unlawful  manner,  as,  for 
instance,  by  the  use  of  unnecessary  violence,  the  person  ar- 
resting, whether  he  be  an  officer  or  a  private  person,  and 
whether  the  arrest  is  attempted  or  made  with  or  without  a 
warrant,  is  guilty  of  an  assault  and  battery  or  false  impris- 
onment, and  is  both  civilly  and  criminally  liable  therefor.^^ 
An  unlawful  attempt  to  arrest  or  a  false  imprisonment  may 
be  lawfully  resisted  by  any  necessary  force  short  of  taking 
life  or  inflicting  grievous  bodily  harm."  Even  when  life  is 
taken  in  resisting,  the  attempt  to  arrest  or  the  imprisonment 
is  deemed  sufficient  provocation  to  reduce  the  homicide  to 
manslaughter.^*  Within  certain  limits,  not  very  clearly  de- 
fined, third  persons,  particularly  relatives,  may  interfere  to 
prevent  an  unlawful  arrest  or  imprisonment.^* 

Habeas  Corpus 

If  a  person  is  illegally  arrested  or  detained  in  custody,  he 
may  obtain  his  release  by  petition  to  the  proper  court  or 
judge  for  a  writ  of  habeas  corpus.  This  remedy  will  be  con- 
sidered in  a  separate  chapter. 

■  Clark,  Cr.  Law  (3d  Ed.)  213 ;   note  4,  supra. 
•  Clark,  Cr.  Law  (3d  Ed.)  439. 

10  State  V.  Parker,  75  N.  C.  249,  22  Am.  Rep.  669;  Bums  v.  State, 
80  Ga.  544,  7  S.  E.  88;  Slonrer  v.  Pec^le,  25  111.  70,  76  Am.  Dec.  786; 
Clark,  Cr.  Law  (3d  Ed.)  272,  279. 

11  Hassle  v.  State,  27  Tex.  App.  617,  11  S.  W.  638;  Drennan  v. 
People,  10  Mich.  169 ;   Clark,  Cr.  Law  (3d  Ed.)  272. 

12  Yates  V.  People,  32  N.  Y.  509;  Dremian  v.  People,  10  Mich.  160 : 
Beg.  V.  Thompson,  1  Moody,  Crown  Cas.  80;  Drew's  Case,  4  Mass. 
391 ;  Baflferty  v.  People,  69  lU.  Ill,  18  Am.  Bep.  601 ;  Id.,  72  111.  37 ; 
Clark,  Cr.  Law  (3d  Ed.)  223. 

18  Clark,  Cr.  La^  (3d  Ed.)  272. 
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ARREST  BY  WARRANT 

5.  A  warrant  is  a  writ  or  precept,  issued  by  an  authorized 
magistrate,  addressed  to  a  proper  officer  or  person, 
requiring  him  to  arrest  the  body  of  an  offender,  or 
suspected  offender,  therein  named,  and  bring  him 
before  a  proper  magistrate,  to  be  dealt  with  accord- 
ing to  law. 

In  all  of  the  states,  either  by  statute  or  at  common  law, 
warrants  of  arrest  may  be  issued  by  any  justice  of  the  peace, 
or  other  magistrate  who  is  given  similar  powers,  on  a  prop- 
er complaint  being  made  before  him,  for  the  arrest  of  a  per- 
son whe  has  committed  a  crime  within  his  jurisdiction,  or  is 
reasonably  suspected  of  having  committed  it.  Warrrants 
are  generally  issued  by  justices  of  the  peace  or  police  magis- 
trates, but  they  may  also,  at  common  law  as  well  as  by  stat- 
ute in  most  states,  be  issued  by  a  judge  of  any  court  of  rec- 
ord. 

If  possible,  a  warrant  should  be  obtained  in  all  cases ;  but, 
as  we  shall  presently  see,  there  are  cases  in  which  an  arrest 
may  be  made  without  a  warrant,  even  when  there  is  time 
and  opportunity  to  obtain  one.  Generally,  in  cases  of  misde- 
meanor, a  warrant  is  necessary.  We  shall  best  consider  the 
necessity  for  a  warrant  in  treating  of  arrests  without  a  war- 
rant. 


SAME— ISSUANCE    OF    WARRANT— COMPLAINT 

6.  To  authorize  the- issuance  of  a  warrant  before  indictment, 
there  must  be  made  before  the  proper  magistrate  a 
proper  complaint,  on  oath  or  affirmation,  showing 
that  a  crime  has  been  conunitted,  and  that  there  is 
probable  cause  to  suspect  the  accused.  After  in- 
dictment, the  usual  practice  is  to  issue  a  bench 
warrant. 

An  arrest  under  an  insufficient  warrant  is  in  effect  an 
arrest  without  any  warrant  at  all,  and  if  a  warrant  is  neces- 
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sary  such  arrest  is  illegal.  All  the  consequences  of  an  illegal 
arrest  or  attempt  to  arrest  follow.  The  sufficiency  of  a  war- 
rant, therefore,  is  an  important  question.  The  requisites 
are  generally  prescribed  by  statute,  but  in  many  respects  the 
statutes  are  merely  declaratory  of  the  common  law.  We 
shall  deal  with  the  question  with  reference  to  the  common 
law,  but  will  call  attention  to  any  important  changes  which 
have  been  made  by  statute. 

Where  an  indictment  has  been  found  against  a  person,  a 
justice  of  the  peace  or  other  competent  authority  can  issue 
a  warrant  for  the  arrest  of  the  accused,  on  the  production 
to  him  of  a  properly  authenticated  copy  thereof.  The  gen- 
eral practice,  however,  is  for  the  judge  or  clerk  of  the  court 
in  which  the  indictment  is  pending  to  issue  a  bench  warrant, 
directing  the  Siccused  to  be  arrested  and  brought  before 
some  proper  magistrate. 

It  was  at  one  time  thought  that  a  warrant  of  arrest  could 
not  be  issued  until  after  indictment,**  but  it  has  long  been 
settled  to  the  contrary.^'  A  warrant  may  issue  to  bring  a 
person  before  a  magistrate  for  examination,  and  determina- 
tion of  the  question  whether  he  should  be  held  to  await 
action  by  the  grand  jury.  But,  to  enable  a  magistrate  to 
issue  a  warrant  in  the  first  instance — that  is,  before  indict- 
ment— it  is  necessary,  not  only  under  the  constitution  and 
by  statute  in  most  jurisdictions,  but  also  at  common  law, 
that  a  proper  complaint  under  oath  or  affirmation  shall  be 
laid  before  the  magistrate,  in  order  that  he  may  determine 
that  a  crime  has  been  committed,  and  that  there  is  probable 
cause  to  suspect  the  accused.  Without  such  a  showing,  a 
warrant  should  never  be  issued.**  The  Constitutions  of  the 
United  States  and  of  most  of  the  states  declare  that  the  peo- 
ple shall  be  secure  from  unreasonable  arrests,  and  that  no 
warrant  shall  issue  to  arrest  any  person  without  describing 
him  as  nearly  as  may  be,  nor  without  probable  cause  sup- 

1*  4  Inst.  176;  2  Hawk.  P.  O.  132;  1  Chit  Or.  Law,  12. 

18  2  Hale,  P.  O.  108;  4  Bl.  Oomm.  290;  1  Chit  Or.  Law.  13.  And 
Bee  cases  hereaJTter  dted. 

i«4  Bl.  Comm.  290;  Caudle  v.  Seymour,  1  Q.  B.  889;  State  ▼• 
WUnbush,  9  S.  O.  309 ;  Wells  r.  Jackson,  8  Munt  (Va.)  479 ;  State  r. 
Mann,  27  N.  C.  48. 
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ported  by  oath  or  affirmation.    This  is  substantially  a  decla- 
ration of  what  has  always  been  the  common  law. 

Sufficiency  of  the  Coinplaint 

A  form  for  a  complaint  made  before  a  justice  of  the  peace 
to  procure  the  issuance  of  a  warrant  is  given  below.*^ 

At  common  law,  as  well  as  by  statute  in  most  states, 
the  complaint  must  be  made  under  the  oath  or  affirmation 
of  the  complainant,  or  of  some  other  witness  on  his  behalf. 
The  oath  or  affirmation  is  essential.^^  By  statute  in  many 
of  the  states  it  is  also  required  to  be  reduced  to  writing.  In 
some  it  is  expressly  required  that  the  magistrate,  after 
examining  on  oath  the  complainant  and  any  witness  pro- 
duced by  him,  shall  reduce  the  complaint  to  writing,  and 
cause  it  to  be  subscribed  by  the  complainant.  It  seems, 
however,  that  this  provision  is  merely  directory,  in  so  far 

■  IT  State  (or  CoottnoBwealtli)  of ,  County  of ^  to  wit 

A.  B.,  upon  oath,  complains  that  on  the day  of 1  A.  D. 

C.  'D.,  In  the  county  of  ,  In  said  state  (or  common- 


wealth), (or  In  the  county  aforesaid),  did  feloniously  steal,  take,  and 
carry  away  one  overcoat,  of  the  value  of  twenty-five  dollars,  of  the 
goods  and  chattels  of  the  said  A.  B.  (or  of  any  other  person  who  may 
have  been  the  owner).  The  said  A.  B.,  therefore,  prays  that  the  said 
G.  D.  may  be  apprehended,  and  held  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Dated  this  the day  of ,  A.  D. b 

[Signed]  A.  B. 

State  (or  Commonwealth  of ,  County  of ,  to  wit. 

I,  X.  Y.,  a  justice  of  the  peace,  of  the  county  aforesaid,  do  certify 
that  on  this  day,  in  said  county,  personally  appeared  before  mte  the 
said  A.  B.,  whose  name  is  signed  to  the  foregoing  complaint,  dated  on 
this day  of ,  A.  D. ,  and,  being  duly  sworn,  de- 
poses and  says  that  the  facts  stated  in  said  complaint  are  true. 

Given  under  my  hand  this     ■         day  of ,  A.  D. .    X. 

T.,  J.  P. 

The  forms  will  dlfTer  in  some  respiectB,  under  the  practice  or  stat- 
utes of  the  various  statea 

18  state  V.  Wimbush,  9  S.  0.  809;  Caudle  v.  Seymour,  1  Q.  B.  889; 
Daniels  v.' State,  2  Tex.  Ai^.  353w  But  see  State  v.  Killet,  2  Bailey 
(S.  C.)  289.  It  has  been  held  that  the  oath  cannot  be  administered  by 
the  magistrate's  derk,  but  must  be  administered  by  the  magistrate 
himself.  Uoyd  v.  State,  70  Ala.  32;  Poteete  v.  State,  9  Baxt.  (Tenn.) 
261,  40  Am.  Rep.  90.  But  see,  contra.  State  ex  reL  Bryant  ▼.  Lauver, 
26  Neb.  757,  42  N.  W.  762. 
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as  it  provides  for  reduction  to  writing  by  the  magistrate  him- 
self, and  that  the  writing  may  be  done  by  the  complainant 
or  any  other  person.^'  In  other  states  it  is  merely  provided 
that  the  magistrate  shall  examine  the  complainant  and  his 
witnesses  on  oath ;  the  complaint  is  not  required  to  be  re- 
duced to  writing.***  Writing  is  not  necessary  at  common 
law." 

Ordinarily,  any  person  is  competent  to  make  a  complaint 
if  he  is  capable  of  understanding  the  nature  of  an  oath  or 
affirmation,  and  so  competent  to  testify,  for  it  is  the  wrong 
against  the  public,  and  not  against  the  individual,  that  is  to 
be  considered  and  punished.**  It  is  no  objection  to  a  com- 
plaint, therefore,  that  it  was  made  by  a  convict.**  An  in- 
sane person  or  a  child  of  very  tender  years  would  no  doubt 
be  incompetent,  as  he  could  not  understand  the  nature  of  an 
oath  or  affirmation.**  By  statute,  in  some  jurisdictions,  it 
is  provided,  on  grounds  of  public  policy,  that  a  com- 
plaint for  adultery  can  only  be  made  by  the  injured  husband 
or  wife.*' 

i»  Gen.  St  Massw  a  170,  {  10;  Rev.  St.  III.  1S74,  i>.  401,  {  34a  As 
to  subscription  and  jurat,  see  Com.  y.  Wallace,  14  Gray  (Mass.)  382 ; 
Webb  V.  State,  21  Ind.  236;  Cohl  ▼.  Quln,  5  Gray  (Mass.)  47&  A 
con]rt>lalnant  who  cannot  write  may  subscribe  by  making  his  mark. 
Com.  Y.  Sumvan,  14  Gray  (Mass.)  97 ;  Sale  v.  State,  68  Ala.  530. 

ao  People  v.  Lynch,  29  Mich.  278 ;  People  v.  Becktel,  80  Mich.  623, 
45  N.  W.  582. 

21  See  cases  above  cited. 

32  People  V.  Stokes  (Gen.  Sess.)  24  N.  T.  Supp.  727;  State  v.  Killet, 
2  Bailey  (S.  G.)  289. 

2s  State  Y.  Killet,  supra ;  People  y.  Stokes,  supra.  But  see  Walker 
Y.  Kearney,  2  Strange,  1148,  and  Rex  y.  Moore,  Ca&  t  Hardwlck,  176.' 
In  the  case  last  cited,  where  a  statute  required  the  complaint  to  be 
made  on  oath,  it  was  held  that  a  warrant  should  not  issue  on  a  com- 
plaint made  by  an  "informer"  who  would  have  benefited  by  the  con- 
Ylction,  as  such  informer  was  not  competent  to  take  the  oaih  re- 
quired. Statutes  in  some  Jurisdictions  require  the  information  at 
least  in  certain  cases  to  be  sworn  to  by  a  person  competent  to  take 
an  oath.  See  State  y.  Downing,  22  Mo.  App.  504 ;  Taulman  y.  State, 
37  Ind.  353.  In  the  case  last  cited  the  court  held  that,  as  a  wife 
was  not  competent  to  testify  against  her  husband,  she  could  not 
swear  to  an  information  against  him  for  carrying  concealed  weapons. 

«*  Whart  Or.  Ey.  §(  366-376. 

2B  state  V.  Roth,  17  Iowa,  336;  State  ▼.  Brecht,  41  Minn.  50,  42  N. 
W.  602. 
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"Complaint"  is  a  tferm  which  is  applied,  not  only  to  the 
accusation  made  for  the  purt)ose  of  procuring  a  warrant, 
but  also  to  the  accusation  upon  which  an  offender  is  put  upv- 
on  his  trial  before  a  magistrate,  or  other  inferior  court,  for 
offenses  within  the  latter's  jurisdiction  to  punish.**  The 
latter  complaint  is  more  in  the  nature  of  an  indictment  or 
information,  and  is  very  different  from  a  complaint  for  the 
purpose  of  procuring  a  warrant.  What  would  suffice  in 
the  latter  may  not  be  sufficient  in  the  former,  so  the  distinc- 
tion must  be  borne  in  mind.*^  Some  of  the  text-books  con- 
fuse the  two.*'  The  complaint  for  the  purpose  of  an  arrest 
and  examination  need  not  be  as  specific  as  an  indictment, 
information,  or  complaint  on  which  the  accused  is  to  be 
tried  and  punished.*'  It  should,  however,  contain  a  full 
description  of  the  offense  charged  with  a  reasonable  degree 
of  certainty.***  It  has  been  said  that  it  need  not  allege  pos- 
itively that  the  accused  has  committed  the  crime;  that  it 
w^ill  be  sufficient  to  state  that  there  are  reasonable  grounds 
to  suspect  that  he  has  committed  it;  *^  but  by  the  weight 
of  authority  it  is  not  enough  to  aver  suspicion  merely,  or 
belief  on  information  received  from  others.  There  must 
be  an  averment  of  personal  knowledge  and  belief.** 

««  Post,  p.  149. 

«T  Oom.  V.  Phmips,  16  Pick.  (Mass.)  21L 

28  This  caution  is  deemed  necessary,  for  the  reason  that  some  of 
the  books  virtually  ignore  the  distinction,  and  assume  that  there  is  no 
difference  in  their  requisitesw  A  complaint  on  which  a  person  is  to 
be  put  upon  his  trial  before  a  magistrate,  and  possibly  upon  a  trial 
de  novo  on  appeal  to  the  district  or  circuit  court,  requires  the  same 
certainty  of  allegation  as  an  indictment,  and  we  shaU  consider  its 
sufficiency  when  we  come  to  treat  of  the  indictment.  We  are  here 
concerned  only  with  the  complaint  necessary  for  the  purpose  of  arrest 
and  comnrttment 

2«  Com.  V.  PhilUpo,  le  Pick.  (Mass.)  211. 

ao  State  r.  Burrell,  86  Ind.  313;  Housh  v.  People,  76  111.  487;  In 
re  Way,  41  Mich.  290,  1  N.  W.  1021. 

»i  Oom.  V.  PhiUlps,  16  Pick.  (Mass.)  214 ;  Housh  v.  People,  75  111. 
487. 

»2  Smith  V.  Boucher,  Oas.  t  Hardw.  69 ;  Com.  v.  Lottery'  Tickets, 
5  Cush.  (Massi)  369 ;  People  v.  Recorder  of  Albany,  6  Hill  (N.  T.) 
429 ;  In  re  Way,  41  Mich.  299.  1  N.  W.  1021 ;  Swart  v.  Kimball,  43 
Mich.  443,  6  N.  W.  636 ;    People  v.  Heffron,  53  Mich.  627,  19  N.  W. 
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Evidence  to  Authorise  Issuance 

Under  the  constitutional  provision  which  we  have  al- 
ready mentioned,  and  which  is  merely  declaratory  of  the 
common  law,  a  warrant  of  arrest  cannot  be  issued  except 
on  probable  cause,  supported  by  oath  or  affirmation.  In 
other  words,  the  complaint  or  evidence  adduced  before  the 
magistrate  must  show  that  the  crime  charged  has  been 
committed,  and  that  there  is  probable  cause  to  suspect  the 
accused.  It  is  also  very  generally  so  provided  by  statute 
in  the  different  states.  If  a  warrant  is  regular  on  its  face, 
however,  and  was  issued  by  a  magistrate  having  jurisdic- 
tion, it  is  not  rendered  illegal  by  the  fact  that  the  proof  be- 
fore the  magistrate  was  not  sufficient  to  justify  its  issu- 
ance.* • 

SAME— SUFFICIENCY  OF  WARRANT 

7.  The  warrant,  to  authorize  an  arrest — 

(a)  Must  have  been  issued  by  a  magistrate  having  juris- 

diction. 

(b)  It  may,  in  the  absence  of  statutory  restriction,  be 

issued  on  Sunday,  and  at  any  time  of  the  day  or 
night. 

(c)  It  must  in  some,  but  not  all,  jurisdictions  be  under 

seal. 

(d)  It  must  state  the  offense,  and  an  offense  for  which  an 

arrest  may  be  made. 

(e)  It  must  show  authority  to  issue  it,  as  that  a  complaint 

on  oath  or  affirmation  was  made. 

(f)  It  must  correctly  name  the  person  to  be  arrested,  or, 

if  his  name  is  unknovm,  so  describe  him  that  he 
may  be  identified. 

(g)  It  must  show  the  time  of  issuance. 

(h)  It  must  be  directed  to  a  proper  officer,  either  by  name 
or  by  description  of  his  office. 
•    (i)  It  must  direct,  and  not  merely  authorize,  the  arrest. 

170;   State  v.  Hobbs,  39  Me.  212;   Conner  ▼.  Com.,  3  Bin.  (Pa.)  38; 
Welch  V.  Scott,  27  N.  C.  72 ;  Comfort  v.  Fulton,  39  Barb.  (N.  Y.)  56. 
•t  State  ▼.  Jantes,  80  N.  C.  370;  post,  p.4L 
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(j)  It  must  command  the  officer  to  bring  the  accused  be- 
•      fore  the  issuing  magistrate  or  some  other  magis- 
trate having  jurisdiction, 
(k)  Clerical  errors  and  formal  defects  will  not  render  it 
insufficient. 

The  form  of  a  warrant  of  arrest  is  given  below.** 

Jurisdiction 

The  magistrate  or  judge  issuing  the  warrant  must  have 
jurisdiction  of  the  subject-matter.  A  warrant  issued  with- 
out any  jurisdiction  at  all,  or  in  excess  o^  jurisdiction,  or  a 
warrant  issued  by  a  person  not  a  magistrate,  as  where  a 
blank  warrant  is  filled  up  by  a  private  person,  is  illegal  and 
void.*' 

Time  of  Issuance 

A  warrant  may  be  issued  on  Sunday  as  well  as  on  any 
other  day,  in  the  absence  of  statutory  provision  to  the  con- 
trary ;  ••   and  it  may  be  issued  at  any  time  of  the  day  or 

•*  State  (or  Commonwealth)  of ,  CJounty  of ,  to  wit. 

To  the  Sheriff  or  Any  Constable  of  Said  County : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  X.  Y.,  a  Justice  of  the  peace  of  the  county  aforesaid, 

that  C.  D.,  on  the day  of -,  A.  D. ,  in  said  county, 

did  feloniously  steal,  take,  and  carry  away  one  overcoat,  of  the 
value  of  twenty-five  doUars,  of  the  goods  and  chattels  of  the  said  A. 
B.: 

These  are  therefore  to  command  you  .(or  now,  therefore,  yoxb  are 
comimanded)  forthwith  to  apprehend  and  bring  before  me,  or  some 
other  justice  of  said  county,  the  body  of  the  said  C.  D.,  to  answer 
said  complaint,  and  to  be  further  dealt  with  accordiQg  to  law. 

Given  under  my  hand  and  seal,  this day  of ,  A.  D. 


X.  Y.,  J.  P.  [Seal.] 

«5  Wells  V.  Jackson,  3  Munf.  (Va.)  479;  Kafferty  v.  People,  69  III. 
lU,  18  Am,  Rep.  601 ;  Id.,  72  111.  37 ;  State  v.  Bryant,  65  N.  C.  327 ; 
State  V.  Shelton,  79  N.  C.  605;  The  warrant  need  not  state  the  of- 
fense with  the  particularity  of  an  indictment,  however.  Thus  a 
warrant  to  arrest  for  larceny  is  not  invalid  for  not  containing  the 
word  "feloniously,"  or  because  it  does  not  allege  the  ownership  of 
the  property.    State  v.  Jones,  88  N.  C.  671. 

■•Pearce  ▼.  Atwood,  13  Mass.  347;  post,  p.  67.  A  warrant  may 
be  Issued  on  Sunday,  whenever  an  arrest  may  be  made  on  Sunday, 

Clabk  Cr.Pboc.(2d  Ed.)— 3 
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flight.  As  we  have  already  seen,  it  may  be  issued  before  the 
accused  has  been  indicted.*^  % 

Form  and  Contents  of  Warrant 

Not  only  must  the  warrant  be  issued  by  a  magistrate  or 
judge  having  jurisdiction  to  issue  it,  and  on  a  sufficient 
complaint,  but  it  must  be  sufficient  in  form. 

By  the  weight  of  authority,  it  must  be  not  only  under  the 
hand  of  the  magistrate  or  judge;  but  also  under  his  seal.'* 
In  some  jurisdictions,  however,  a  seal  is  not  deemed  nec- 
essary, even  at  common  law,'"  and  in  others  it  has  been  de- 
clared unnecessary  by  statute. 

The  warrant  must  state  shortly  the  offense  for  which  the 
arrest  is  to  be  made,  or  recite  the  substance  of  the  accusa- 
tion, and,  of  course,  it  must  state  an  offense  for  which  an 
arrest  may  lawfully  be  made.*®     It  should  state  the  time 

"for,  if  the  arrest  is  autborized  by  law,  the  order  to  make  such  ar- 
rest nofust  likewise  be  lawful."    Pearce  v.  Atwood,  supra. 

«7  Ante,  p.  28. 

t8  4  Bl.  GonmL  290;  Tackett  v.  State,  3  Yerg.  (Tenn.)  393,  24  Am. 
Dec.  582;  Welch  v.  Scott,  27  N.  O.  72;  State  v.  Worley,  33  N.  C. 
242 ;  State  r.  Drake,  36  Me.  366,  58  Am,  Dee.  757 ;  State  v.  Coyle,  33 
Me.  427;  People  v.  Holcomb,  3  Parker,  Cr.  R.  (N.  T.)  656;  Beekman 
V.  Traver,  20  Wend.  (N.  Y.)  67;  State  v.  Goyette,  11  R.  L  692; 
Lough  V.  Millard,  2  R.  I.  436 ;  State  v.  Weed,  21  N.  H.  268,  53*  Am. 
Dec.  188 ;  State  v.  Curtis,  2  N.  C.  471 ;  Somervell  v.  Hunt,  3  Har.  & 
McH.  (Md.)  113;  State  v.  Caswell,  T.  U.  P.  Charlt.  (Ga.)  280.  A 
wafer  or  scroU  sufficient,  if  intended  as  a  seal.  State  ▼.  McNally, 
34  Me.  210,  ^  Amf.  Dec.  650  \  State  ex  rel.  West  v.  Thompson,  49  Ma 
18a 

«»  Padfleld  r.  Cabell,  Willes,  411;  Burley  v.  Griffith,  8  Ijeigh  (Va.) 
447;  Davis  v.  Clements,  2  N.  H.  390;  Thompson  v.  Fellows,  21  N.  H. 
430.  In  some  of  these  cases,  the  warrant  was  not  for  arrest,  but  for 
oommitment     See  State  v.  Drake,  36  Me.  366,  58  Am.  Dec.  757. 

*o  Money  v.  Leach,  1  W.  Bl.  555;  Caudle  v.  Seymour,  1  Q.  B.  889; 
People  V.  PhUllps,  1  Parker,  Cr.  R.  (N.  Y.)  104 ;  People  v.  Mead,  92 
N.  Y.  415 ;  Duckworth  v.  Johnston,  7  Ala.  578 ;  Brazleton  v.  State,  66 
Ala.  96 ;  Johnson  ▼.  State,  73  Ala.  21 ;  In  re  Booth,  3  Wis.  1 ;  State 
V.  Hobbs,  39  Me.  212;  Brady  v.  Davis,  9  Ga.  73;  State  v.  Rowe,  8 
Rich.  (6.  C.)  17;  State  v.  liCach,  7  Conn.  452,  18  Am.  Dec.  113;  State 
V.  Whitaker,  85  N.  C.  566 ;  State  v.  Jones,  88  N.  C.  671 ;  Floyd  v. 
State,  12  Ark.  43,  54  Am.  Dec.  250;  State  v.  Everett,  Dud.  (S.  C.) 
295 ;  Moore  v.  Watts,  1  Breese  (111.)  42.  The  place  where  the  crime 
was  committed  must  be  stated  with  a  reasonable  degree  of  certainty. 
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of  commission  of  the  offense.  It  has  been  held,  however, 
that  a  statement  that  the  offense  was  committed  on  a  day 
later  than  the  date  of  the  warrant,  as  where  a  warrant  issued 
in  March,  1878,  stated  the  offense  to  have  been  commit- 
ted on  May  20,  1878,  instead  of  May  20,  1877,  does  not  ren- 
der the  warrant  invalid,  where  the  complaint  gives  the  cor- 
rect date  previous  to  its  issuance,  as  the  mistake  is  merely 
clerical,  and  not  misleading.** 

It  must  contain  recitals  showing  authority  to  issue  it,  as, 
for  instance,  that  a  complaint  under  oath  or  affirmation 
has  been  made.**  This  is  probably'  not  necessary  under 
the  statutes  in  some  jurisdictions. 

It  must  be  specific,  and  correctly  name  the  person  to  be 
arrested,  giving  his  surname  and  his  Christian  name,  or  at 
least  the  initial  letter  of, it;  or,  if  his  name  is  unknown,  it 
must  so  state,  and  must  describe  him  so  that  he  may  be 
identified.**    This  is  not  only  required  by  the  common  law, 

Price  V.  Graham,  48  N.  C.  545.  A  warrant  for  larceny  must  state 
the  value  of  the  stolen  property,  so  that  It  may  appear  whether  the 
lower  or  the  higher  court  has  Jurisdiction,  People  v.  Belcher,  58 
Mich.  325,  25  N.  W:  308. 

*i  Heckm^n  v.  Swartz,  64  Wis.  48,  24  N.  W.  473. 

42  Caudle  v.  Seymour,  1  Q.  B.  889 ;  Smith  v.  Bouchler,  2  Strange, 
993 ;  Brady  v.  Davis,  9  Ga.  73 ;  Grumon  v.  Baymond,  1  €k)nn.  40,  6 
Am.  Dec.  200;  State  v.  Wlmbush,  9  S.  G.  309;  Bissell  ▼.  Gold,  1 
Wend.  (N.  Y.)  213,  19  Am.  Dec.  480;  Tracy  v.  WlUlams,  4  Conn. 
107,  10  An*.  Dec.  102;  Com.  v.  Ward,  4  Mass.  497;  Conner  v.  Com., 
3  Bin.  (Pa.)  38 ;  Halsted  v.  Brlce,  13  Mo.  171. 

*»  Com.  v.  Crotty,  10  Allen  (Mass.)  403,  87  Am.  Dec.  669;  West  v. 
Cabell.  ;153  U.  S.  78,  14  Sup.  Ct.  752,  38  L.  Ed.  643  (collecting  au- 
thorities);  Rex  V.  Hood,  1  Moody,  Crown  Cas.  281;  Mead  v.  Haws, 

7  Cow.  (N,  Y.)  332;  Money  v.  Leach,  1  W.  Bl.  555;   Alford  v.  State, 

8  Tex.  App.  545;  Miller  v.  Foley,  28  Barb.  (N.  Y.)  630;  Srady  v.  Da- 
vis, 9  Ga.  73;  Nichols  v.  Thomas,  4  Mass.  232;  Wells  v.  Jackson,  8 
Munf.  (Va.)  458;  Hoye  v.  Bush,  1  Man.  &  G.  775;  Griswold  r. 
Sedgwick,  6  Cow.  (N.  Y.)  456;  Gumsey  v.  liOvell,  9  Wend.  (N.  Y.) 
319 ;  Melvln  v.  Fisher,  8  N.  H.  407 ;  Scott  v.  Ely.  4  Wend.  (N.  Y.)  555 ; 
Clark  V.  Bragdon,  37  N.  H.  562 ;  Johnston  v.  Riley,  13  Ga.  97,  137 ; 
Scheer  r.  Keown.  29  Wis.  58^;  WUks  v.  Lorck,  2  Taunt.  400;  Has- 
klns  V.  Young,  19  N.  C.  527,  31  Am.  Dec.  426.  The  arrest  of  a  person 
by  a  wrong  name  cannot  be  justified,  though  he  was  the  person  In- 
tended, unless  It  be  shown  that  he  was  known  by  one  name  as  well 
as  the  other.    Shadgett  v.  Cllpson,  8  East,  328;    Griswold  ▼.  Sedg- 
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but  IS  also  rendered  necessary  by  the  constitutional  provi- 
sion to  which  we  have  referre^,  and  a  statute  dispensing 
with  the  requirement  would  be  void.  A  general  warrant 
to  apprehend  all  persons  suspected  of  a  crime,  as,  for  in- 
stance, to  apprehend  the  authors,  printers,  and  publishers 
of  a  libel,  without  naming  them,  is  void.**  In  England,  un- 
der statutes  which  are  old  enough  to  have  become  a  part  of 
our  common  law,  general  warrants  to  take  up  loose,  idle, 
and  disorderly  persons,  such  as  prostitutes,  vagrants,  drunk- 
ards, and  the  like,  are  an  exception  to  this  rule.*'  With  us, 
under  our  constitutional  provisions,  such  a  warrant  would 
no  doubt  be  void,  but  there  are  in  most  jurisdictions  stat- 
utes and  ordinances  allowing  such  arrests  without  any 
warrant  at  all.  This,  it  is  held,  does  not  violate  the  con- 
stitution.** 

The  warrant,  it  has  been  held,  must  state,  or  at  least 
show,  the  time  of  issuance ;  *^  must  be  directed  to  a  proper 
officer  by  name,  or  a  proper  class  of  officers  by  the  descrip- 
tion of  their  office;*'  must  direct,  and  not  merely  author- 
ize, the  arrest;**   and  must  command  the  officer  to  bring 

wick,  6  Cow.  (N.  Y.)  456;  Wllks  ▼.  liorck,  2  Taunt  400.  l*e  use  of 
a  fictitious  qame — ^such  as  "John  Doe" — without  other  description 
is  not  allowable.  See  Mead  v.  Haws,  7  Cow.  (N.  Y.)  332.  The  fact 
that  a  proper  name  is  misspelled  does  not  render  the  warrant  in- 
sufficient, if  the  true  name  and  the  name  as  given  are  idem  sonans. 
People  V.  Gosch,  82  Midti.  22,  46  N.  W.  101.  It  has  been  held,  how- 
ever, that,  under  statutes  allowing  amendments  in  criminal  proceed- 
ings and  process,  where  a  person  has  been  arrested  under  a  complaint 
and  warrant  giving  a  wrong  name,  they  may  be  amended  so  as  to 
give  his  name  correctly.  It  was  so  held  where  Mary  E.  Keehn.  had 
been  arrested  under  a  complaint  and  warrant  against  Jenny  M. 
Keehn,  and  action  was  brought  for  false  imprisonment  Keehn  v. 
Stein,  72  Wis.  196,  39  N.  W.  372. 

**  Money  v.  Leach,  1  W.  Bl.  555 ;  4  Bl.  Comnf.  291 ;  Com,  v.  Crotty, 
supra. 

4B  Money  y.  Leach,  3  Burrows,  1766. 

*e  Post,  p.  46. 

47Donahoe  v.  Shed,  8  Mete.  (Mass.)' 826. 

*«  Wells  V.  Jadtson,  3  Munf.  (Va.)  458 ;  Abbott  v.  Booth,  51  Barb. 
(N.  Y.)  546;  State  v.  Wenzel,  77  Ind.  42a  But  see  Comi.  y.  Moran, 
107  Mass.  239. 

*•  Abbott  y.  Booth,  51  Barb.  (N.  Y.)  546. 
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the  accused  before  the  proper  magistrate,  to  be  dealt  with 
according  to  law.'* 

Clerical  errors  and  merely  formal  defects  will  not  render 
the  warrant  insufficient.'*  Variances  between  the  warrant 
and  complaint  may  be  cured  by  amending  the  warrant,  pro- 
vided that  such  amendment  does  not  change  the  nature  of 
the  offense  charged  in  the  complaint.  Thus  a  warrant  for 
larceny  may  be  amended  so  as  to  allege  the  correct  name  of 
the  owner  of  the  property.*' 

Before  Whom  Warrant  Returnable 

The  warrant  must  order  the  officer  to  bring  the  accused 
either  before  the  issuing  magistrate  or  judge,  or  some  other 
magistrate  or  judge  having  jurisdiction  of  the  subject-mat- 
ter.'* Though  there  was  at  one  time  some  doubt  on  the 
subject,  the  propriety  of  making  the  warrant  returnable  be- 
fore a  magistrate  or  judge,  other  than  trie  one  who  issued 
it,  is  well  settled,'*  and  is  very  generally  expressly  author- 
ized by  statute.  It  must,  however,  be  returnable  before 
some  magistrate  or  court  having^  jurisdiction  of  the  subject- 
matter." 


50  Reg.  V.  Downey,  7  Q.  B.  281.  Use  in  the  mandate  of  a  warrant 
of  the  phrase,  "to  he  dealt  with  according  to  law,"  Instead  of,  "to 
answer  such  complaint,"  as  provided  by  statute,  is  a  mere  informality, 
which  does  not  affect  the  validity  of  the  warrant  Bookhout  r. 
State,  66  Wis.  416,  28  N.  W.  179. 

•  51  Com.  V.  Murray,  2  Va.  Cas.  504;  Heckman  v.  Swartz,  64  Wis. 
48,  24  N.  W.  473;  Con*,  v.  Martin,  98  Mass.  4;  Donahoe  v.  Shed,  8 
Mete.  (Mass.)  326;  State  v.  Jones,  88  N.  O.  671;  Johnson  r.  State, 
73  Ala.  21.  But  see  State  v.  Lowder,  85  N.  G.  564 ;  State  v.  Whit- 
aker,  85  N.  C.  566.  A  warrant  dated  on  the  "twenty-third"  day  ot 
a  certain  month  is  not  Invalid  by  reason  of  the  Word  "third"  being 
written  above  the  word  "second,"  which  has  been  obliterated  by 
drawing  a  line  of  ink  throygh  it    Com.  ▼.  Martin,  98  Masa  4. 

»«  People  v.  Hilderbrand.  71  Mich.  313,  38  N.  W.  919. 

»•  Reg.  V.  Downey,  7  Q.  B.  281. 

»*  Poster's  Case,  5  Coke,  59;  2  Hale,  P.  C.  112;  Com.  v.  Wilcox,  1 
Cnsh.  (Mass.)  503.  And  the  statutes,  where  they  have  not  provided 
otherwise,  are  held  not  to  have  changed  the  codimon  law  in  this  re- 
spect.   Com.  V.  Wilcox,  supra. 

BB  Stetson  y.  Packer,  7  Cush.  (Mas&)  562. 
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Life  of  Warrant — Alteration 

Warrants  are  usually  made  returnable  "forthwith,"  but 
the  warrant  remains  in  force  until  it  is  returned.  Until 
then,  even  though  the  accused  has  been  arrested,  it  is  still 
in  force,  so  that,  should  he  escape,  it  would  justify  his  re- 
arrest."* After  it  has  been  returned  it  is  functus  officio,  and 
no  longer  of  any  validity.**^ 

No  alteration  can  be  made  in  a  warrant  by  any  person 
other  than  the  magistrate  who  issued  it.  Any  material  al- 
teration by  another  magistrate,  before  whom  it  is  return- 
able, or  by  any  other  person,  renders  it  invalid.'* 

SAME— EXECUTION  OF  THE  WARRANT 

8.  As  regards  the  execution  of  the  warrant  by  making  the 
arrest —   ' 

(a)  It  can  only  be  executed  by  the  officer  to  whom  it  is 

directed  either  by  name  or  by  description  of  office. 

(b)  It  cannot  confer  authority  to  execute  it  on  one  offi^ 

cer,  where  a  statute  provides  for  its  execution  by 
another.  > 

(c)  Unless  a  statute  so  allows,  it  cannot  be  executed  out- 

side the  jurisdiction  of  the  issuing  magistrate  or 
court. 

(d)  Perhaps  it  may  be  directed  to  and  executed  by  a  pri- 

vate person.    As  to  this  there  is  a  conflict  in  the 
authorities. 

(e)  Where  the  warrant  is  necessary,  it  must  be  in  the 

possession  of  the  officer  at  the  time  of  the  arrest. 

(f)  It  must  be  returned  after  the  arrest. 

The  person  executing  a  warrant  must  be  authorized  to 
execute  it,  or  the  arrest  will  be  illegal.**    When  a  warrant 

8  •  Cooper  V.  Adams,  2  Blackf.  (Ind.)  294;  Com.  ex  rel.  Sch wamble 
V.  Sheriff,  X  Grant,  Ca&  (Pa.)  187. 

BTOom.  V.  Roark,  8  Cush.  (Mass.)  210;  Tubbs  v,  Tukey,  3  Oush. 
(Mass.)  438,  50  Am.  Dec.  744. 

»«  Hasklns  v.  Young,  19  N.  C.  52^  31  Am-  Dec.  426. 

»•  Reynolds  v.  Oryls,  7  Cow.  (N.  Y.)  269;  Wood  v.  Ross,  U  Mass. 
27L 
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is  directed  to  an  officer  by  the  description  of  his  office,  he 
can  execute  it  only  within  his  own  precinct;  but,  when  it 
is  directed  to  an  officer  by  name,  he  may  execute  it  any- 
where within  the  jurisdiction  of  the  magistrate  or  judge  who 
issued  it.*®  A  warrant  at  common  law  cannot  .confer  au- 
^  thority  to  execute  it  outside  of  the  jurisdiction  of  the  issu- 
ing magistrate  or  judge.*^  A  warrant,  therefore,  issued  by 
a  justice  of  the  peace  or  judge  of  one  county,  must  be 
backed  or  indorsed  by  a  justice  of  the  peace  or  judge  of  an- 
other county  before  it  can  be  executed  in  the  latter.*^  In 
some  states,  however,  the  statutes  provide  that  a  warrant, 
issued  either  by  a  judge  of  a  court  of  record  or  by  a  justice 
of  the  peace  of  a  county  in  which  an  offense  is  committed, 
shall  extend  all  over  the  state,  and  may  be  executed  in  any 
county  without  having  it  indorsed,  the  officer  to  whom  it  is 
directed  being  given  the  same  authority  in  any  other  county 
as  he  has  in  his  own.** 

Where  a  statute  provides  that  certain  arrests  shall  be 
made  by  a  certain  officer  or  class  of  officers,  a  warrant  for 
such  an  arrest  cannot  confer  authority  to  execute  it  upon 
any  other  officer  or  class  of  officers.** 

A  warrant  is  ordinarily  directed  to  a  sheriff,  constable, 
or  other  peace  officer,  but,  according  to  the  weight  of  au- 
thority, it  may  at  common  law  be  directed  to  a  private  per- 
son by  name,  in  which  case,  of  course,  he  would  in  respect 
to  its  execution  stand  in  the  same  position  as'  an  officer.** 

«oBlatcher  v.  Kemp,  1  H.  Bl.  15,  note;  Rex  v.  Chandler,  1  Ld. 
Raym.  645;  Rex  v.  Weir,  1  Barn.  &  C.  288. 

.<i  Krug  V.  Ward,  77  111.  603;  Smothernten  v*  State,  140  Ala.  168, 
37  South.  376. 

62  4  Bl.  Gomin.  291.  It  is  so  provided  by  statute  in  some  states. 
Peter  v.  State,  23  Tex.  App.  684,  5  S.  W.  228 ;  Ledbetter  v.  State,  23 
Tex.  App.  247,  6  S.  W.  226 ;  State  v.  Dooley,  121  Mo.  591,  26  S.  W. 
558. 

68  See  Sturm  v.  Potter,  41  Ind.  181;  State  v.  Dooley,  121  Mo.  591, 
26  S.  W.  558. 

64  Reynolds  v.  Orvis,  7  Cow.  (N.  Y.)  269;  Wood  v.  Ross,  11  Mass. 
271. 

66  4  Bl.  Comm.  291;  1  Hale,  P.  C.  581 ;  2  Hale,  P.  0. 110;  2  Hawk. 
P.  O.  c.  13,  {  28;  Meek  v.  Pierce,  19  Wis.  300;  Rer  v.  Kendall,  1  Ld. 
Raym.  66;    Kelsey  v.  Parmfelee,  15  Ccmn.  265;   Blatcher  v.  Kemp,  1 
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There  are  some  cases  which  hold  that  it  cannot  be  directed 
to  a  private  person,  at  least  if  its  execution  by  an  officer  is 
possible.** 

The  officer  or  person  executing  a  warrant  must  have  it  in 
his  possession  at  the  time  of  the  arrest,*'  and  after  he  has 
made  the  arrest  the  warrant  must  be  returned.** 

When  the  function  of  a  warrant  has  been  performed — i. 
e.,  when  the  person  has  been  arrested  under  it  and  been  rec- 
ognized to  appear — or  has  appeared  and  been  discharged 
from  arrest,  the  warrant  is  spent,  and  the  prisoner  cannot  be 
again  arrested  without  new  process.** 

An  officer  may  call  upon  others  to  assist  him  in  the  ex- 
ecution of  a  warrant,  and  they  are  bound  to  obey  the  com- 
mand. The  officer's  authority  in  this  respect  is  not  differ- 
ent from  his  authority  in  making  a  lawful  arrest  without  a 
warrant,  so  we  will  postpone  consideration  of  the  ques- 

f  .  . 
H.  Bl.  15;  Case  of  Village  of  Chorley,  1  Salk.  176 ;  Com.  ex  reL  Simp- 
son  V.  Keeper  of  the  Prison,  I  Ashm.  (Pa.)  183;  McOonneU  v.  Ken- 
nedy, 29  S.  G.  180,  7  S.  E.  76.  But  a  private  person  Is  not  bound  to 
execute  It  1  Hale,  P,  O.  581 ;  2  Hale,  P.  O.  110 ;  2  Hawk,  P.  O.  c. 
13,  §  28. 

6<  Com.  y.  roster,  1  Mass.  488 ;  Noles  v.  State,  24  Ala.  672. 

•TCJodd  V.  Oabe,  1  Exch.  Dlv.  352;  Webb  v.  State,  51  N.  J.  Law, 
189,  17  Aa  113 ;  CabeU  v.  Arnold  (Tex.  Civ.  App.^  22  S.  W.  62.  In 
the  latter  case  an  officer,  to  whom  a  warrant  had  been  delivered,  was 
held  dvlUy  Uable  because  his  deputy  made  the  arrest  without  hav- 
ing the  warrant  in  his  possession.  As  to  the  officer's  liability,  how- 
ever, the  case  has  been  reversed.  Id.,  86  Tex.  102,  23  S.  W.  645,  22 
L.  R.  A.  87.  It  was  affirmed  In  so  far  as  It  held  possession  of  the 
warrant  by  the  officer  nmking  the  arrest  necessary.  See,  also,  Smith 
T.  Clark,  53  N.  J.  Law,  197,  21  AtL  491. 

68  §iomer  v.  People,  25  111.  70,  76  Am.'  Dec.  786 ;  Dehm  r.  Hinman, 
66  Conn.  320,  15  Atl.  741,  1  L.  R  A.  374.  Failure  of  the  officer  In 
this  respect  wlU  not  render  those  lawfuUy  assisting  in  the  arrest  lia- 
ble.   Dehm  v.  Hinman,  supra. 

«»  Doyle  v..  Russell,  30  Barb.  (N.  Y.)  800;  State  ▼.  Queen,  66  N.  O. 
615 ;  State  v.  Brittain,  25  N.  O.  17.  "If  a  constable,  after  he  hath 
arrested  the  party  •  •  •  suffer  him  to  go  at  large,  upon  his  prom- 
ise to  conte  again  at  such  a  time  and  find  sureties,  he  cannot  after- 
wards arrest  him  by  force  of  the  same  warrant  However,  if  the 
party  return  and  put  himself  again  under  the  custody  of  the  con- 
stable, the  constable  may  lawfully  detain  him."  2  Hawk.  P.  C.  c.  13, 
19. 
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tion.  Other  questions  relating  to  arrests  generally,  wheth- 
er with  or  without  a  warrant,  such  as  notice  of  purpose 
and  authority,  use  of  force,  and  the  like,  will  also  be  here- 
after considered. 


SAME— WARRANT  AS  PROTECTION  TO  OFFICER 

9.  An  officer  is  not  liable  for  executing  a  warrant  which  is 
regular  and  valid  on  its  face,  and  issued  from  a 
court  or  magistrate  having  jurisdiction  of  the  sub- 
ject-matter, though  the  warrant  may  in  fact  have 
been  voidable,  or  even  void ;  but  he  is  not  pro- 
tected by  a  warrant  void  on  its  face. 

It  is  obvious  that  the  administration  of  justice  wojild  be 
greatly  retarded  if  an  officer  receiving  a  warrant  which  is 
regular  and  valid  on  its  face  should  be  compelled,  at  his 
peril,  to  examine  into  the  circumstances  under  which  it 
was  procured,  and  determine  the  validity  of  the  proceed- 
ings prior  to  its  issuance.  It  is  therefore  universally  held 
that  an  officer,  to  whom  a  warrant  is  directed  and  delivered 
is  bound  to  execute  it,  so  far  as  the  jurisdiction  of  the  mag- 
istrate or  court  and  himself  extends,  if  it  was  issued  by  a 
magistrate  or  court  having  jurisdiction,  and  is  regular  and 
valid  on  its  face.''®  Being  charged  with  this  duty,  he  can- 
not be  held  liable  to  the  party  arrested  for  executing  the 
warrant,  though  it  may  have  been  irregularly  or  wrongfully 
issued.^ ^    "It  will  not  do  to  require  of  executive  officers,  be- 

To  Stoddard  v.  Tarbell,  20  Vt  321,  and  cases  hereajfter  dted. 

Ti  Sandford  v.  Nichols,  13  Mass.  286,  7  Am.  Dec.  151;  State  v. 
Weed,  21  N*  H.  262,  53  Am.  Dec.  188;  Nichols  v.  Thomas,  4  Mass. 
232 ;  Kennedy  v.  Duncklee,  1  Gray  (Mass.)  65 ;  Pearoe  v.  Atwood,  13 
Mass.  324;  Wllnmrth  v.  Burt,  7  Mete.  (Mass.)  257;  Parsons  y.  Lloyd, 
3  Wns.  345;  Boyd  v.  State,  17  Ga.  194;  AUlson  v.  Rheam,  3  Serg.  & 
R.  (Pa.)  139,  8  Am.  Dec.  644;  Warner  v.  Shed,  10  Johns.  (N.  Y.)  138; 
Parker  v.  Walrod,  16  Wend.  (N.  Y.)  514,  30  Am.  Dec.  124 ;  Savacool  v. 
Boughton,  5  Wend.  (N.  Y.)  170,  21  Am.  Dea  181 ;  Cooper  v.  Adams, 
2  Blackf.  (Ind.)  294;  Brother  v.  Cannon,  1  Scam.  (111.)  20O;  Robin- 
son V.  Harlan,  1  Scam.  (111.)  237;  State  v.  Klrby,  24  N.  C.  201;  Cody 
V.  Qulnn,  28  N.  C.  191,  44  Am,  Dec.  75 ;  State  v.  Jones,  88  N.  O.  671 ; 
Cooley,  Torts,  459,  and  cases  there  cited. 
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fore  they  shall  be  held  to  obey  precepts  directed  to  them, 
that  they  shall  have  evidence  of  the  regularity  of  the  pro- 
ceedings of  the  tribunal  which  commands  the  duty/  Such 
a  principle  would  put  a  stop  to  the  execution  of  legal  pro- 
cess; as  officers  so  situated  would  be  necessarily  obliged 
to  judge  for  themselves,  and  would  often  judge  wrong,  as 
to  the  lawfulness  of  the  authority  under  which  they  are  re- 
quired to  act.  It  is  a  general  and  known  principle  that  exec- 
utive officers,  obliged  by  law  to  serve  legal  writs  and  pro- 
cesses, are  protected  in  the  rightful  discharge  of  their  duty, 
if  those  precepts  are  sufficient  in  point  of  form,  and  issue 
from  a  court  or  magistrate  having  jurisdiction  of  the  sub- 
ject-matter. If  such  a  magistrate  shall  proceed  unlawfully 
in  issuing  the  process,  he,  and  not  the  executive  officer,  will 
be  liable  fof  the  injury  consequent  upon  such  act."  '^ 

It  has  been  said  that  "it  is  the  general  rule  that  when  the 
authority  under  which  an  officer  acts  is  voidable  only,  he 
is  justified  by  it,  but  not  when  the  authority  is  void"^^' 
but  the  protection  of  the  warrant  extends  further  than  this. 
An  officer  may  even  be  justified  by  a  void  warrant,  if  the 
defect  does  not  appear.  "No  doctrine  is  more  firmly  estab- 
lished than  this,  namely,,  that  an  officer  may  justify  acts 
done  by  him  under  a  process  that  is  void,  unless  it  appears 
on  its  face  to  \>t  void,  as  well  as  acts  done  under  a  process 
that  is  voidable,  and  has  been  avoided."  ^* 

If  the  warrant  is  illegal  and  void  on  its  face,  the  officer 
not  only  is  not  bound  to  execute  it,  but  if  he  does  so,  or 
forcibly  attempts  to  do  so,  he  will  be  both  civilly  and  crim- 
inally liable  for  the  assault  and  battery  or  false  imprison- 
ment, and  all  the  other  consequences  of  an  illegal  arrest  or 
attempt  to  arrest  will  follow.*^*    Amendable  defects  do  not 

72  Sandford  v.  Nichols,  supra. 

T»  Nichols  V.  Thontos,  supra. 

T*  Kennedy  t.  Duncklee,  supra.  And  see  Parsons  v.  Lloyd,  supra; 
Allison  V.  Rheam,  supra ;  People  v.  Warren,  5  HIU  (N.  Y.)  440. 

7  5  Rafferty  v.  People,  60  111.  Ill,  18  Am.  Rep.  001;  Parker  v.  Wal- 
rod,  16  Wend.  (N.  Y.)  514,  30  Am.  Dec.  124;  Gnimon  v.  Raymond,  1 
Oonn.  40,  6  Am.  Dec.  200 ;  Griswold  v.  Sedgwick,  6  Cow.  (N.  Y.)  456 ; 
Rex  V.  Hood.  1  Moody,  281 ;  Noles  v.  State,  24  Ala.  672 ;  Gumey  v. 
Tufts,  37  Me.  130,  58  Am.  Dec  777;    Stat^^.  McDonald,  14  N.  C. 
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avoicf  the  warrant,  and  therefore  do  not  render  the  officer 
liable;  but  he  is  liable  if  the  magistrate  or  judge  had  no  ju- 
risdiction of  the  subject-matter,^®  provided  the  want  of  ju- 
risdiction is  not  latent;  ^^  or  where  the  warrant  does  not 
state  a  specific  offense  for  which  an  arrest  may  lawfully 
be  made;^*  or  where  a  seal  is  omitted  when  required  by 
law;^*  or  where"  the  warrant  does  not  name  the  accused 
when  his  name  isr  known,  or  so  describe  him  when  his  name 
is  unknown  that  he  may  be  identified ;  *®  or,  possibly,  where 
no  complaint  under  oath  was  made  for  the  issuance  of  the 
warrant,  and  the  warrant  does  not  state  that  it  was  made.®^ 
By  the  weight  of  authority,  the  mere  fact  that  the  officer 
knows  that  the  warrant  was  obtained  for  an  unlawful  pur- 
pose, or  was  illegally  issued,  does  not  give  him  the  right  to 

* 

468;  Moore  v.  Watts,  Breese  (111.)  42;  State,  to  t'se  of  Brown  v. 
Crow.  11  Ark,  042. 

7 •State  V.  McDonald,  14  N.  C.  471;  Allen  v.  Gray,  11  Cona  95; 
Sprague  v.  Birchard,  1  Wis.  457,  60  Am.  Dec.  393 ;  Cam^  v.  Moseley, 
2  Fla.  171 ;  Barnes  v.  Barber,  1  Gilman  (111.)  401 ;  McDonald  v.  Wil- 
kie,  13  lU.  22,  54  Am.  Dec.  423 ;  TefTt  v.  Ashtfeugh,  13  111.  602 ;  State 
V.  Shelton,  79  N.  O.  605 ;  Tracy  v.  Williams,  4  Ctonn.  107,  10  Am.  Dec. 
102;  Miller  v.  Grlce,  1  Rich.  (S.  0.)  147;  Stephens  v.  WUklns,  6  Pa. 
260. 

7T  Pearce  v.  Atwood,  13  Mass.  324;  Savacool  v.  Bonghton,  5  Wend. 
(N.  T.)  170,  21  Am.  Dec.  181;  Churchill  v.  Churchill,  12  Vt  661; 
Miller  v.  Grice,  1  Rich.  (S.  C.)  147 ;  Rodman  v.  Harcourt,  4  B.  Mon. 
(Ky.)  230;  Barnes  y.  Barber,  1  Gilman  (111.)  401.  A  constable  is  jus- 
tified in  executing  process  regular  on  its  face,  though  the  officer  is- 
suing it  was  but  an  officer  de  facto.  Wilcox  v.  Smith,  5  Wend.  (N. 
Y.)  231,  21  Am,  Dec  213 ;  CJom.  v.  Kirby,  2  Cuah.  (Mass.)  577.  Knowl- 
edge by  the  officer  of  facts  rendering  the  warrant  void  for  want  of 
jurisdiction  does  not  render  him  liable,  if  the  want  of  Jurisdiction 
does  not  appear  on  the  face  of  the  warrant.  People  v.  Warren,  5 
Hill  (N.  Y.)  440 ;  post,  p.  44. 

7  8  Ante,  p.  34. 

7»  Ante,  p.  34. 

80  Ante,  p.  35. 

6^  Ante,  p.  35.  If  there  was  a  complaint  under  oath,  the  fact  that 
it  was  false  is  immaterial.  State  y.  James,  80  N.  C.  370.  Insuffi- 
ciency of  the  complaini  not  appearing  upon  the  warrant  does  not  ren- 
der the  officer  liable.  Donahoe  y.  Shed,  8  Mete.  (Mass.)  326 ;  State 
V.  Mann,  27  N.  0.  45 ;  Welch  r.  Scott,  27  N.  C.  72 ;  Hunfes  t.  Taber, 
1  R.  I.  464. 
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refuse  to  execute  it,  and  therefore  does  not  render  the^  war- 
rant any  the  less  a  protection  to  him,  provided  it  is  valid  on 
its  face.  He  must  be  governed  by  the  warrant  alone.**  If 
he  acts  without  his  jurisdiction,  or  the  jurisdiction  conferred 
by  the  warrant,**  or  if  the  warrant  is  not  directed  to  him, 
or,  though  it  is  directed  to  him,  he  is  not  authorized  by 
law  to  execute  it,**  it  will  afford  him  no  protection.  The 
fact  that  the  accused  is  exempt  from  arrest  does  not  render 
the  officer  liable,  if  the  fact  does  not  appear  on  the  face  of 
the  warrant.**  It  seems  that  under  no  circumstances  is  the 
warrant  any  protection  to  the  officer  if  it  is  not  returned.** 
It  is  sufficient  in  all  cases,  to  render  the  officer  liable,  that 
the  warrant  shows  on  its  face  facts  or  a  form  which  ren- 
ders it  insufficient  in  law,  whether  the  officer  knows  of  the 
insufficiency  or  not,  for  he  is  conclusively  presumed  to  know 
the  law.*' 

8«  Tarlton  v.  Fisher,  2  Doug.  671 ;  State  v.  VTeed,  21  N.  H.  262,  53 
Am,  Dec.  188;  Webber  v.  Gay,  24  Wend.  (N.  T.)  485;  People  v. 
Warren,  5  Hill  (N.  Y.)  440;  Watson  v.  Watson,  9.  Conn.  140,  23  Am. 
Dec.  324 ;  Gott  v.  MltcbeU,  7  Blackf .  (Ind.)  270 ;  Wilmarth  v.  Burt, 
7  Mete.  (Mass.)  257 ;  Whltworth  v.  Clifton,  1  Moody  &  R.  531. 

«t  Ante,  p.  38;   People  v.  Burt,  51  Mich.  199,  16  N.  W.  37a 

»*  Ante,  p.  39 ;  Freegard  v.  Barnes,  7  Exch.  827 ;  BusseU  v.  Hub- 
bard, 6  Barb.  (N.  Y.)  654;  Reynolds  v.  Orvls,  7  Ck)w.  (N.  Y.)  269; 
Wood  v.  Roes,  11  Mass.  271. 

8  0  Tarlton  v.  Fisher,  2  Doug.  671;  Oarle  v.  Delesdemler,  13  Me. 
363,  29  Am.  Dea  508 ;   Chase  v.  Fish,  16  Me.  132. 

«•  Slomer  v.  People,  25  HI.  70,  76  Am.  Dec  786;  Brock  v.  Stlmson, 
108  Mass.  520, 11  Am.  Rep.  390 ;  Tubbs  v.  Tukey,  3  Cuah.  (Mass.)  438, 
50  Ant  Dec  744 ;  Dehm  v.  Hlnman,  56. Conn,  320, 15  Atl.  741,  1  L.  R. 
A.  374.  But  see  Com.  v.  Tobln,  108  Mass.  426, 11  Am.  Rep.  375.  Per- 
sons lawfully  assisting  the  officer,  however,  will  not  be  liable.  Dehm 
Y.  Hlnman,  supra. 

ST  Sandford  y.  Nichols,  13  Mass.  286,  7  Am.  Dec  151. 
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SAME— ARREST  WITHOUT  A  WARRANT 

10.  BY  OFFICER — Any  peace  officer  may  arrest  without 

a  warrant  under  the  following  circumstances : 

(a)  By  verbal  direction  of  a  judge  or  justice  of  the 

peace— 

(1)  For  a  felony  or  breach  of  the  peace  committed  in 

the  presence  of  the  judge  or  justice. 

(2)  For  any  offense  committed  in  the  presence  of  the 

judge  or  justice  in  court 

(b)  Without  any  direction,  but  of  his  own  accord — 

(1)  For  a  felony  committed  or  being  attempted  in 

his  own  presence  or  view. 

(2)  For  a  breach 'of  the  peace  committed  in  his  own 

presence  or  view,  provided  the  arrest  is  made 
during  its  commission,  or,  perhaps,  immediate- 
ly afterwards. 

(3)  On  a  reasonable  charge  by  another  that  a  fel- 

ony has  been  committed  by  the  person  ar- 
rested. 

(4)  On  his  own  reasonable  suspicion  that  a  felony 

has  been  committed,  and  that  the  person  ar- 
rested is  guilty,  though  in  fact  no  felony  has 
been  committed  at  all. 

(5)  He  may  recapture  a  prisoner  who  has  escaped 

from  lawful  custody,  whether  before  or  after 
conviction. 

11.  BY  PRIVATE  PERSON— A  private  person  has  the 

same  authority  as  an  officer  to  arrest  without  a 
warrant,  except  that,  where  he  arrests  on  suspi- 
cion for  a  felony,  he  must  show  that  a  felony  had 
in  fact  been  committed  by  some  one.** 

•t  This  statement  Is  in  accordance  with,  the  great  weight  of  au- 
thority, but,  as  we  shall  see,  there  is  some  conflict  in  the  authorities. 
A  few  courts  have  held,  for  instance,  that  where  an  arrest  is  made 
on  suspicion  for  a  felony  actual  guUt  of  the  person  arrested  must 
be  shown;  and  there  is  some  authority  against  his  right  to  arrest 
for  a  breach  of  the  i>eacei 
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12.  STATUTES— The  authority  both  of  officers  and  of  pri- 
vate persons  to  arrest  without  a  warrant  is  very 
much  extended  by  statute  in  many  jurisdictions. 

It  has  been  contended  that  the  constitutional  provision  to 
which  we  have  referred,  declaring  that  the  people  shall  be 
secure  from  unreasonable  arrests,  and  that  no  warrant*  to  * 
arrest  a  person  shall  issue  without  describing  him  aS  nearly 
as  may  be,  nor  without  probable  cause  supported  by  oath  or 
affirmation,  renders  all  arrests  unlawful  except  upon  a  war- 
rant so  issued ;  but  it  is  well  settled  that  the  provision  does 
not  apply  to  reasonable  arrests  without  a  warrant,  author- 
ized either  by  the  common  law  or  by  statute.®*  In  many 
cases  it  would  defeat  the  ends  of  justice  if  no  arrest  could 
be  made  without  a  warrant,  for  while  a  warrant  is  being 
procured  the  offender  may  escape.  Under  certain  circum- 
stances, therefore,  such  arrests  have  been  allowed  from  the 
eafliest  times.  As  we  shall  see,  when  an  arrest  is  made 
without  a  warrant,  the  prisoner  must  be  taken  before  a 
proper  magistrate,  and  a  complaint  made.  It  is  not  neces- 
sary, however,  that  the  magistrate  shall  issue  his  warrant. 
This  would  be  unnecessary.*** 

Arrest  by  Officer  without  a  Warrant 

In  the  first  place,  a  judge  or  justice  of  the  peace  may  him- 
self apprehend,  or  cause  to  be  apprehended,  without  the  is- 
suance of  a  warrant,  any  person  committing  a  felony  or 
breach  of  the  peace  in  his  presence.**    So,  also,  a  judge  or 

«•  Wakely  v.  Hart,l8  Bin.  (Pa.)  318;  North  v.  People,  139  111.  81,  28 
N.  E.  966. 

90  Hoggatt  V.  Blgley,  6  Humph.  (Tenn.)  236. 

•1  4  Bl.  Ck>mnL  292 ;  Cent  v.  McGahey,  11  Gray  (Mass.)  194 ;  State 
V.  Shaw,  25  N.  0.  20;  Holcomb  v.  Cornish,  8  Ck>nn.  375;  Tracy  v. 
Wimams,  4  Conn.  107,  10  Am.  Dea  102 ;  lAncaster  v.  Lane,  19  111. 
242;  O'JBrlan  y.  State,  12  Ind.  369.  In  some  JurlMilcaons,  the  pow- 
er of  a  magistrate  In  this  respect  Is  extended  by  statute  to  all  of- 
fenses comnritted  In  his  presence.  A  magistrate  has  the  same  au- 
thority to  command  assistance  In  pursuing  and  retaking  an  offender 
whom  he  has  so  caused  to  be  arrested  for  an  offense  committed  in 
his  presence,  and  who  has  escaped,,  whidi  he  had  to  command  the 
original  arrest.    Cont.  t.  McGahey,  supra. 
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justice  of  the  peace,  in  whose  presence  in  court  an  offense 
is  committed,  may  direct  the  arrest  of  the  offender  without 
issuing  a  warrant,  though  the  offense  may  be  such  as  would 
require  a  warrant  under  other  circumstances.'* 

Dr.  Wharton  seems  to  lay  down  the  proposition  that  "for 
all  offenses  committed  or  attempted  in  the  presence  of  an 
officer,"  whether  a  felony  or  merely  a  misdemeanor,  he  may 
arrest  without  a  warrant,**  but  this  is  not  true  at  common 
law.  The  cases  cited  in  support  of  the  proposition  are  most 
of  them  cases  in  which  there  was  a  felony  or  breach  of  the 
peace,  or  else  cases  in  which  the  arrest  was  expressly  au- 
thorized by  statute.  It  is  well  settled  that  a  sheriff,  con- 
stable, or  other  peace  officer  invested  by  statute  with  like 
powers,  may  arrest  without  a  warrant  for  a  felony,'*  or  for 
a  misdemeanor,  provided  it  amounts  to  breach  of  the 
peace,'*  ^committed  in  his  presence,  and  within  his  jurisdic- 

•8  Lancaster  v.  Lane,  19  111.  242. 

»t  Whart,  Cr.  PI.  &  Prac.  {  8 ;  citing  Reg.  v.  Mabel,  9  Car.  &  P. 
474;  Derecourt  v.  Corbishley,  5  El.  L  Bl.  188;  Galliard  v.  Laxton, 
2  Best  &  S.  363;  Oom.  v.  Deacon,  8  Serg.  &  R.  (Pa.)  47;  State  v. 
Brown,  5  Har.  (Del.)  505 ;  Wolf  v.  State,  19  Ohio  St.  248  (authorized 
by  statute) ;  People  v.  Wilson,  55  Mich.  506,  21  N.  W.  905  (this  was 
a  case  of  felony,  and  the  opinion  assumes  that,  had  It  not  been  so, 
the  arrest  would  have  been  unauthorized) ;  State  v.  Bowen,  17  S.  C. 
58;  Staples  v.  State,  14  Tex.  App.  136i  There  are  statutory  provi- 
sions to  this  effect  in  many  states. 

94Doeriiig  V.  State,  49  Ind.  56,  19  Am.  Rep.  669;  Carr  v.  State, 
43  Ark.  99;  Oahill  v.  People,  106  111.  621.  This  Includes  statutory 
felonies.  Firestone  v.  Rice,  71  Mich.  377,  38  N.  W.  885,  15  Am,  St 
Rep.  266. 

«»  Taylor  v.  Strong,  3  Wend.  (N.  Y.)  384;  Douglass  v.  Barber,  18 
R.  I.  459,  28  Atl.  805 ;  Olty  CJouncU  v.  Payne,  2  Nott  &  McC.  (S.  O.) 
475;  Qulnn  v.  Heisel,  40  Mich.  576;  People  v.  Bartz,  53  Mich.  493, 
19  N.  W.  161;  Oosland  v.  Shaw  (Pa.)  12  Atl.  849;  State  v.  Lewis, 
50  Ohio  St.  179,  33  N.  E.  405,  19  L.  R.  A.  4i9 ;  Com.  v.  Tobin,  108 
Mass.  426,  11  Am.  Rep.  375;  Com.  v.  Kennedy,  136  Mass.  152;  State 
V.  Brown,  5  Har.  (Del.)  505;  Knot  v.  Gay,  1  Root  (Conn.)  66;  Shanley 
V.  Wells,  71  111.  78;  Com  v.  Deacon,  8  Serg.  &  R.  (Pa.)  47;  McOul- 
lough  V.  Com.,  67  Pa.  30 ;  State  v.  Bowen,  17  S.  C.  58 ;  Pow  v.  Beek- 
ner,  3  Ind.  475 ;  Vandeveer  v.  Mattocks,  3  Ind.  479 ;  Ross  v.  State,  10 
Tex.  App.  455,  38  Am.  Rep.  643;  Staples  v.  State,  14  Tex.  App.  136. 
It  must  be  remembered  that  fighting,  rioting,  etc.,  is  not  necessary 
to  constitute  a  breach  of  the  p^ce.    A  breach  of  the  peace  is  *'a 
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tion;  and,  if  committed  within  his  view  or  hearing,  it  is 
committed  in  his  presence.'*  He  may  also  arrest  without  a 
warrant  on  a  reasonable  charge  of  a  felony  having  been 
committed,*^  or  upon  his  own  reasonable  suspicion  that  it 
has  been  committed ;  •*  and  the  fact  that  it  afterwards  turns 
out  that  his  suspicion  was  unfounded,  or  even  .that  no  of- 
fense had  been  committed  at  all,  will  not  make  the  arrest 
unlawful.**  In  this  respect  an  officer  stands  on  a  different 
footing  from  a  private  person ;   for  the  latter,  as  we  shall 

violation  of  public  order, — ^the  offense  of  disturbing  the  public  peace. 
An  act  of  pubUc  indecorum  is  also  a  breach  of  the  peace."  Galvln 
V.  State,  6  CJold.  (Tenn.)  294.  *The  term  'breach  of  the  peace*  Is 
generic,  and  includes  riotous  and  unlawful  assemblies,  riots,  affra3% 
forcible  entry  and  detainer,  the  wanton  discharge  of  fireamfs  so  near 
the  chamber  of  a  sick  person  as  to  cause  injury,  the  sending  of  chal- 
lenges and  provoking  to  fight,  going  armed  in  pubUc  without  lawful 
occasion  in  such  manner  as  to  alarjn  the  public,  and  many  other  acts 
of  a  similar  character."  People  v.  Bartz,  supra.  In  this  case  it  was 
held  that  the  wanton  discharge  of  firearms  in  the  streets  of  a  city, 
being  well  calculated  to  alarm  the  public,  was  a  breach  of  the  peace. 

»•  People  V.  Bartz,  supra;  State  v.  McAfee,  107  N.  O.  812,  12  S^  K 
435, 10  I>.  R.  A.  607.  But  it  has  been  held  that  shouting  in  the  streets 
of  a  village  was  not  in  the  presence  of  an  officer  who  was  150  feet 
away,  on  another  street,  and  did  not  see  the  oflfender,  and  had  no 
direct  knowledge  who  contmitted  the  offense.  People  v.  Johnson,  86 
Mich.  175,  48  N.  W.  870,  13  L.  R  A.  163,  24  Am.  St  Rep.  116.  An 
officer  may  arrest  without  a  warrant  for  wife  beating,  if  he  arrives 
at  the  scene  during  the  progress  of  the  beating,  or  immediately  there* 
after,  being  attracted  by  the  noise  of  the  disturbance  or  the  outcry 
of  the  woman.    Ramsey  v.  State,  92  Ga.  53,  17  S.  E.  613. 

•7  Samuel  v.  Payne,  1  Doug.  359 ;  Hobbs  v.  Branscomb,  3  Ganfp. 
420 ;  HoUey  v.  Mix,  8  Wend.  (N.  Y.)  350,  20  Am,  Dea  702,  It  is  not 
only  the  officer's  ri^t,  but  it  is  his  duty,  to  arrest  under  such  cir- 
cumstances, and,  if  he  refuses  to  do  so,  he  is  guilty  of  a  misdemeanor. 
Cowles  V.  Dunbar,  2  Car.  &  P.  565. 

•a  Ledwith  v.  Catchpole,  Cald.  291 ;  Doerlng  v.  State,  49  Ind.  56, 
19  Am.  Rep.  669;  Wade  v.  Chaffee,  8  R.  I.  224,  5  Am.  Rep.  572 ;  Beck- 
with  V.  Philby,  6  J3am.  &  O.  635;  Rohan  v.  Sawin,  5  Gush.  (Mass.) 
281;  Banes  v.  State,  6  Humph.  (Tenn.)  53,  44  Am.  Dec.  289;  Davis 
V.  Russell,  5  Blng.  354 ;  Lawrence  v.  Hedger,  3  Taunt  14 ;  Hobbs  v. 
Branscomb,  8  Camp.  420 ;  Lewis  v.  State,  3  Head  (Tenn.  )127 ;  Rex 
V.  Woolmer,  1  Moody,  334 ;  Nicholson  v.  Hardwlck,  5  Car.  &  P.  495. 

••  Rohan  v.  Sawin,  5  Cush.  (Mass.)  281;  Davis  v.  Russell,  5  Blng. 
354;  Com.  v.  Cheney,  141  Mass.  102,  6  N.  E.  724,  55  Adl  Rep.  448; 
Cool  t.  Presto,  14  Gray  (Mass.)  65. 
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see,  must  show  that  an  offense  had  actually  been  committed 
by  some  one.  There  must  in  all  cases  be  a  reasonable  sus- 
picion to  authorize  the  arrest ;  that  is,  a  bona  fide  suspicion,, 
and  probable  cause  therefor.^  Some  courts  have  held  that 
it  must  appear  that  the  accused  may  escape  if  time  is  taken 
to  procure  a  warrant,*  but  the  great  weight  of  authority  is 
to  the  contrary.*  The  right  of  an  officer  to  arrest  on  an* 
other's  accusation,  or  on  his  own  .suspicion  only,  is  limited 
to  cases  of  felony.* 

As  a  rule,  at  common  law,  an  officer  can  under  no  circum- 
stances alrrest  without  a  warrant  for  a  misdemeanor  not 

1  Davis  V.  Russell,  5  Blng.  364 ;  Wade  v.  Chaffee,  8  R.  X.  224,  5  Am. 
Rep.  572;  SomervUle  v.  Richards,  37  Mich.  299;  Mure  v.  Kaye,  4 
Taunt.  34;  State  v.  Underwood,  75  Mo.  230;  State  v.  Grant,  79  Mo. 
113,  49  Ant  Rep.  218;  Boynton  v.  Tldwell,  19  Tex.  118;  People  V. 
Burt,  61  Mich.  199,  16  N.  W.  378 ;  Hogg  v.  Ward,  3  Hurl.  &  N.  417 ; 
Hohhs  V.  Branscomb,  3  Camp.  420;  Firestone  v.  Rice,  71  Mich,  377, 
38  N.  W.  885,.  15  Am.  St.  Rep.  266 ;  Hall  v.  Hawkins,  5  Humph. 
(Tenn.)  357;    Lawrence  v.  Hedger,  3  Taunt  14;   Flndlay  v.  P^nltt, 

9  Port  (Ala.)  195 ;  Sugg  v.  Pool,  2  Stew.  &  P.  (Ala.)  196 ;  Wlneblddle 
V.  Porterfield,  9  Pa.  137.  An  indictment  for  a  felony  Is  sufficient 
cause.  1  East,  P.  C.  301;  Ex  parte  Krans,  1  Bam.  &  O.  261.  So, 
also,  is  a  proclamation  by  the  Governor.  Eanes  v.  State,  6  Humph. 
(Tenn.)  53,  44  Aul  Dec.  289.  The  suspicion  nmst  have  been  bona 
fide.  If  it  was  otherwise,  the  fact  that  there  were  reasonable 
grounds  for  snerpicion  is  not  enough. '  Roberts  v.  Orchard,  2  Huji.  & 
C.  769.  Whether  or  not  there  was  probable  cause  Is  to  be  determined 
by  the  facts  as  they  were  known  to  exist  at  the  time  of  the  arrest 
Thomas  v,  Russell,  9  Exch.  764;  Swaim  v.  Stafford,  25  N.  O.  289. 
In  Wills  v.  Jordan,  20  R.  I.  630,  41  Atl.  233,  it  wa«  held  that  an  of- 
ficer was  not  Justified  in  arresting,  wlth^t  a  warrant,  a  person  on 
the  mere  statement'  of  confessed  principals  in  the  felony  that  such 
person  had  been  a  principal  in  the  felony,  where  there  was  no  cor- 
roboration by  trustworthy  information  by  others,  or  by  circumstances 
affording  reasonable  ground  of  suspicion  against  the  person  arrested. 
See,  also,  Isaacs  v.  Brand,  2  Starkie,  167. 

s  See  O'Connor  v.  State,  64  Ga.  125,  37  Am.  Rep.  58 ;  Ross  v.  State, 

10  Tex.  App.  455,  38  Aul  Rep.  643 ;  Staples  v.  State,  14  Tex.  App.  136. 
s  Davis  V.  Russell,  5  Blng.  354 ;  Wade  v.  Chaffee,  8  R.  I.  224,  5  Am. 

Rep.  572;  Bums  v.  Erben,  40  N.  Y.  463;  Rohan  v.  Sa^,  5  Cush. 
(Mass.)  281. 

«  Com.  V.  McLaughlin,  12  Cush.  (Mass.)  615 ;  Hex  v.  Curvan,  1 
Moody,  132;  Com.  v.  Carey,  12  Cush.  (Mass.)  246;  Griffin  v.  Coleman, 

4  Hurl.  &  N.  263;  Rex  t.  Ford*  Russ.  &  It  329;  Bowditch  v.  Balchln,. 

5  ExclL  37& 
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amounting  to  a  breach  of  the  peace ;  ■  nor,  according  to  the 
overwhelming  weight  of  authority,  can  he  arrest  for  a  breach 
of  the  peace  after  it  is  over,  unless  it  was  committed  in  his 
presence  or  view,  and  even  then  the  arrest  must  be  made 
within  a  reasonable  time  after  the  commission  of  the  of- 
fense.* It  is  other w'ise  by  statute  in  many  states.''  In  most, 
if  not  all,  the  states  there  are  statutes  and  city  ordinances, 
which  are^learly  valid,  authorizing  officers  to  arrest  for  cer- 
tain misdemeanors  without  a  warrant,  when  committed  in 
their  presence.*    An  officer  may  and  should,  without  a  war- 

»  Com.  V.  Carey,  12  Cush.  (Mass.)  246 ;  Bright  v.  Fatten,  5  Mackey 
(D.  C.)  534;  ConA  v.  McLaughlin,  12  Cush.  (Mass.)  615;  People  v. 
McLean,  68  Mich.  480,  36  N.  W.  231;  Drennan  v.  People,  10  Mich. 
169 ;  Qulnn  v.  Helsel,  40  Mich.  576 ;  In  re  Way,  41  Mich.  290,  1  N. 
W.  1021;  Scott  V.  Eldridge,  154  Mass.  25,  27  N.  E.  677,  12  L.  R.  A. 
379 ;  Danovan  v.  Jones,  36  K  H.  246 ;  Com.  v.  Wright,  158  Mass.  149, 
33  N.  E.  82,  19  L.  R.  A.  206,  35  Am.  St  Rep.  475 ;  Hopkins  v.  Crowe, 
7  Car.  &  P.  373;  Rex  v.  Bright,  4  Car.  &  P.  387 ;  Butolph  v.  Blust,  5 
Lans.  (N.  Y.)  84;  State  v.  Grant,  76  Mo.  236;  Coupey  v.  Henley,  2 
Esp.  540;  Reg.  v.  Walker,  1  Deans.  Crown  Cas.  358;  Stocken  v. 
Carter,  4  Car.  &  P.  477;/  Shanley  v.  Wells,  71  111.  78;  Cahin  v.  Peo- 
ple, 106  111.  621.  But  see  Roberts  v.  State,  14  Mo.  138,  55  Am.  Dec. 
97;  State  v.  Roberts,  15  Mo.  28;  State  v.  Brown,  5  Har.  (DeL)  505; 
Hatton  V.  Treeby,  [1807]   2  Q.  B.  452. 

•  See  the  cases  heretofore  cited,  and  see,  more  particularly,  Taylor 
V.  Strong,  3  Wend.  (N.  Y.)  384 ;  State  v.  Lewis,  50  Ohio  St  179,  33 
N.  E.  405,  19  L.  R.  A.  449 ;  Qulnn  v.  Helsel,  40  Mich.  576 ;  People 
V.  Haley,  48  Mich.  495,  12  N.  W.  671;  Webb  v.  State.  51  N.  J.  Law, 
189,  17  Ati.  113;  Reg.  v.  Walker,  6  Cox,  Cr.  Cas.  371;  Reg.  v.  Mara- 
den,  11  Cox,  Cr.  Cas.  90;  Cook  v.  Nethercote,  6  Car.  &  P.  741;  Ster- 
nack  V.  Brooks,  7  Daly  (N..Y.)  142.  But  see  the  dicta  in  Spalding  v. 
Preston,  21  Vt  9,  50  Am.  Dec.  68;  Reg.  v.  Light,  Dears.  &  B.  332; 
State  Y.  Sims,  16  S.  C.  486. 

7  The  statutes  of  many  of  the  states  allow  an  officer  to  arrest 
without  a  warrant  for  any  public  offense  comnfltted  in  his  presence, 
and  this  includes  misdemeanors.  Dllger  v.  Com.,  88  Ey.  550,  11  S. 
W.  651.  And  in  some  states  there  are  smtutes  allowing  arrests 
without  a  warrant  for  certain  misdemeanors,  on  information  received 
from  others.  Jacobs  v.  State,  28  Tex.  App.  79,  12  S.  W.  408;  Ex 
parte  Sherwood,  29  Tex.  App.  334,  15  S.  W.  812  (carrying  weapons). 

•  Thomas  v.  Incorporated  Village  of  Ashland,  12  Ohio  St  127; 
White  V.  Kent,  11  Ohio  St.  550 ;  Roberts  v.  State,  14  Mo.  138,  56  Am. 
Dea  97;  Mitchell  v.  Lemon,  34  Md.  176;  Roddy  v.  Flnnegan,  43  Md. 
490;  Danovan  v.  Jones,  36  N.  H.  246;  Biyan  v.  Bates,  15  111.  87; 
Main  v.  McCarty,  15  la  441 ;  Smith  y.  Don^ly,  66  111.  464. 
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rant,  interpose  to  prevent  a  breach  of  the  peace,  and  to  ac- 
complish this  object  he  may  arrest  the  person  menacing,  and 
detain  him  in  custody  until  the  chance  of  the  threat  being 
executed  is  over.*  It  is  true  that  an  officer  must  always 
interfere  to  prevent  an  attempted  felony,  and,  if  necessary 
to  prevent  the  felony,  he  may  arrest  the  offender  and  take 
him  before  a  magistrate,  though  an  attempt  to  commit  a 
felony  is  only  a  misdemeanor.  It  will  no  doubt  be  found, 
however,  that  in  every  such  case  the  attempt  will  amount 
to  a  breach  of  the  peace.  It  is  also  true  that  if  a  person  ob- 
structs an  officer  in  his  lawful  attempt  to  arrest  with  or 
without  a  warrant,  either  by  using  force  himself,  or  by  en- 
couraging the  person  sought  to  be  arrested  to  resist,  the 
officer  may  arrest  him  without  a  warrant.^*'  It  will  be  no- 
ticed, however,  that,  though  the  resistance  is  a  misdemeanor 
only,  it  is  a  breach  of  the  peace.  The  rule  .does  not  apply 
where  the  attempt  to  arrest  is  unlawful,  for  resistance  is 
then  justifiable. 

Where  a  prisoner,  either  before  or  after  he  has  been  con- 
victed, escapes  from  lawful  custody,  even  with  the  consent 
of  the  officer  having  him  in  charge,  he  may  be  pursued  and 
rearrested  without  a  warrant. ^^ 

Arrest  by  Private  Person  without  a  Warrant 

The  right  of  a  private  person  to  arrest  without  a  warrant 
is  almost,  but  not  quite,  the  same  as  that  of  an  officer. 

A  judge  or  justice  of  the  peace  may  cause  to  he  appre- 
hended, without  issuing  a  warrant,  any  person  committing 
a  fejony  or  breach  of  the  peace  in  his  presence.  He  iViay 
cause  the  arrest  to  be  made  by  a  private  person  as  well  as 
by  an  officer.** 

It  is  also  well  settled  at  common  law  that  any  private 
person  who  is  present  when  a  felony  is  committed,  not  only 

•  Crosland  v.*  Shaw  (Pa.)  12  Atl.  849;  State  Y.  Carpenter,  54  Vt 
551 ;  Hayes  v.  Mitchell,  80  Ala.  183. 

10  Cdyles  v.  Hurtln,  10  Johns.  (N.  Y.)  85;  Levy  v.  Edwards,  1  Car. 
&  P.  40 ;  White  v.  Edmunds,  Peake,  89. 

Ill  Chit  Cr.  Law,  61;  Com.  v.  McGahey,  11  Gray  (Mass.)  194; 
Ex  parte  Sherwood,  29  Tex.  App.  334, 15  S.  W.  812 ;  Simpson  v.  State, 
56  Ark.  8,  19  S.  W.  99. 

i«  2  Hawk.  P.  C.  c.  13,  {  14. 
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may,  but  must,  arrest  the  offender,  though  he  has  no  war- 
rant.*'  By  the  great  weight  of  authority,  also,  where  a 
felony  has  in  fact  been  committed,  a  private  person  may 
arrest  on  reasonable  suspicion  that  it  was  committed  by  the 
person  arrested,  though  his  suspicion  may  be  unfounded  in 
fact.^*  In  such  a  case  his  position  is  different  from  that  of 
an  officer,  in  that  he  will  be  liable  for  assault  and  battery  or 
false  imprisonment,  and  the  other  consequences  of  an  illegal 
arrest  or  attempt  to  arrest  will  also  follow,  unless  it  is 
shown,  not  only  that  there  was  probable  cause  for  his  sus- 
picion, but  also  that  a  felony  had  actually  been  committed 
by  some  one.  Proof  of  probable  cause  to  believe,  and  belief 
in  good  faith,  that  a  felony  had  been  committed,  will  not 
-excuse  him  as  it  would  an  officer.^*  Some  of  the  courts  have 
said  that  an  arrest  by  a  private  person  without  a  warrant 
cannot  be  justified  by  proving  the  actual  commission  of  the 
crime  by  some  one,  and  suspicion  on  probable  cause  of  the 
person  arrested;    that  actual  guilt  of  the  person  arrested 

i>  4  Bl.  <:k>mnl.  29^;  Long  y.  State,  12  6a.  298;  Holley  v.  Mix,  3 
Wend.  (N.  Y.)  350,  20  AnL  Dec  702 ;  Phillips  v.  TniU,  11  Johns.  (N. 
Y.)  486 ;  Ruloff  v.  People,  45  N.  Y.  213 ;  Rex  v.  Hunt,  1  Moody,  93 ; 
Keenan  v.  State,  8  Wik  132;  Welmer  v.  Bunbury,  30  Mich.  211; 
Davis  V.  Russen,  5  Bing.  364 ;  Kindred  v.  Stitt,  51  111.  407. 

1*  2  Hale,  P.  C.  78;  Ashley's  Case,  12  CJoke,  90;  Wakely  v.  Hart, 
'6  Bin.  (Pa.)  316;  Brooks  v.  Com.,  61  Pa.  352,  100  Am.  Dec.  645;  Ken- 
nedy V.  State,  107  Ind.  144,  6  N.  E.  305,  57  Am.  Rep.  99;  U.  S.  v. 
Boyd  (C.  O.)  45  Fed.  851 ;  Long  v.  State,  12  Ga.  293 ;  Holley  v.  Mix, 
S  Wend.  (N.  Y.)  350,  20  Am.  Dec.  702;  Com.  v.  Deacon.  8  Serg.  &  R. 
(Pa.)  47;  Ciary  v.  State,  76  Ala.  78;  Brockway  v.  Crawford,  48  N.  C. 
433,  67  Ant  Dea  250;  State  v.  Roane,  13  N.  O.  58;  Smith  v.  Donelly, 
-66  III.  464;  Wrexford  t.  Smith,  2  Root  (Conn.)  171 ;  Carr  t.  State,  43 
Ark.  90;  Reuck  v.  McGregor,  32  N.  J.  Law,  70;  WUson  v.  State,  11 
Lea  (Tenn.)  310. 

i»  Holley  V.  Mix,  3  Wend.  (N.  Y.)  350,  20  Am.  Dec.  702;  Burns  v. 
Erben,  40  N.  Y.  463;  Wakely  v.  Hart,  6  Bin.  (Pa.)  316;  Com.  v. 
Carey,  12  Cush.  (Mass.)  246 ;  Beckwith  v.  Philby,  6  Barn.  A  C.  638 ;  , 
People  V,  Adler,  3  Parker,  Cr.  R.  (N.  Y.)  249;  Com.  v.  Deacon,  8 
Serg.  &  R.  (Pa.)  49;  Brooks  v.  Com.,  61  Pa.  352,  100  Am.  Dec.  645; 
Teagarden  v.  Graham,  31  Ind.  422 ;  Brockway  v.  Crawford,  48  N.  C. 
433,  67  Am.  Dec.  250;  Carr  v.  State,  43  Ark.  99;  Reuck  v.  J^cGregor, 
32  N.  J.  Law,  70;  Doughty  v.  State,  33  Tex.  1;  Flndlay  v.  Pruitt,  9 
Port  (Ala.)  195;  Salisbury  v.  Oomf.,  79  Ky.  425;  Allen  v.  Wright,  8 
Car.  &  P.  622. 
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must  be  shown;  ^*  and  in  Texas  it  has  been  held  that  the 
offense  must  have  been  committed  in  the  presence  of  the 
person  making  the  arrest ;  ^^  but  these  cases  are  contrary  to 
the  overwhelming  weight  of  authority.  In  no  case  is  mere 
conjecture,  ox  suspicion  without  probable  cause,  sufficient 
to  justify  the  arrest.^" 

As  a  rule,  a  private  person  cannot  arrest  without  a  war- 
rant for  a  misdemeanor,  even  when  it  is  committed  in  his 
presence,**  though  it  is  otherwise  by  statute  in  some  juris- 
dictions,'**" and,  as  in  the  case  of  arrests  by  an  officer,  there 
are  some  exceptions  at  common  law.  He  cannot  arrest  for 
a  breach  of  the  peace  after  it  is  over,**  but  by  the  weight  of 
authority  he  may  not  only  interpose  to  stop  a  breach  of  the 
peace,  but  may,  during  its  continuance,  or  where  there  is 
reasonable  ground  for  apprehending  its  renewal,  arrest  the 
offender  and  take  him  before  a  magistrate,  or  turn  him  over 

i«Ilohan  V.  Sawln,  6  Cucdti.  (Mass.)  285;  Com.  v.  Carey, '12  OuBli. 
<Masa)  251 ;  Kindi^  v.  Stitt,  51  111.  407 ;  Morley  v.  Chase,  143  Mass. 
396,  9  N.  E.  767.  No  authorities,  however,  are  cited  in  these  cases 
in  support  of  the  proposition. 

IT  Alford  V.  State,  8  Tex.  Apj^  545  (citing  no  authority,  however). 

1*  Davis  V.  RusseU,'  5  Bing.  364.  We  have  already  coUected  the 
cases  on  this  point  in  treating  of  arrests  by  an  officer  without  a  war- 
rant. Many  of  the  cases  there  cited  are  cases  of  arrest  by  a  private 
person.  The  liability  of  an  officer  and  a  private  person  Is  the  same 
in  this  respect ;  so  it  is  only  necessary  to  refer  to  what  we  have  al- 
ready said  on  the  subject  Ante,  p.  49.  In  People  v.  Lillard,  18 
Cal.  App.  343,  123  Paa  221,  it  was  held  that  when  accused,  a  private 
person,  saw  deceased  running  at  night,  and  heard  i>ersons  crying  ouit, 
"'Stop  him !"  "Catch  him !"  "He  did  it !"  **He  is  the  robber !''  and, 
deceased  being  ordered  by  defendant  four  times  to  stop,  he  refased  to 
do  so,  defendant  had  reasonable  cause  to  believe  the  deceased  had 
committed  a  felony,  and  if,  in  fact,  he  had,  defendant  was  Justified  in 
killing  him,  if  necessary  to  effect  his  arrest 

!•  Fox  V.  Gaunt,  3  Barn.  &  Adol.  798;  Price  v.  Seeley,  10  Clark  & 
F.  28;  Phillips  V.  Trull,  11  Johns.  (N.  Y.)  487;  Handoock  v.  Baker, 
2  Bos.  &  P.  262;  Butler  v.  Turley,  2  Car.  &  P.  585;  Coward  v.  Bad- 
deley,  4  Hurl.  &  N.  478;  Wooding  v.  Oxley,  9  Car.  &  P.  1. 

20  In  soniee  states  it  is  provided  that  a  private  person  may  arrest 
for  any  crime  committed  in  his  presence.  People  v.  Morehouse,  53 
Hun,  638,  6  N.  Y.  Snppw  763. 

21  Price  V.  Seeley,  10  Clark  &  F.  28;  PhiUips  v.  Trull,  11  Johns. 
(N.  Y.)  487. 
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to  an  officer."*  A  private  person  not  only  may,  but  must, 
interpose  to  prevent  the  attempted  commission  of  a  felony, 
or  infliction  of  a  deadly  injury,  and,  if  necessary  to  prevent 
it,  may  arrest  the  offender,  though  the  attempt  is  only  a 
misdemeanor.*'  As  already  stated,  however,  such  an  at- 
tempt must  necessarily,  in  most,  if  not  in  all,  cases,  amount 
to  a  breach  of  the  peace,  so  that  the  arrest  may  be  justified 
on  that  ground.** 

A  private  person  may  also  recapture  a  prisoner  charged 
with  a  felony,  who  has  broken  jail,  or  otherwise  escaped 
from  lawful  custody,  before  or  after  conviction,  though  the 
prison  breach  or  escape  is  only  a  misdemeanor.*'' 

There  are  circumstances,  as  we  shall  now  see,  under  which 
a  private  person  may  be  called  upon  by  an  officer  to  assist 
him  in  making  an  arrest. 


SAME— ASSISTING  OFFICER 

13.  An  officer  authorized  to  make  arrests  may  call  upon  pri- 
vate persons  to  assist  him,  and  they  are  bound  to 
do  so,  provided  they  act  in  his  actual  or  construc- 
tive presence. 

If  there  is  just  cause,  any  justice  of  the  peace  or  sheriff 
may  take  of  the  county  any  number  of  persons  he  thinks 
proper  to  pursue,  arrest,  and  imprison  felons  or  breakers  of 
the  peace.  This  is  called  "raising  the  posse  comitatus." 
Persons  who  refuse  to  aid  are  guilty  of  a  misdemeanor. 
This  applies  not  only  where  the  sheriff  is  acting  under  a 
warrant,  but  also  where  he  is  acting  without  a  warrant  as 
a  conservator  of  the  peace.**    Not  only  may  the  sheriflF  or  a 


«2  Price  V.  Seeley,  10  Clark  &  F.  28;  Timothy  v.  Simpson,  1  Cromp., 
M.  &  R.  757;   Derecourt  v.  Corbi^ley,  5  El.  &  Bl.  18& 

2  3  Handcock  v.  Baker,  2  Bos.  &  P.  260 ;  Rex  v.  Hunt,  1  Moody,  93 ; 
Reuck  V.  McGregor,  32  N.  J.  Law,  70;  Dill  v.  State,  25  Ala.  15; 
Ruloff  V.  People,  45  N.  Y.  213 ;  Long  v.  State,  12  Ga.  293 ;  Com.  v. 
Deacon,  8  Serg.  &  R.  (Pa.)  47 ;  Keenan  v.  State,  8  Wis.  132. 

2*  Ante,  p.  51. 

25  State  V.  Holmes,  48  N.  H.  377. 

2i  Dalton,  c.  171;  4  Bl.  Comtii.  293. 
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justice  of  the  peace  thus  raise  the  posse  comitatus,  but  any 
other  peace  officer,  authorized  to  make  arrests  or  to  sup- 
press breaches  of  the  peace,  may  call  upon  private  persons 
to  assist  him  in  the  execution  of  his  duty,  whether  he  is 
acting  under  a  warrant,  or,  in  a  proper  case,  without  a  war- 
rant, and  any  person  who  without  good  excuse  refuses  to 
aid  is  guilty  of  a  misdemeanor.*'  If  the  command  is  made 
by  a  proper  officer,  and  the  case  is  one  in  which  he  apparent- 
ly has  authority,  the  persons  assisting  him  will  be  protected 
against  any  liability  for  their  assistance,  though  in  fact  the 
officer  may  not  have  authority,  oi^,  though  having  authority, 
he  may  so  fail  to  comply  with  the  law  as  to  become  liable 
himself.**  To  justify  private  persons,  however,  in  acting  at 
the  command  of  an  officer  in  cases  in  which  they  would 
have  no  right  to  act  of  their  own  accord,  they  must  act  in 
the  actual  or  constructive  presence  of  the  officer.**    As  we 

27  2  Hawk.  P.  O.  c.  13,  f  7 ;  Ck>m.  v.  Field,  13  Mass.  321 ;  CJoyles 
V.  Hurtln,  10  Johns.  (N.  Y.)  85;    Blatch  v.  Archer,  Cowp,  63;    Mc- 

.Mahan  v.  Green,  34  Vt  69,  SO  Am.  Dec.  605 ;  MitcheU  y.  State,  12 
Ark.  50,  54  Am.  Dec.  253;  State  v.  James,  80  N.  C.  370;  State  v. 
Shaw,  25  N.  O.  20. 

28  Dehm  v.  Hinman,  56  Conn.  320, 15  Atl.  741, 1  L.  R.  A.  374 ;  Reed 
T.  Rice,  2  J,  J.  Marsh.  (Ky.)  44,  19  Am.  Dec.  122 ;  Watson  v.  State, 
83  Ala.  60,  3  South.  .441 ;  Firestone  v.  Rice,  71  Mich.  377,  38  N.  W. 
885,  15  Am.  St  Rep.  266.  "When  the  defendant  was  called  upon  by 
the  sheriff  in  this  case  to  assist  hintf  in  arresting  the  plaintiff,  he  was 
not  at  liberty  to  refuse.  Nor  oould  he  demand  of  the  sheriff  an  in- 
spection of  the  warrant  under  which  he  was  acting,  in  order  to  see 
by  what  authority  he  was  proceeding,  and  whether  In  his  Judgment 
it  would  be  safe  to  assist  him.  ♦  ♦  ♦  The  nature  of  the  case  re- 
quires that  there  should  be  no  delay  in  rendering  the  requisite  as- 
sistance. No  nice  inquiries  into  the  written  authority  of  the  sheriff 
to  do  what  he  is  doing.  It  is  sufficient  that  the  officer  asks  for  aid  In 
a  matter  in  which  he  has  by  law  a  right  to  ask  for  aid,  and  that 
hS  is  a  known  public  officer.  The  person  who  Is  thus  called  on  is 
protected  by  the  call  from  being  sued  for  rendering  the  requisite 
assistance.  If  the  officer  has  no  warrant,  or  authority  that  will 
justify  him,  he  may  be  liable  as  a  trespasser;  but  the  person  who 
is  called  upon  for  aid,  having  no  means  of  knowing  what  the  warrant 
is  by  which  the  officer  acts,  and  who  relies  upon  the  official  character 
and  call  of  the  sheriff  as  his  security  for  doing  what  is  required,  is 
clearly  entitled  to  protection  against  suits  by  the  person  arrested." 
Aldis,  J.,  In  McMahan  v.  Green,  supra. 

«•  Coyles  V.  Hurtln,  supra ;  Mitchell  v.  State,  supra ;  State  v.  Shaw, 
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have  seen,  the  verbal  command  of  a  judge  or  justice  of  the 
peace  to  arrest  for  a  felony  or  breach  of  the  peace  commit- 
ted in  his  presence  must  be  obeyed. 

A  private  person  cannot  refuse  to  assist  an  officer  when 
called  on  on  the  ground  that  such  assistance  involves  person- 
al danger;  nor  can  he  constitute  himself  the  judge  of  the 
necessity  for  obedience.*®  But  a  private  person,  it  has  been 
held,  is  not  liable  to  indictment  for  refusing  to  aid  an  officer 
when  summoned  to  do  so,  if  such  aid  would  be  futile  as  well 
as  dangerous.'^ 

SAME— ARREST  UPON  HUE  AND  CRY 

14.  Arrest  upon  hue  and  cry  is  an  old  common-law  process 
of  pursuing  with  horn  and  with  voice  all  felons 
and  such  as  have  dangerously  wounded,  others. 

The  hue  and  cry  could  be  raised  by  officers  or  by  private 
persons  or  by  both.    The  officer  and  his  assistants  have  the 

supra ;  People  v.  Moore,  2  Doug.  (Mich.)  1 ;  Coirf.  v.  Field,  13  Mass. 
321;  Rex  v.  Patience,  7  Oar.  &  P.  775.  The  oflScer  need  not  be  ac- 
tually present.  He  may,  for  Instance,  leave  persons  whom  he  has 
called  upon  to  assist,  and  go  after  help,  and  they  mu6t  act  in  his  aid 
during  his  temporary  absence.  "The  sheriff,''  it  was  said  in  such  a 
case,  "is  quodam  modo  present  by  his  authority,  if  he  be  actually  en- 
gaged in  efforts  to  arrest,  dum  fervet  opus,  and  has  commsanded  and 
is  continuing  to  command  and  procure  assistance.  When  he  is  call- 
ing on  the  power  of  the  county,  or  a  requisite  portion  of  it,  to  enable 
him  to  overcome  resistance,  it  would  be  impossible  that  he  should  be 
actually  present  in  every  place  where  power  might  be  wanting.  The 
law  is  not  so  unreasonable  as  to  require  the  officer  to  be  an  eye 
or  ear  witness  of  what  passes,  and  to  render  all  his  authority  null 
and  void  except  when  he  is  so  "present.  ♦  ♦  ♦  The  question  in 
these  cases  does  not  turn  upon  the  fact  of  distance,  so  long  as  the 
sheriff  is  within  his  county,  and  is  bona  fide  and  strictly  engaged  in 
the  business  of  the  arrest."  Coyles  v.  Hurtin,  supra.  It  has  lately 
been  held  in  Michigan,  however,  that  a  sheriff,  having  a  warrant  in 
a  case  in  which  a  warrant  is  necessary,  cannot  send  his  deputy  to 
one  place  to  make  the  arrest  without  the  warrant,  while  he  goee 
to  another  place  for  the  same  purpose  with  the  warrant.  People  v.* 
McLean,  68  Mich.  480,  36  N.  W.  23L 

so  Dougherty  v.  State,  106  Ala.  63,  17  South.  393. 

SI  Dougherty  v.  State,  supra. 
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same  powers,  protection,  and  indemnity  as  if  acting  under 
a  warrant.  If  a  warrant  has  been  obtained,  and  the  felon 
has  fled  into  another  county,  he  may  be  followed  by  hue 
and  cry  without  having  the  warrant  backed  or  signed  by  a 
justice  of  the  latter  'County.  Private  persons  who  join  in 
the  hue  and  cry  are  justified,  even  though  it  may  turn  out 
that  no  felony  has  in  fact  been  committed.  If,  however,  a 
private  person  wantonly  and  maliciously,  and  without  cause, 
raises  the  hue  and  cry,  he  commits  a  breach  of  the  peace, 
and  is  guilty  of  a  misdemeanor.'* 


SAME— TIME  OF  ARREST 

« 

15.  In  the  absence  of  statutory  provision  to  the  contrary, 
an  arrest  may  be  made  at  any  time. 

An  arrest  at  common  law  may  be  made  on  Sunday.'*  By 
statute,  in  some  jurisdictions,  the  right  io  execute  a  war- 
rant on  Sunday  is  limited  in  terms  to  cases  of  treason,  fel- 
ony, and  breach  of  peace,  but  the  term  "breach  of  peace"  is 
held  to  include  all  indictable  offenses.**  In  other  jurisdic- 
tions, it  is  provided  by  statute  that  an  arrest  cannot  be  made 
on  Sunday  for  a  misdemeanor,  unless  upon  direction  of  the 
magistrate  indorsed  upon  the  warrant. 

An  arrest  at  common  law  may  be  made  at  any  time  of  the 
day  or  night,**  but  by  statute,  in  some  jurisdictions,  the 
right  to  arrest  at  night  is  very  much  restricted.  - 

32  4  BL  Connn.  293;  2  Hale,  P.  O.  98;  Jackson's  Case,  1  East,  P.  C. 
298 ;  Oalvin  v.  State,  6  Cold.  (Tenn.)  283 ;  Brooks  v.  Com.,  61  Pa.  352, 
100  Am.  Dec.  645. 

«8  State  V.  Smith,  1  N.  H.  346 ;  Pearce  v.  Atwood,  13  Mass.  324, 
347 ;  Main  v.  McCarty,  15  lU.  441 ;  BawUns  v.  EUls,  16  Mees.  &  W. 
172. 

«*Bawlins  v.  Ellis,  supra;  Watts  v.  Com.,  6  Bush  (Ky.)  309; 
Keith  V.  Tuttle,  28  Me.  326. 

»B  State  V.  Smith,  supra;  Wright  v.  Keith,  24  Me.  158;  State  v. 
Brennan's  Liquors,  25  Conn,  278. 
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SAME— NOTICE  OF  PURPOSE  AND  AUTHORITY 

16.  An  officer,  commonly  known  as  such,  and  acting  within* 
his  own  precinct,  need  not  show  his  warrant,  but 
he  must,  if  requested,  tell  its  substance.  A  private 
person  or  an  officer  not  commonly  known,  or  who 
is  acting  outside  his  precinct,  must  show  his  war- 
rant if  requested.  An  officer  or  private  person  ar- 
resting; without  a  warrant  must  give  notice  of  his 
authority  and  purpose,  unless  they  are  known  or 
are  obvious. 
EXCEPTION— If  the  arrest  is  resisted,  it  may  be  effect- 
ed before  notice  of  authority. 

An  arrest,  to  be  legal,  must  not  only  be  authorized,  but 
must  be  made  in  a  proper  manner.  If  made  in  an  improper 
manner,  the  person  making  it  is  just  as  liable  for  the  in- 
jury as  if  he  had  proceeded  without  any  authority  at  all. 
When  a  warrant  is  necessary  for  a  legal  arrest,  the  person  ^ 
making  the  arrest  must  have  the  warrant  with  him  when 
making  the  arrest.'"  An  officer,  if  he  is  commonly  known 
to  be  an  officer,  and  is  acting  within  his  own  precinct,  need 
not  show  his  warrant,  though  requested  to  do  so;  but  he 
must,  if  requested,  tell  the  substance  of  it.*^  But  all  private 
persons  to  whom  a  warrant  is  directed,  and  officers  who  are 
not  commonly  known,  or  who  are  acting  out  of  their  own 
precincts,  must  show  their  warrant  if  requested.'*  So,  also, 
an  officer  acting  without  a  warrant  should,  unless  the  party 

se  People  v.  McLean,  68  Mich.  480,  36  N.  W.  231;  Smdth  v.  Clark, 
53  N.  J.  Law,  197,  21  AtL  49L 

87  2  Hawk.  P.  C.  c.  13,  I  28;  Com,  v.  Cooley,  6  Gray  (Mass.)  350; 
Arnold  V.  Steeves,  10  Wend.  (N.  Y.)  514 ;  Bellows  v.  Shannon,  2  Hill 
(N.  Y.)  92;  Oodd  v.  Cabe,  1  Exch.  Dlv.  352;  Hall  v.  Roche.  8  Term  R. 
188;  ShovUn  v.  Com.,  106  Pa,  369;  State  v.  Curtis,  2  N.  C.  471; 
State  V.  Caldwell,  2  Tyler  (Vt.)  214 ;  State  v.  Phinney,  42  Me.  384. 
Code  Cr.  Proc.  N.  Y.  |  173,  provides  that  an  officer  must  show  his 
warrant,  if  required. 

« 8  2  Hawk.  P.  C.  c.  13,  §  28 ;  State  v.  Curtis,  2  N.  C.  471  (  Frost 
V.  Thomas,  24  Wend.  (N.  Y.)  418 ;  Arnold  7.  Steeves,  10  Wend.  (N.  Y.) 
514 ;  People  v.  Nash,  1  Idaho,  206 ;   State  v.  Kirby,  24  N.  O.  20L 
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is  previously  acquainted  with  the  fact,  or  can  plainly  see  it, 
notify  him  that  he  is  an  officer,  or  that  he  arrests  in  the 
name  of  the  state,  and  for  what  offense,**  but  he  need  not  do 
so  if  his  character  and  the  reason  of  the  arrest  are  known 
,  to  the  accused,  or  are  obvious.*®  It  is  established  by  the 
weight  of  autho;-ity,  however,  that  an  officer,  whether  act- 
ing with  or  without  a  warrant,  need  not  state  his  character 
or  authority  before  making  the  arrest,  where  the  arrest  is 
resistedj^as  this  might  defeat  the  arrest.  It  is  enough  if  he 
does  so  on  request,  after  the  arrest  has  been  made.*^  A 
private  person,  in  making  an  arrest  without  a  warrant,  must 
make  known  his  purpose,**  but,  as  is  the  case  with  an  offi- 
cer, he  need  not  do  so  in  express  words,  where  the  circum- 
stances render  his  purpose  obvious.** 

The  person  acting  under  a  warrant  is  not  required  to  al- 
low a  person  he  is  about  to  arrest  to  have  physical  posses- 
sion of  the  warrant ;  and  if  he  should  do  so,  and  the  return 
of  the  warrant  is  refused,  force  may  be  used  to  recover  pos- 
session of  it.** 

8»  Yates  V.  People,  32  N.  Y.  509;  Wolf  v.  Stete,  19  Ohio  St.  248. 

40  Wolf  V.  State,  supra;  Com.  V.  Tobin,  108  Ma^s.  426,  11  Am.  Rep. 
*  875;  Roberts  v.  State,  14  Mo.  144,  55  Am,  Dec,  97;  Lewis  v.  State, 
3  Head  (Tenn.)  127;  People  v.  Pool,  27  Cal.  573. 

*i  Com.  V.  Cooley,  6  Gray  (Mass.)  350;  Stat^  v.  Townsend,  5  Hair. 
(Del.)  487;  Rex  v;  Woolmer,  1  Moody,  334;  Com.  v.  Field,  13  Mass. 
321;  Drennan  v.  People,  10  Mlob.  169;  Kernan  v.  State,  11  Ind.  471; 
Boyd  V.  State,  17  Ga.  194;  Shovlin  v.  CJom.,  106  Pa,  369.  But  see 
State  V.  Garrett,  60  N.  C.  144,  84  Am.  Dec.  359. 

42  Fost  Crown  I^aw,  311;  Rex  v.  Howarth,  1  Moody,  207;  Long 
V.  State,  12  Ga.  293 ;  State  v.  Bryant,  65  N.  C.  327 ;  Brooks  v.  Com., 
61  Pa.  352,  100  Am.  Dec.  645. 

*8  state  V.  Mowry,  37  Kan.  369,  15  Pac.  282;  Rex  v.  Howarth,  1 
Moody,  207.  And  see  Wolf  v.  State,  19  Ohio  St  248.  The  omission 
of  the  person  m%iklng  the  arrest  to  declare  his  authority  when  such 
declaration  is  required  by  law  has  the  effect  of  withdrawing  from 
such  person  the  protection  the  law  throws  around  its  ofiScers  when 
In  the  legal  discharge  of  their  duty.  It  does  not  justify  the  person 
arrested  In  killing  him,  though  It  joay  reduce  such  killing  to  man- 
slaughter.   State  V.  Phlnney,  42  Me.  384. 

**  Rex  V.  Milton,  Moody  &  M.  107, 
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SAME— USE  OF  FORCE 

17.  All  necessary  force,  even  to  the  taking  of  life,  may  be 
used  to  effect  an  arrest  or  prevent  an  escape  in 
cases  of  felony,  and  all  necessary  forces  short  of 
taking  life,  may  be  used,  in  cases  of  misdemeanor.^ 
In  no  case  can  unnecessary  force  be  used. 

Neither  an  officer  nor  a  private  person,  in  making  an  ar- 
rest, can  use  unnecessary  violence;  if  he  does  so,  he  will 
be  liable  both  civilly  and  criminally  for  assault  and  battery, 
or  criminally  for  murder  or  manslaughter  if  homicide  re- 
sults.** He  may  in  any  case  use  all  necessary  force,  short 
of  taking  life,  both  to  effect  the  arrest  and  to  retain  the  cus- 
tody of  his  prisoner.**  It  has  been  held,  for  instance,  that 
an  officer  may  strike  a  man  who  is  fighting,  if  the  blow  is 
necessary  to  stop  the  fight,  and  if  he  acts  in  good  faith.*^ 
So,  also,  if  necessary,  an  officer  may  tie  or  handcuff  an  un- 
ruly prisoner,  but  he  cannot  use  handcuffs  unnecessarily.** 
If  a  legal  attempt  to  arrest  is  forcibly  resisted,  the  officer 
may  oppose  force  to  force,  to  overcome  the  resistance,  even 
though  the  death  of  the  person  resisting  may  be  the  conse- 
quence, provided  there  is  reasonable  necessity  for  the  kill- 

*B  State  V.  Pugh,  KXL  N.  C.  737,  7  S.  E.  757,  9  Am.  St.  Rep.  44; 
State  V.  Sigman,  106  N.  O.  728,  11  S.  E.  520 ;  Wright  v.  Keith,  24  Me. 
158 ;  Murdock  v.  Ripley,  35  Me.  472 ;  Burns  v.  State,  80  Ga.  544,  7 
S.  E.  88;  Skidmore  v.  State,  43  Tex.  93;  State  v.  Mahon,  3  Har. 
(Del.)  568 ;  Flndlay  v.  Pniitt,  9  Port  (Ala.)  195 ;  Clark,  Or.  Law,  211. 

*«  State  V.  Pugh,  supra;  State  v.  McNinch,  90  N.  O.  695;  State  v. 
Fuller,  96  Mo.  165,  9  S.  W.  583 ;  State  v.  Mahon,  a  Har.  (Del.)  568 ; 
Ramsey  v.  State,  92  Ga.  53,  17  S.  E.  613 ;  Beaverta  v.  Stete,  4  Tex. 
App.  175;  Clark,  Cr.  Law,  211. 

*T  State  V.  Pugh,  supra. 

* 8  Wright  V.  Court,  4  Bam.  &  C.  596;  State  v.  Signftin,  supra; 
State  V.  Stalcup,  24  N.  C.  50 ;  Dehm  v.  Hinman,  56  Conn.  320,  15  Atl. 
741,  1  L.  R,  A.  374 ;  Leigh  v.  Cole,  6  Cox,  Or.  Cas.  331.  And,  if  hand- 
cuffs are  used  In  the  bona  fide  belief  that  they  are  necessary,  the 
officer  will  not  be  liable,  though  it  afterwards  appears  that  they  were 
unnecessary.  Firestone  y.  Rice,  71  Mich.  377,  38  N.  W.  885,  15  Amu 
St  Rep.  266. 
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ing.**  It  has  been  held  that  this  applies  to  misdemeanors 
as  well  as  felonies,  and  to  civil  as  well  as  criminal  cases/® 
After  an  arrest  has  once  been  made,  and  the  offender  is  in 
custody,  the  officer  having  him  in  charge  may  kill  him  to 
prevent  his  escape,  if  such  extreme  measures  are  necessary ,^ 
'  and  he  may,  under  like  circumstances,  kill  others  who  are 

*»  State  V.  Dierberger,  96  Mo.  666,  10  S.  W.  168,  9  Am.  St  Rep. 
380 ;  Clements  v.  State,  50  Ala.  117 ;  People  v.  LdUard,  18  Oal.  App. 
343.  123  Pac.  221 ;   Clark,  Cr.  Law,  134. 

BO  State  V.  Dierberger,  supra;  State  v.  Garrett,  60  N:  C.  1^,  84 
Am.  Dec.  359."  But  there  are  caaes  which  seem  to  be  contrary.  Dil- 
ger  V.  Com.,  88  Ky.  550,^11  S.  W.  651-  In  the  recent  case  of  Robert^ 
son  V.  Arizona,  188  Fed.  783,  110  O.  C.  A.  489,  an  officer  was  in- 
dicted for  murder  in  killing  deceased,  whomi  he  was  attempting  ta 
arrest  for  a  misdemeanor.  The  following  instruction  was  held  cor- 
rect: '*It  was  entirely  within  his  rights  (that  is  to  say,  within  the 
rights  of  the  plaintiff  in  error  as  an  officer)  to  use  force  to  overcome 
resistance.  You  must  observe  the  difference  between  resisting  arrest 
and  running  away.  Be  the  offense  ever,  so  trivial,  if  he  actually 
resists  arrest  and  fights  back  against  arrest,  the  offlicer  may  use  all 
force  necessary  and  summon  all  the  assistance  that  the  surrounding 
circumstances  offer  hint,  to  enable  him  to  overcome  that  resistance 
even  to  the  infliction  of  bodily  harm,  or,  If  necessary  in  extremity, 
the  infliction  of  death.  This  duty  of  the  officer  to  avoid  infliction  of 
injury  or  death  only  occurs  when  the  nftin  seeks  to  avoid  arrest,  but 
it  does  not  devolve  upon  him  to  avoid  the  infliction  of  injury  or  death 
if  it  be  necessary  to  overcome  resistance,  but  he  may  inflict  it  only 
if  it  is  necessary,  and  he  may  go  only  so  far  as  it  is  necessary  ta 
effect  arrest  or  overcome  resistance.  If  the  officer's  life  becomes  in 
jeopardy  during  the  course  of  the  attempt  to  overcome  resistance  In 
making  the  arrest,  he  has  the  right  as  anybody  else  to  protect  himself 
from  bodily  harm  or  death."  .•  Though  in  theory  the  distinction  be- 
tween killing  to  effect  the  arrest  and  killing  only  in  self-defense  may 
be  important,  the  result  In  an  actual  case  is  the  san^  The  typical 
case  is  where  the  officer  tries  to  arrest  an  offender  and  the  offender 
resists.  All  the  cases  agree  that  the  officer  need  not  abandon  the 
effort  to  complete  the  arrest  because  of  such  resistance;  indeed, 
they  all  agree  that  it  Is  his  duty  to  continue  this  effort  to  make  the 
arrest.  The  offender  then  continues  his  resistance;  the  officer  may 
use  force  sufficient  to  overcome  this  resistance;  this  is  met  with 
greater  force  by  the  offender.  Now  the  officer,  all  agree,  cannot  kill 
unless  it  is  either  apparently  necessary  to  effect  the  arrest  or  in 
self-defense.  But  it  will  never  be  ai^arently  necessary  to  kill  ta 
effect  the  arrest  until  the  officer's  life  is  In  apparent  danger,  for  until 
that  time  It  does  not  appear  but  that  a  little  more  force  than  is 
being  used  will  be  sufficient  to  effect  the  arrest  without  killing. 
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seeking  to  rescue  the  prisoner;  •*  but,  in  those  jurisdictions 
where  it  is  held  that  an  officer  cannot  kill  to  effect  an  arrest 
for  a  misdemeanor,  it  is  also  held  that  he  cannot  kill  to 
p^revent  the  escape  of  one  in  custody  for  a  misdemeanor,  as 
this  is  virtually  a  rearrest.'*  Iti  misdemeanor  cases,  where 
a  person  sought  to  be  arrested  does  not  assault  the  officer 
and  forcibly  resist  the  attempt  to  arrest,  but  flees,  the  officer 
cannot  kill  him  in  pursuit,  but  must  rather  suffer  him  to 
escape."*  It  is  otherwise  in  the  case  of  felonies.  A  fleeing 
felon,  may  be  killed  if  he  cannot  otherwise  be  taken.**  In 
all  cases  the  killing  must  be  apparently  necessary. '^'^  If  an 
officer's  life  is  threatened,  or  grievous  bodily  harm  is  immi- 
nent, he  may  kill  to  save  himself.  What  we  have  said  also 
applies  to  lawful  arrests  by  a  private  person. 

Life  may  also  be  taken  by  an  officer  or  a  private  person, 
if  necessary,  in  order  to  prevent  a  felony  '•  or  suppress  a 
riot,*^  but  not  to  suppre*ss  an  affray,**  for  in  the  latter  case 
it  cannot  be  necessary.' 

51  4  Bl.  CoDDftQ.  179;  Fost.  Crown  Law,  321;  1  Hale,  P.  C.  496;  2 
East,  P.  O.  821 ;  Jackson  v.  State,  76  Ga.  473 ;  State  v.  Bland,  97  N. 
C.  438,  2  S.  B.  460 ;   Clark,  Cr.  Law,  135. 

52  Reneau  y.  State,  2  Lea  (Tenn.)  720,  31  Am.  Rep.  626;  Head  v. 
Martin,  85  Ky.  480,  3  S.  W.  622;  Thomas  v.  Klnkead,  55  Ark.  502, 
18  S.  W.  854,  15  Ll  B.  A.  558,  29  Am.  St  Rep.  68;  Brown  v.  Weaver, 
76  Miss.  7,  23  South.  388,  42  L.  a  A.  423,  71  Am.  St  R^.  512.  It  Is 
otherwise  where  the  attempted  escape  is  a  statutory  felony.  State 
V.  Turlington,  102  Mo.  642,  15  S.  W.  14L 

68  Fost  Crown  Law,  291;  State  v.  Moore,  39  Conn.  244;  Dilger  v. 
Com.,  88  Ky.  550,  11  S.  W.  651 ;  Clarl^  Cr.  Law,  136. 

«*  1  East,  P.  C.  302;  Rex  v.  Finnerty,^  1  Craw.  &  D.  167;  Jackson 
V.  State,  66  Mis&  89,  5  South.  690,  14  Am.  St  Rep.  542;  State  v. 
Roane,  13  N.  a  5& 

6  5  Clark,  Or.  Law  (3d  Ed.)  177. 

8«  1  East,  P.  O.  271 ;  State  v.  Harris,  46  N.  O.  190 ;  Stat©  ▼.  Moore, 
31  Conn.  479,  83  Am.  Dea  159 ;  Clark  Cr.  Law  (3d  Ed.)  178,  and  cases 
there  dted. 

B7  1  Hale,  P.  C.  495;  4  Bl.  Comfm.  179;  Pond  7.  People,  8  Mich. 
150;  Cnark,  Or.  Law  (3d  Ed.)  177. 

5«  People  V.  Cole,  4  Parker,  Cr.  R.  (N.  Y.)  35;  Conner  v.  State,  4 
Yerg.  (Tenn.)  137,  26  Am.  Dec;  217 ;  Clark,  Cr.  Law  (3d  Ed.)  177. 
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SAME— BREAKING  DOORS,  ETC. 

18.  An  officer,  if,  after  notice  of  his  purpose  and  authority, 
he  is  refused  admittance,  may  break  an  outer  or 
inner  door  or  window  of  a  house,  for  the  purpose 
of  executing  a  warrant,  or  of  making  a  lawful  ar- 
rest without  a  warrant,  or  to  liberate  himself  or 
another  who,  having  entered  to  make  an  arrest,  is 
detained  therein.  A  private  person  may  so  break 
into  a  house,  to  prevent  a  felony,  or  to  arrest  a  per- 
son for  a  felony  actually  committed  by  him,  but 
not  to  arrest  a  suspected  felon.  Either  an  offi- 
cer or  a  private  person  may  so  break'into  a  house 
to  arrest  a  person  who  has  escaped  from  lawful 
custody. 

In  order  to  execute  a  warrant  for  a  crime,  the  officer  may 
break  open  doors,  if  upon  demand  of  admittance  it  cannot 
be  otherwise  obtained.®*  The  right  to  break  doors  to  exe- 
cute a  warrant  exists  in  the  case  of  a  misdemeanor,  as  well 
as  in  the  case  of  a  felony.  It  could  not  be  otherwise,  with- 
out allowing  a  man  to  defy  the  law.'® 

Where  the  house  is  occupied  by  the  accused,  the  author- 
ities are  agreed  that  the  officer  is  not  liable  as  a  trespasser 
for  forcing  an  entrance,  though  it  may  turn  out  that  the  ac- 
cused is  not  there,  provided  there  was  probable  ground  to 
believe  he  was  there.'*  And  by  the  better  opinion  the  same 
is  true  where  the  house  is  occupied  by  a  third  person.'* 

«»  Fost.  Crown  Law,  320;  1  Hale,  P.  O.  583;  2  Hale,  P.  C.  103,  117; 
1  Bast,  P.  C.  323;  1  Chit  Or.  Law,  61;  State  v.  Smith,  1  N.  H.  346; 
Com.  V.  Irwin;  1  Allen  (Mass.)  587;  Barnard  v.  Bartlett,  10  Cash, 
(Mass.)  501,  57  Am.  Dec.  123;  Com.  v.  Reynolds,  120  Mass.  190,  21  Am. 
Rep.  510 ;  Allen  v.  Miartin,  10  Wend.  (N.  Y.)  300,  25  Am.  Dec.  564  Ji 
Bell  V.  Clapp,  10  Johns.  (N.  Y.)  263,  6  Am.  Dec.  339;  Hawkins  v.  Com., 
14  B.  Mon.  (Ky.)  395,  61  Am.  Dec.  147;  Shanley  v.  Wells,  71  111.  78; 
Kelsy  V.  Wright,  1  Root  (Conn.)  83;  State  v.  Shaw,  1  Root  (Conn.)  134. 

eo  See  the  authorities  above  cited. 

•1  Barnard  v.  Bartlett,  10  Cash-  (Mass.)  501,  57  Am.  Dea  123; 
CJom.  V.  Reynolds,  120  Mass.  190,  21  Am.  Rep.  510 ;  Hawkins  v.  Com., 
14  B.  Mon.  (Ky.)  395,  61  Am.  Dec.  147;  State  v.  Smith,  1  N.  H.  346. 

•2  Com.  V.  Irwin,  1  Allen  (Mass.)  587;  Com.  v.  Reynolds,  supra. 
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It  has  been  said  that  the  right  of  an  officer  to  break  doors 
to  effect  an.  arrest  without  a  warrant  is  generally  the  same 
as  if  he  proceeded  upon  a  warrant,  but  this  is  not  true.  It 
seems  to  be  well  settled  that,  where  a  felony  has  been  com- 
mitted, he  may  break  doors  and  arrest  without  a  warrant, 
and  that  he  need  not  have  seen  the  felony  committed,  but 
may  act  on  the  information  of  some  one  else  who  saw  it.** 
He  may  also,  according  to  the  weight  of  authority,  break 
into  a  house  when  there  is  an  affray  or  breach  of  the  peace 
therein,  even  when  the  doors  are  fastened/*  Some  of  the 
cases,  however,  hold  that  he  can  only  do  so  where  the  doors 
are  unfastened.**  In  other  cases  of  .misdemeanor,  as,  for 
instance,  where  unlawful  gaming  is  going  on  in  the  house, 
or  intoxicating  liquors  are  being  sold  in  violation  of  law,  he 
cannot  break  in  without  a  warrant,**  for  he  could  not  even 
arrest  without  a  warrant. 

If  a  private  person  sees  a  felony  committed,  he  may  break 
into  a  house  to  arrest  the  offender,  if  the  latter  is  within 
the  house  and  refuses  to  surrender,  but  he  cannot  break  into 
a  house  to  arrest  a  suspected  felon.*^  He  may  also  break 
into  a  house  to  prevent  a  felony.**  It  has  been  said  that 
he  may  break  into  a  house  where  he  is  certain  a  felony  has 
been  committed,  though  he  was  not  an  eyewitness  to  its 
commission.** 

.  In  all  cases,  without  as  well  as  with  a  warrant,  after  a 
person  has  been  once  actually  arrested,  and  has  escaped 
from  custody,  any  door  may  be  broken  open  to  retake  him, 
after  proper  demand  of  admittance.^* 

* 

Contra,  1  Chit  Cr.  Lew,  57;  2  Hale^  P.  C.  117;  Johnson  y.  Leigh,  1 
Marsh.  565,  6  Taunt  246;  Hawkins  y.  Com.,  14  B.  Mom.  (Ky.)  395,  61 
Am.  Dec.  147. 

•8 1  Hale,  P.  C.  583,  589 ;  1  Chit  Cr.  Law,  63. 

«4  1  Hale,  P.  C.  583,  589 ;  Handcock  y.  Baker,  2  Bos.  &  P.  260. 

«»  Com.  V.  Tobln,  108  Mass.  426, 11  Am.  Rep.  375. 

««  McLennon  v.  Richardson,  15  Gray  (Mass.)  74,  77  Am,  Dec  353. 
And  see  BaUey  y.  Ragatz,  50  Wla  554,  7  N.  W.  564,  36  Am.  Rep.  862. 

«» 2  Hale,  P.  C.  78,  82;  1  Chit  Cr.  Law,  53;  Brooks  y.  Com.,  61  Pa. 
358, 100  Am.  Dec.  645. 

«•  Handcock  y.  Baker,  2  Bos.  &  P.  260. 

«•  1  Chit  Cr.  Law,  52. 

TO  1  Chit  Cr.  Law,  58 ;  Fost  Crown  Lew,  320;  Genner  y.  Sparks,  6 
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Where  an  officer  who  has  entered  a  house  is  locked  in,  or 
otherwise  prevented  from  retiring,  he  majr  break  out,  or 
other  officers  may  break  in  to  rescue  him/^  Where  an  offi- 
cer has  entered  a  house  he  may  always  break  an  inner  door, 
if  admittance  is  demanded  and  refused.^*  In  all  cases,  ex- 
cept perhaps  of  felony,  demand  of  admittance  must  be  made 
before  the  door  is  broken.'* 

In  cases  where  the  officer  is  not  allowed  by  law  to  break 
the  door,  procuring  the  opening  of  the  door  by  a  false  pre- 
tense, and  forcibly  rushing  in,  has  been  held  to  be  a  break- 
ing/* 


SAME— WHAT  CONSTITUTES  AN  ARREST 

19.  To  constitute  an  arrest,  there  must  be  actual  restraint  of 
the  person  arrested,  or  else  he  must  submit  to  the 
custody  of  the  ofiEicer  or  person  arresting. 

Legal  consequences  attach  to  an  escape  from  lawful 
arrest,  and  in  many  respects  the  position  and  the  rights  and 
liabilities  of  the  parties  arresting  and  arrested  are  different 
before  and  after  the  arrest  has  been  made.    It  often  becomes 

Mod.  173,  1  Salk.  79;  Com,  v.  McGahey,  11  Gray  (Mass.)  194 ;  Allen  y. 
Martin,  10  Wend.  (N.  Y.)  300,  26  Am.  Dec.  564;  CahiU  v.  People,  106 
111.  621.  And  where  the  prisoner  has  taken  shelter  in  his  own  house, 
and  the  pursuit  is  fresh,  the  door  may  be  broken  without  demand  of 
admittance.    Allen  v.  Martin,  supra. 

711  Chit  Cr.  Law,  58;  1  Hale,  P.  C.  459;  Post.  Grown  Law,  319; 
Genner  v.  Sparks,  6  Mod.  173,  1  Salk.  79. 

72  1  Chit  Cr.  Law,  58;  1  Hale,  P.  a  458,  459;  Lee  v.  Gansel,  Cowp. 
1 ;  Ratcllffe  v.  Burton,  3  BOs.  &  P.  223 ;  Hubbard  v.  Mace,  17  Johns. 
(N.  Y.)  127;  Williams  v.  Spencer,  5  Johns.  (N.  Y.)  352;  Hutchison  v. 
Birch,  4  Taunt.  618. 

78 1  Ghlt.  Cr.  Law,  63;  Launock  v.  Brown,  2  Bam,  &  Aid.  592 ;  Bur- 
dett  V.  Colman,  14  East,  163;  Ratcllffe  v.  Burton,  8  Bos.  &  P.  229; 
Com.  V.  Reynolds,  120  Mass.  190,  21  Am.  Rep.  510;  State  v.  Oliver, 
2  Houst  (Del.)  585.  As  stated  in  a  previous  note,  where  a  prisoner 
escapes  from  custody  and  takes  shelter  in  his  own  house,  the  officer, 
in  fresh  pursuit,  may  break  in  without  demand  of  admittance,  as 
the  prisoner  is  aware  of  the  object  of  the  officer.  Allen  v.  Martin,  10 
Wend.  (N.  Y.)  300,  25  Am.  Dec.  564. 

74  Park  Y.  Evslns,  Hob.  62.    But  see  Rex  ▼.  Backhouse,  Lofft,  61. 

Clabk  Cb.Pboc.(2d  Ed.)- 
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important,  therefore,  to  determine  when  an  arrest  has  been 
made  and  the  accused  is  in  the  custody  of  the  officer.  To 
constitute  an  arrest,  mere  words  are  not  sufficient.^'  There 
must  be  some  actual  restraint  of  the  person  of  the  accused, 
or  he  must  submit.  Merely  to  say  to  him  that  he  is  under 
arrest  is  not  enough,  if  he  does  not  submit ;  but  it  is  suffi- 
cient if  the  officer  touches  him,  howevefr  lightly  ;'f  and  it 
is  enough  if  the  officer,  being  in  a  roorti  with  the  accused, 
tells  him  that  he  is  under  arrest,  and  locks  the  door.^^  Even 
though  the  officer  uses  no  force  at  all,  if  he  tells  the  accused 
that  he  is  under  arrest,  and  the  accused  submits,  there  is  an 
arrest,  and  if  the  accused  afterwards  runs  off  he  is  guilty  of 
an  escape.^®  As  we  have  seen,  an  officer  or  private  person 
in  making  an  arrest  should  make  known  his  purpose  and 
authority,  unless  the  purpose  or  authority  is  already  known 
or  is  obvious.  If  he  fails  to  do  so,  and  the  purpose  to  arrest 
is  not  known  nor  obvious,  physical  restraint  will  not  con- 
stitute an  arrest.^*  ^If  the  authority  and  purpose  to  arrest 

Tfi  Grainger  v.  Hill,  4  Bin^.  N.  G.  212;  Brushaber  v.  Stegemann,  22 
Mich.  266 ;  Mowry  v.  Chase,  100  Mass.  85. 

»«Oenner  v.  Sparks,  1  Salk.  79,  6  Mod.  173;  Whithead  v.  Keyes,  3 
All^  (Mass.)  495,  81  Am.  Dec.  672. 

TT  Williams  V.  Jones,  Cas.  t.  Hardw.  301;  Grainger  v.  Hill,  4  Bing. 
N.  O.  212. 

7  8  Emery  v.  Chesley,  18  N.  H.  198;  Mowry  v.  Chase,  100  Mass.  79; 
Pike  V.  Hanson,  9  N.  H.  491;  Russen  v.  Luaas,  1  Car.  &  P.  153; 
George  v.  Radford,  Moody  &  M.  244 ;  Bissell  v.  Gold,  1  Wend.  (N.  Y.) 
210,  19  Am.  Dec.  480;  Shannon  v.  Joues,  76  Tex.  141,  13  S.  W.  477. 
But  see  U.  S.  v.  Benner,  Baldw.  239,  Fed.  Cas.  No.  14,568;  Hunting- 
ton V.  Shultz,  Harp.  (S.  C.)  452,  18  Am.  Dec.  660 ;  Lawson  v.  Buzines, 
8  Har.  (Del.)  416 ;  State  v.  Mahon.  3  Har.  (Del.)  568.  Submission  to 
authority  asserted  under  a  pretended  warrant  has  been  held  an  ar- 
rest. Haskins  v.  Young,  19  iN.  C.  527,  31  Am.  Dec  426.  In  Shannon 
V.  Jones,  76  Tex.  14i,  13  S.  W.  477,  the  officer  read  the  warrant  to 
the  appellee  while  she  was  sick  and  confined  to  her  bed,  and  told  her 
she  must  give  bond  or  go  to  jaiL  She  gave  bond.  It  was  held  that 
this  constituted  an  arrest.    The  giving  bond  was  submission. 

7  9  1  Bish.  Cr.  Proa  §  158;  Whart.  Cr.  PI.  &  Prac.  §  3;  citing  Yates 
V.  People,  32  N.  Y.  509;  Rex  v.  Howarth,  1  Ryan  &  M.  207 ;  State  v. 
Belk,  76  N.  C.  10.  In  Grosse  v.  State,  11  Tex.  App.  364,  the  officer  who 
had  taken  the  prisoner  in  charge  testified  that  he  took  charge  of  the 
prisoner  in  his  capacity  of  marshal,  but  that  he  did  not  consider  the 
prisoner  as  under  arrest.    The  court  said:  'The  question  is  not  so 
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are  obvious,  as  where  the  officer  shows  his  badge,  or  does 
some  other  act  from  which  it  can  be  seen  that  he  is  an  officer 
and  acts  as  such,  express  notice  is  not  necessary.** 


SAME— DUTY  AFTER  ARREST 

20.  An  officer  or  private  person,  after  making  an  arrest, 
must,  without  unnecessary  delay,  take  his  prisoner 
before  a  ma^^strate  for  examination ;  but  a  private 
person  may,  if  he  chooses,  deliver  his  prisoner  to  an 
officer. 

When  an  arrest  has  been  made,  the  officer  should,  as  soon 
as  the  circumstances  will  permit,  bring  his  prisoner  before  a 
proper  magistrate.  If  he  is  guilty  of  unnecessary  delay,  he 
will  be  liable  for  false  imprisonment.  This  applies,  not  only 
to  arrests  under  a  warrant,®^  but  also  to  arrests  without  a 
warrant  cither  by  an  officer  ••  or  by  a  private  person,**  ex- 
cept that  where  the  arrest  is  by  a  private  person  he  may,  if 
he  prefers,  deliver  his  prisoner  over  to  an  officer  to  be  taken 
before  the  magistrate.  In  such  a  case  he  ceases  to  be  fur- 
ther responsible  for  the  safe  custody  of  the  prisoner.    Nee- 

madi  the  intentions  and  opinions  o£  the  marshal  in  regard  to  the 
matter,  but  the  actual  situation  of  the  defendant;  and  he  was  not 
only  in  actual,  but  intentional,  arrest." 

80  Ante,  p.  58 ;   People  v.  Pool,  27  Cal.  573. 

•1 1  Ohlt.  Or.  Law,  59;  2  Hale,  P.  O.  119;  Tubbs  v.  Tukey,  3  Gush. 
(Mass.)  438,  50  Am.  Dec.  744;  Brock  v.  Stimson,  108  Mass.  520,  11  Ara. 
Rep.  390;  Butler  v.  Washburn,  25  N.  H.  251;  Rex  v.  Bootie,  2  Bur- 
rows, 864 ;  Harris  v.  City  of  Aitlanta,  62  Ga.  290;  Boaz  v.  Tate»  43 
Ind.  67;  Papineau  v.  Bacon,  110  Mass.  319;  PhHlips  v.  Fadden,  125 
Mass.  198;  Johnson  v.  Mayor,  etc.,  of  Amerlcus,  46  Oa.  80;  Butolph 
V.  Blust,  5  Lans.  (N.  Y.)  84;  Burke  v.  BeU,  36  Me.  321;  poet,  p.  87. 

82  See  the  authorities  above  cited;  and  see  Simmons  v.  Vandyke, 
138  Ind.  380,  37  N.  E.  973,  26  Ix  B.  A.  33,  46  Am.  St  Rep.  411; 
Wright  V.  Court,  4  Bam.  &  C.  596;  Com.  v.  Deacon,  8  Serg.  &  R.  (Pa.) 
47;  Selrcle  v.  Neeves.  47  Ind.  289;  Burke  v.  Bell,  36  Me.  317;  Papi- 
neau V.  Bacon,  110  Mass.  319;  post,  p.  87. 

•»  See  the  authorities  above  dted;  and  see,  particularly.  Com.  v. 
Deacon,  8  Serg.  &  R.  (Pa.)  47;  Com.  v.  Tobln,  108  Mass.  429,  11  Am. 
Rep.  376 ;  post,  p.  Rj. 
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essary  delay  will  not  render  either  an  officer  or  a  private 
person  liable.** 

In  some  states,  if  the  warrant  so  directs,  the  officer  may 
take  his  prisoner  either  before  the  magistrate  who  issued  it, 
or  before  some  other  magistrate  having  concurrent  jurisdic- 
tion of  the  subject-matter.  In  other  states  he  can  only  take 
him  before  the  magistrate  who  issued  the  warrant  The 
law  in  this  respect  must  be  followed.*' 


SAME— AUTHORIZED    ARREST    IN    UNAUTHOR- 
IZED MANNER 

21.  The  fact  that  an  authorized  arrest  i^  made  in  an  un- 
authorized manner  will  render  the  officer  or  person 
arresting  liable,  but  will  not  affect  the  state's  right 
to  detain  the  accused. 

The  authority  to  arrest,  either  with  or  without  a  warrant, 
should  not  be  confused  with  the  requirements  of  the  law  in 
regard  to  the  manner  of  making  the  arrest.  "The  manner 
and  circumstances  of  execution  relate  not  to  the  authority, 
unless  expressly  or  by  necessary  intendment vmade  to;  and, 
if  the  law  prescribes  the  modes  of  execution,  this  is  either 
to  secure  the  execution  of  the  process,  or  to  guard  the 
person  whose  arrest  is  commanded  from  unnecessary  annoy- 
ance or  oppression,  and  a  departure  in  this  respect  ought 
not  to  affect  the  question  of  authority."  ••  If  an  officer, 
making  an  authorized  arrest,  uses  unnecessary  force,  he  be- 
comes civilly  liable,  as  would  any  other  wrongdoer;  and,  if 

•*  Arnold  v.  Steeves,  10  Wend.  (N.  Y.)  514.  If  a  prisoner  cannot  be 
brought  before  a  justice. on  the  night  of  his  arrest,  the  officer  may 
place  him  in  jail  for  the  night  Wiggins  v.  Norton,  83  Ga.  148,  9  S. 
B.  607.  A  party  may  waive  his  right  to  be  immediately  taken  before 
a  magistrate.  Nowak  v.  Waller,  56  Hun,  647, 10  N.  Y.  Supp.  199.  The 
time  during  which  a  prisoner  may  be  detained  before  being  taken 
before  a  magistrate  is  in  many  states  expressly  limited  by  statute. 
Arnold  v.  Steeves,  supra. 

85  Post,  p.  90.       • 

s«  CabeU  v.  Arnold,  86  Tex.  102,  23  S.  W.  645,  22  I*  R  A.  87;  post, 
p.  70,  note,  91. 
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he  refuses  to  disclose  his  authority  when  he  should  do  so,  he 
may  forfeit  the  right  he  would  otherwise  have  to  compensa- 
tion for  injury  inflicted  by  the  person  sought  to  be  arrested 
in  resisting,  and  such  person  would  not  be  liable  criminally 
for  the  resistance,  unless  he  should  intentionally  kill  the 
officer,  and  even  then  only  for  manslaughter;  but  the  arrest 
and  detention  would  be  none  the  less  under  the  authority 
of  law,  and  therefore  legal.  The  prisoner  would  not  be 
entitled  to  a  discharge  from  custody.*^ 


FUGITIVES  FROM  JUSTICE 

22.  A  person  who  commits  a  crime  in  one  country  or  state, 
and  flees  into  another,  cannot  be  followed  and  ar- 
rested in  the  latter  without  its  consent. 


SAME— INTERNATIONAL  EXTRADITION 

23.  By  treaties,  however,  between  the  United  States  and 

most  foreign  cotmtries,  and  by  acts  of  Congress  in 
pursuance  thereof,  provision  is  made  for  the  extra- 
dition of  fugitives  from  justice  in  specified  cases. 
.   This  is  a  matter  in  which  the  states  cannot  act. 

24.  A  person  extradited  for  one  crime  cannot  be  tried  for 

another. 

25.  By  the  weight  of  authority,  a  person  can  be  tried'  and 

punished  for  a  crime  committed  in  this  country, 
though  he  has  been  forcibly  abducted  from  a  for- 
eign country. 

By  the  law  of  nations,  a  person  who  commits  a  crime  in 
one  country,  and  flees  into  another,  cannot  be  followed  and 

•T  People  V.  Park,  92  Misc.  Rep.  369,  156  N.  T.  Supp.  816;  OabeU  y. 
Arnold,  Bupra.  "If  the  ofBcer  expressly  declare  that  he  arrests  under 
an  Ulegal  precept,  and  on  that  only,  yet  he  Is  not  guilty  of  false  Im- 
prisonment, if  he  had  at  the  time  a  legal  one;  for  the  lawfulness  of 
the  arrest  does  not  depend  on  what  he  says,  but  what  he  has." 
Stete  V.  Klrby,  24  N.  C.  201 ;  State  v.  Elrod,  28  N.  C.  250. 
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arrested  in  the  latter  without  its  consent,  and,  further  than 
this,  there  is  no  obligation,  under  the  law  of  nations,  upon 
^the  latter  to  surrender  the  fugitive ;  ®*  but  this  difficulty,  in 
so  far  as  the  United  States  and  foreign  nations  are  con- 
cerned, is  regulated  by  treaties  between  them,  mutually  al- 
low^ing  the  extradition  of  fugitives,  and  by  acts  of  Congress 
giving  effect  to  the  treaty  provisions.  This  is  a  matter  in 
which,  as  far  as  we  are  concerned,  the  United  States  govern- 
ment alone  can  act.  The  states,  while  they  are  in  a  sense 
independent  sovereignties,  have  no  national  powers  as  re- 
spects foreign  nations.  They  cannot  provide  for  the  sur-' 
render  of  fugitives  from  foreign  countries,  nor  can  they  de- 
mand of  a  foreign  government  the  surrender  of  a  fugitive.** 

A  person  extradited  from  a  foreign  country  under  a  treaty 
cannot  be  tried  for  a  crime  not  within  the  .treaty  between 
that  country  and  the  United  States ;  ®®  nor,  unless  the  treaty 
so  allows,  can  he  be  tried  for  a  different  offense  than  that 
for  which  he  was  extradited ;  •^  at  least  not  without  first 
releasing  him  from  arrest  and  giving  him  an  opportunity  to 
leave  the  country.®^ 

It  is  almost  needless  to  add  that  in  all  cases  the  provisions 
of  the  treaty,  and  of  any  act  of  Congress  in  pursuance  of  it, 
must  be  complied  with.*' 

ft 

88  Ex  parte  McCabe  (D.  O.)  46  Fed.  363,  12  L.  R.  A.  689.  As  to  in- 
ternational extradition,  see,  generally,  In  re  Ezeta  (D.  C.)  62  Fed.  972. 

89  Holmes  v.  Jennison,  14  Pet  540,  614,  10  U  Ed.  579;  Ex  parte 
Holmes,  12  Vt.  631;  People  v.  Curtis,  50  N.  Y.  321,  10  Am.  Rep.  483. 

»o  u.  S.  V.  Rauscher,  119  U.  S.  407,  7  Sup.  Ct.  234,  30  L.  Ed.  425; 
State  V.  Vanderpool,  39  Ohio  St.  273,  48  Am.  Rep.  431;  Ex  parte 
'  Hibbs  (D.  O.)  26  Fed.  421. 

»i  U.  S.  V.  Rauscher,  supra;  Sfate  v.  Vanderpool,  supra;  Ex  parte 
Coy  (D.  0.)  32  Fed.  911 ;  In  re  Reinltz  (O.  C.)  39  Fed,  204,  4  L.  R,  A. 
236;  In  re  Baruch  (O.  C.)  41  Fed.  472;  Ex  parte  mbbs  (D.  C.)  26 
Fed.  421. 

•2  U.  S.  V.  Rauscher,  119  U.  S.  407,  7  Sup.  Ct.  234,  30  Ia  Ed.  425. 
One  tvho  has  been  extradited  for  the  purpose  of  being  tried  for  one 
crime  cannot  be  imprisoned  for  another  crime  of  which  he  had  previ- 
ously been  convicted,  but  should  be  placed  on  trial  for  the  crime  for 
which  extradition  was  granted.  Johnson  v.  Browne,  205  U.  S.  309, 
27  Sup.  Ot  539,  51  Ix  Ed.  816,  10  Ann.  Cas.  636. 

88  In  re  Herris  (D.  C.)  32  Fed.  583.  While  a  person  is  not  to  be 
sent  from  this  country  on  mere  demand  or  surmise,  this  government 
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There  has  been  a  direct  conflict  of  opinion  on  the  question 
whether  a  person  who  has  been  illegally  extradited,  or  who 
has  been  kidnapped  without  any  proceedings  at  all,  and 
brought  from  one  country  into  another,«can  be  tried  for  a 
crime.  The  treaties  do  not  guarantee  a  fugitive  from  the  ^ 
justice  of  one  country  an  asylum  in  the  other.  They  only 
make  provision  that  for  certain  crimes  he  shall  be  deprived 
of  that  asylum,  and  surrendered  to  justice,  and  prescribe  the 
mode  in  which  this  shall  be  done."*  Where  a  fugitive  is 
extradited  under  a  treaty,  good  faith,  as  between  the  coun- 
tries, requires  that  the  treaty  provisions  shall  be  observed, 
and,  as  we  have  seen,  he  cannot  be  tried  for  an  offense  other 
than  the  one  for  which  he  was  extradited.  It  has  been  s^id, 
on  the  other  hand,  that  a  person  who  has  not  been  ex- 
tradited under  a  treaty,  but  has  been  forcibly  abducted  from 
one  country,  and  brought  into  another  in  which  he  is  charg- 
ed with  a  crime,  has  no  rights  under  the  treaty,  and  there 
is  the  highest  authority  for  holding  that  his  abduction  does 
not  prevent  his  trial  and  punishment."^  There  are  cases 
that  hold  the  other  way."*  In  reason,  it  would  seem  that 
the  person  arrested  should  not  be  allowed  to  raise  any 
objection,  though  an  objection  coming  from  the  authorities 

should  respond  to  a  request  for  extradition,  if  there  Is  reasonable 
ground  to  suppose  the  accused  to  be  guilty  of  an  extraditable  offense,^ 
even  if  presented  in  untechnical  form.  Glucksman  v.  Henkel,  221  U. 
S.  508,  31  Sup.  Ct  704,  55  L.  Ed.  830. 

94,  Ker  V.  Illinois,  119  U.  S.  436,  7  Sup.  Ot  226,  30  L.  Ed.  421 ;  Las- 
ceUes  V.  Georgia,  148  U.  S.  537,  13  Sup.  Ct.  687,  37  U  Ed.  549^  But 
see  State  v.  Vanderpool,  39  Ohio  St.  273,  48  Am.  Rep.  431. 

»6  Mahon  v.  Justice,  127  U.  S.  700,  8  Sup.  Ct.  12Q4,  32  L.  Ed.  283; 
Ker  V.  Illinois,  119  U.  S.  437,  7  Sup.  Ct  225,  30  L.  Ed.  421 ;  Lascelles 
V.  Georgia,  148  U.  S.  537,  13  Sup.  Ct  687,  37  L.  Bd.  549;  Ex  parte 
Scott,  9  Bam.  &  C.  446 ;  Lopez  &  Sattler's  Case,  1  Dears.  &  B.  Crown 
Cas.  525 ;  State  v.  Smith,  1  BaUey  (S.  C.)  283,  19  Am.  Dec.  679;  State 
V.  Brewster,  7  Vt.  118;  In  re  MUes,  52  Vt  609;  Dows*  Case,  18  Pa. 
37;  State  v.  Boss,  21  Iowa,  467;  The  Richmond  v.  U.  S.,  9  Oranch, 
102,  3  L.  Ed.  670;  People  v.  Rowe,  4  Parker,  Cr.  B.  (N.  Y.)  253;  State 
V.  Wenzel,  77  Ind.  428;  Ex  parte  Wilson,  63  Tex.  Cr.  R.  281,  140  S. 
W.  98,  36  L.  R,  A.  (N.  S.)  243 ;  note  29,  infra. 

» 6  In  re  Robinson,  29  Neb.  135,  45  N.  W.  267,  8  L.  It  A.  398,  26  Am. 
St  Rep.  378 ;  State  v.  Simmons,  39  Kan.  262,  18  Paa  177;  In  re  Can- 
non. 47  Mich.  481, 11  N.  W.  280. 
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of  the  country  from  which  he  was  abducted  should  be  re- 
garded. 

Where  one  has  not  been  arrested  and  extradited  under  a 
treaty,  but  has  been  voluntarily  surrendered  for  a  crime  not 
embraced  in  the  provisions  of  a  treaty,  it  has  been  held  that 
he  might  be  tried  for  another  crime  without  being  first 
given  the  opportunity  of  leaving  the  country.*^ 

SAME— INTERSTATE    EXTRADITION 

26.  Provision  is  made  by  the  Constitution  of  the  United 

States,  by  acts  of  Congress  in  pursuance  thereof, 
and  by  auxiliary  statutes  in  the  different  states,  for 
the  extradition  of  a  person  "charged"  in  one  state 
with  "treason,  felony,  or  other  crime,"  who  shall 
"flee  from  justice  and  be  found  in  another  state." 

27.  In  order  that  a  person  may  be  extradited — 

(a)  He  must  be  judicially  "charged"  with  a  crime  in  the 

demanding  state,  as  by  indictment,  affidavit,  or 
complaint 

(b)  He  must  not  be  charged  with  a  crime  against  the 

state  on  which  demand  is  made. 

(c)  He  must  have  been  in  the  demanding  state,  or  he  can- 

not have  "fled  from  justice."  It  is  sufficient,  how- 
ever, if,  having  been  in  the  demanding  state,  and 
having  committed  a  crime  therein,  he  departed 
from  it,  though  for  other  reasons  than  to  escape. 
(<d)  A  person  may  be  extradited  for  any  crime  against  the 
laws  of  the  demanding  state. 

28.  By  the  weight  of  authority,  a  person  may  be  tried  for  a 

crime  other  than  that  for  which  he  was  extradited. 

29.  By  the  weight  of  authority,  also,  the  forcible  abduction 

of  a  person  from  another  state  does  not  prevent  his 
trial  and  pimishment. 

The  Constitution  of  the  United  States  provides  that  "a 
person  charged  in  any  state  with  treason,  felony,  or  other 

•7  Ex  parte  Foss,  102  CaL  347,  36  Pac.  669,  25  Ll  R.  A.  593,  41  Am. 
St.  R^.  182. 
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crime,  who  shall  flee  from  justice,  and  be  found  in  another 
state,  shall  on  demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  be  delivered  up  to  be  removed  to 
the  state  having  jurisdiction  of  the  crime."  ••  To  carry  this 
provision  into  eflfect,  Congress  has  passed  an  act  providing 
substantially  that  whenever  the  executive  of  any  state  shall 
demand  any  person,  as  a  fugitive  from  justice,  of  the  execu- 
tive authority  of  another  state  to  which  such  person  shall 
have  fled,  and  shall,  moreover,  produce  the  copy  of  an  in- 
dictment found,  or  an  affidavit  made  before  a  magistrate  of 
the  demanding  state,  charging  the  person  so  demanded  with 
having  committed  treason,  felony,  or  other  crime,  certified 
as  authentic  by  the  governor  or  chief  magistrate  of  the  de- 
manding state,**  it  shall  be  the  duty  of  the  executive  author- 
ity of  the  state  on  which  the  demand  is  made  to  cause  him 
or  her  to  be  arrested  and  secured,  and  to  give  notice  of  the 
arrest  to  the  executive  authority  making  such  demand,  or 
to  the  agent  of  such  authority  appointed  to  receive  the  fugi- 
tive, apd  to  cause  the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear.  But  if  no  such  agent  shall  appear 
within  six  months  from  the  time  of  the  arrest,  the  prisoner 
may  be  discharged.*  There  are  further  provisions  which  it 
is  not  necessary  to  mention.  Our  purpose  is  to  treat  the 
subject  only  in  a  general  way. 

,  Auxiliary  to  this  act,  some  of  the  states  have  enacted  stat- 
utes providing,  among  other  things,  for  the  arrest  of  fugi- 
tives from  justice  before  demand  by  the  state  from  which 
they  have  fled ;  while  in  other  states,  on  grounds  of  comity, 
such  an  arrest  and  detention  is  allowed  independently  of 
statutory  provision.*     The  executive  on  whom  demand  is 

•8  Const  U.  S.  art  4,  S  2. 

••A  statement  of  the  commission  of  a  crime,  without  a  copy  of  an 
affidavit  complaint,  or  indictment,  is  insufficient  In  re  Doo  Woon 
(D.  O.)  18  Fted.  898 ;  Ex  partte  Pfltzer,  28  Ind.  451 

1  Rev.  St  U.  S.  §  5278  (U.  S.  Comp.  St  1916,  §  10126). 

«  CSom.  V.  Hall,  9  Gray  (Mass.)  262,  69  Am,  Dec.  285;  CJom.  v.  Tracy, 
5  Mete.  (Mass.)  636;  People  v.  Schenck,  2  Johna  (N.  Y.)  479;  In  re 
Fetter,  23  N.  J.  Law,  311,  57  Am.  Dec.  382;  In  re  Cnbreth,  49  CJal.  435; 
People  y.  Wright  2  Gaines  (N.  Y.)  213;  State  ex  rel.  Adams  v.  Buzine, 
4  Har.  (Del.)  572;  Com.  ex  rel.  Short  v.  Deacon,  10  Serg.  &  E.  (l^a,) 
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made,  if  he  complies  with  it,  usually  issues  his  warrant  to 
the' agent  sent  by  the  demanding  executive,  authorizing  him 
to  arrest  and  transport  the  fugitive,  or  he  may  issue  his 
warrant  to  an  officer  of  his  own  state,  directing  him  to  ar- 
rest the  fugitive  and  turn  him  over  to  the  agent  of  the  de- 
manding state.' 

A  fugitive  cannot  lawfully  be  surrendered,  or  even  ar- 
rested, until  proceedings  have  been  commenced  against  him 
in  the  demanding  state,  making  at  least  a  prima  facie  show- 
ing of  guilt,  or,  as  expressed  in  the  Constitution,  until  he  is 
"charged"  with  a  crime.*  Thus  he  cannot  be  surrendered 
on  the  verdict  of  a  coroner's  jury  charging  him  with  the 
commission  of  a  crime.' 

An  indictment  or  a  complaint  under  oath  is  sufficient ;  btit 

125.  But  see  TuUls  v.  ^Fleming,  69  Ind.  16.  Some  courts  have  held 
such  an  arrest  legal  when  made  without  a  warrant,  and  by  a  private 
person.  Lavlna  v.  State,  63  Ga.  513 ;  Morrell  v.  Quarles,  35  Ala.  544. 
»  There  has  been  some  conflict  as  to  the  requisites  of  the  waiTant' 
Some  of  the  cases  seem  to  require  that  It  shall  set  out  the  evidence 
necessary  to  authorize  the  state  executive  to  Issue  It.  Church,  Hab. 
Ck)rp.  §  474;  Doo  Woon's  Case  (D.  C.)  18  Fed.  898.  But  the  weight  of 
authority  Is  to  the*  contrary,  "When  the  papers  upon  which  a  war- 
rant of  extradition  Is  Issued  are  withheld  by  the  executive,  the  war- 
rant itself  can  only  be  looked  to  for  the  evidence  that  the  essential 
conditions  of  its  issuance  have  been  complied  with,  and  it  is  sufficient 
if  it  recites  what  the  law  requires."  Donohue's  Case,  84  N.  Y.  438. 
It  is  sufficient  if  it  recites  the  affidavit  or  indictment  on  which  it  is 
based.  It  need  not  set  it  out  in  full  nor  be  accompanied  by  it  Ex 
parte  Stanley,  25  Tex.  App.  372,  8  S.  W.  645,  8  Am.  St.  Rep.  440,  and 
cases  there  dted.  It  need  not  show  that  the  crime  charged  and  re- 
cited in  the  demand  is  a  crime  in  the  demanding  state.  Ex  parte 
Stanley,  supra ;  In  re  Renshaw,  18  S.  D.  32,  99  N.  W.  83,  112  Am.  St 
Rep.  778..  The  Governor  of  whom  the  prisoner  is  demilnded  is  justi- 
fied in  returning  him  if  it  appears  by  the  documents  submitted  that 
the  accused  was  charged  by  indictment  with  a  specified  crime  against 
the  laws  of  the  demanding  state,  and  that  he  had  become  a  fugitive 
from  justice.  There  need  not  be  any  evidence  of  either  fact  before 
the  Governor  beyond  the  requisition  papers,  though  the  Governor  may 
require  such  evidence  if  he  see  fit.  The  accused  has  no  right  to  a 
hearing  before  the  Governor.  Marbles  v.  Creecy,  215  U.  S.  63,  30  Sup. 
Ot  32,  54  li.  Ed.  92. 

*  Ex  parte  White,  49  Cal.  433. 

•  State  y.  Hufford,  28  Iowa,  391. 
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whether  a  charge  by  information  is  enough  is  a  point  on 
which  the  authorities  are  not  agreed.  Some  jurisdictions 
hold  that,  when  prosecution  by  information  is  a  legal 
method  of  prosecution  in  the  demanding  state,  one  against 
whom  an  information  has  been  filed  is  "charged"  with  a 
crime  within  the  meaning  of  the  Constitution.*  Others  hold 
that  a  charge  by  information  is  not  sufficient,^  unless  the 
information  amount  to  the-affidavit  prescribed  by  the  act  of 
Congress,®  or  there  has  been  a  conviction  on  the  informa- 
tion.* 

The  word  "charged,"  in  the  Constitution,  covers  the  case 
of  a  person  who  has  been  actually  convicted  of  a  crime  and 
has  escaped  from  arrest  or  imprisonment,  as  well  as  that 
of  a  person  who  is  merely  sought  for  the  purpose  of  trial. ^® 

There  must  be  evidence  that  the  act  charged  against  the 
fugitive  is  a  crime  under  the  law  of  the  demanding  state.^^ 
Some  courts,  however,  will  take  judicial  notice  of  the  penal 
statutes  of  another  state,  and  by  an  examination  of  such 
statutes  alone  determine  whether  the  act  charged  constitutes 
a.crime.^*  Other  states  will  take  judicial  notice  only  of  the 
common  law  of  the  demanding  state,  and  if  the  act  charged 
is  not  a  common-law  crime,  and  is  not  shown  to  be  a  stat- 
utory crime  in  the-  requisition  papers,  will  refuse  to  sur- 
render the  prisoner.^' 

•  In  re  Hooper,  52  Wis,  699,  58  N.  W.  741 ;  State  v.  Hufford,  28 
Iowa,  391 ;  People  v.  Stockwell,  135  Mich'.  341,  97  N.  W.  765. 

T  Ebc  parte  Bergman,  60  Tex.  Cr.  R,  8,  130  S.  W.  174;  Ex  parte 
Hart  (0.  O.)  59  Ffed.  894. 

«  Ex  parte  Hart  (C.  C.)  59  Fed.  894. 

»  Ex  parte  Bergman,  60  Tex.  Or.  R.  8,  130  S.  W.  174. 

10  In  re  Hope  (Ex.  Ch.)  10  N.  Y.  Supp.  28;  Ex  parte  Bergman,  60 
Tex.  Or.  R.  8,  130  S.  W.  174. 

11  Bx  parte  Sheldon,  34  Ohio  St  319.  In  Drew  y.  Thaw,  235  U.  S. 
432,  35  Sup.  Ot  137,  59  Ll  Ed.  302,  Holmes,  J.,  said:  "It  was  suggest- 
ed, among  other  things,  that  it  was  not  a  crime  for  a  man  confined  in 
an  insane  asylum  to  walk  out  if  he  oould,  and  that  therefore  a  con- 
spiracy to  do  it  could  not  stand  in  any  worse  case.  But  that  depends 
on  the  statute"  [of  New  York,  from  which  state  Thaw  had  fled]. 

12  Ex  parte  Sheldon,  supra. 

i«  State  V.  Swope,  72  Mo.  399.  ' 
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Whether  one  is  a  fugitive  from  justice  is  not  to  be  tested 
or  controlled  by  a  statute  of  the  demanding  state.^* 

If  the  fugitive  is  already  actually  charged  with  a  crime 
in  the  state  upon  which  demand  is  made,  he  need  not  be  sur- 
rendered,^" though  it  is  otherwise  if  he  is  merely  amenable 
to  a  charge,  no  charge  having  yet  been  made.^' 

It  would  seem  clear,  from  the  constitutional  provision 
and  act  of  Congress  above'  mentioned,  that  the  executive 

1*  Ex  parte  Bergman,  60  Tex.  Or.  R.  8,  130  S.  W.  174.  But  the 
statute  of  limitation  of  the  demanding  state  will  be  considered  in 
panting  the  requisition.  In  re  Bruce  (G.  C.)  132  Fed.  390.  The  pres- 
ence of  the  prisoner  in  the  state  need  not  be  voluntary.  It  is  suffi- 
cient if  he  "is  found"  there.  Ex  parte  Innes  (Tex.  Or.  App.)  173  S. 
W.  291,  Lb  B«  A.  19160,  1251.  In  this  case  the  prisoner  had  commit- 
ted a  crime  in  Georgia.  She  went  from  Georgia  to  Oregon,  and  was 
delivered  by  the  Governor  of  Oregon  to  the  authorities  in  Texas  on  a 
requisition  from  the  Governor  of  Texas.  While  awaiting  trial  in  Tex- 
as the  Governor  of  Texas  granted  a  requisition  for  her  from  the  Gov- 
ernor of  Geprgia.  When  tried  for  the  alleged  crime  committed  in  Tex- 
as, she  was  acquitted,  whereupon  instead  o^  releasing  her  from 
custody  she  was  immediately  arrested  on  the  requisition  from  Geor- 
gia. On  habeas  corpus,  it  was  held  that  she  could  be  legally  surren- 
dered to  the  Georgia  authorities,  without  first  being  allowed  an  op- 
portunity to  return  to  Oregon.  But  see  In  re  Hope  (Ex.  Oh.)  10  N. 
Y.  Supp.  28.  One  convicted  of  an  offense  against  a  state,  who  before 
the  expiration  of  his  sentence  was.  delivered  to  the  federal  autiiori- 
ties  to  serve  out  a  prior  sentence,  is  at  the  termination  of  that  sen- 
tence a  "fugitive  from  Justice,"  and  may  be  arrested  by  the  state 
authorities.  People  ex  rel.  American  Surety  CJo.  v.  Benham,  71  Misc. 
Rep.  345,  128  N.  Y.  Supp.  610. 

15  In  re  Troutman,  24  N.  J.  Law,  634;  Taylor  v.  Taintor,  16  Wall. 
866,  21  li.  Ed.  287;  Taintor  v.  Taylor,  36  Omn.  242,  4  Am.  Rep.  58; 
Ex  parte  Hobbs,  32  Tex.  Or.  R  312,  22  S.  W.  laSS,  40  Am.  St,  Rep. 
782 ;  Ba:  parte  Sheldon,  34  Ohio  St  319;  Work  v.  Corrlngton,  34  Ohio 
St.  64,  32  Am.  Rep.  345 ;  State  v.  Allen,  2  Humph.  (Tenn.)  258 ;  In  re 
Opinion  of  the  Justices,  201  Mass.  609,  89  N.  E.  174,  24  L.  R.  A.  (N. 
S.)  799.  But  if  the  Governor  see  fit  to  surrender  him  he  may  law- 
fully do  so,  and  the  accused  cannot  object  People  ex  rel.  Gallagher 
V.  Hagan,  34  Misc.  Rep.  85,  69  N.  Y.  Supp.  475.  Contra,  In  re  Opin- 
ion of  Justices,  supra.  In  the  case  last  dted  the  court  holds  that  the 
act  of  the  Governor  of  the  state  of  refuge  in  returning  a  prisoner  who 
is  under  sentence  of  a  court  of  the  state  of  refuge  would  be  an  un- 
lawful interference  with  the  execution  of  the  sentence  of  a  co-ordi- 
nate brandi  of  the  government 

10  See  the  cases  above  cited. 
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upon  whom  demand  is  made  should  have  no  discretion  in 
the  matter ;  that  he  cannot  look  beyond  the  requisition  and 
the  properly  certified  copy  of  the  charge  against  the  person 
demanded,  and  proof  as  to  the  identity  of  the  person  de- 
manded, and  the  fact  that  he  is  a  fugitive.*^  He  should 
not  receive  evidence  and  determine  the  question  of  guilt  or 
innocence  of  the  crime  charged,^*  nor  should  he  determine 
the  technical  sufficiency  of  the  charge,**  or  look  into  the  mo- 
tive or  purpose  of  the  demanding  executive,  and  so  it  has 
been  held ;  *®  but  there  are  cases  to  the  contrary.'-*  How- 
ever this  may  be,  the  executive  of  the  state  upon  which  the 
demand  is  made  can  determine  the  question  for  himself; 
that  is,  he  has  the  power,  as  distinguished  from  the  right 
to  do  so.    If  he  thinks  proper  to  exercise  a  discretion  in  the 

IT  In  re  White,  55  Fed.  54,  5  O.  C.  A.  29. 

i«  In  re  White,  snpra;  Drew  v.  Thaw,  235  U.  S.  432,  35  Sup.  OL 
137,  59  U  Ed.  302. 

i»  State  V.  O'CiHmor,  38  Minn.  24?,  36  N.  W.  462;  Ex  parte  Sheldon, 
34  Ohio  St.  319;  In  re  Voorhees.  32  N.  J.  Law,  141:  Davis*  Case,  122 
Mass.  324;  Ex  parte  Pearce,  82  Tex.  Gr.  R.  301,  23  S.  W.  16;  In  re 
Renshaw,  18  S.  D.  32,  99  N.  W.  83,  112  Am.  St  Rep.  77a  The  in- 
formation, complaint,  or  affidavit,  however,  must  charge  a  definite 
offense  in  the  demanding  state  State  v.  O'Connor,  supra;  Smith  v. 
State,  21  Neb.  552,  32  N.  W.  594.  An  affidavit  that  affiant  "has  rea- 
son to  believe,  and  does  believe,'*  that  the  alleged  fugitive  committed 
a  certain  crime,  is  not  sufficient.  Ex  parte  Spears,  88  Cal.  640,  26 
Pac.  608,  22  Am.  St  Rep.  341. 

20  Work  V.  Corrlngton,  34  Ohio  St  64,  32  Am.  Rep.  345;  In  re  Man- 
chester, 5  Cal.  237;  Kingsbury's  Case,  106  Mass.  223;  In  re  Clark,  9 
Wend.  (N.  Y.)  212;  Ex  parte  Reggel,  114  U.  S.  642,  5  Sup.  Ct  1148, 
29  L.  Ed.  250;  Roberts  v.  Reilly,  116  U.  S.  80,  6  Sup.  Ct  291,  29  L. 
Ed.  544 ;  Ex  parte  Sweaiingen,  13  S.  C.  74.  The  motive  for  the  pros- 
ecution cannot  be  inquired  into;  e.  g.,  that  the  prosecution  was  inau- 
gurated for  the  purpose  of  collecting  a  debt  Com.  v.  Superintendent 
of  Philadelphia  Co.  Prison,  220  Pa,  401,  69  Atl.  916,  21  U  R.  A.  (N. 
S.)  939.  Drew  v.  Thaw,  235  U.  S.  432,  35  Sup.  Ct  137,  59  Ia  Ed.  302. 
There  are  statutes  in  some  of  the  states  making  the  surrender  obliga- 
tory. See,  also,  Pearce  v.  Texas,  155  U.  S.  116;  15  Sup.  Ct  116,  39  It 
EM.  164;  In  re  Sultan,  115  N.  C.  57,  20  S.  E.  875,  28  L.  R,  A.  294,  44 
Am.  St  Rep.  433 ;  In  re  Van  Sdever,  42  Neb.  772,  60  N.  W.  1087,  47 
Am.  St  Rep.  730. 

21  Kentuclyr  v.  Dennison,  24  How.  66,  16  L.  Ed.  717;  Hartman  v. 
Aveline,  63  Ind.  344,  30  Am.  Rep.  217 ;  Kimpton's  Case,  13  Am.  Law 
Rev.  157. 
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matter,  and  to  deny  the  requisition,  contrary  to  the  act  of 
Congress,  there  is  no  way  in  which  his  action  can  be  con- 
trolled, for  the  federal  government  cannot  control  it.**  The 
executive  on  whom  the  demand .  is  made  may  revoke  his 
warrant  at  any  time  before  its  execution,  if  he  is  satisfied 
that  it  ought  not  to  have  been  issued.*' 

The  words  "other  crimes,"  in  the  constitutional  provi- 
sion above  referred  to,  include  all  crimes  under  the  common 
law  or  statutes  of  the  demanding  state,  though  mere  mis- 
demeaciors,  and  though  not  crimes  in  the  state  upon  whicii 
the  demand  is  made.**  The  person  demanded  must  have 
been  within  the  demanding  state,  and  departed  out  of  it,  or 
there  can  have  been  no  "fleeing,"  within  the  meaning  of  the 
constitution.  A  person,  therefore,  who  commits  an  act 
without,  taking  effect  and  constituting  a  crime  within,  a 
state,*"  but  who  has  never  been  withi^i  the  state,  cannot  be 
demanded  of  the  other  state.*®    There  need  not,  on  the  other 

82  Kentucky  v.  Dennison,  24  How..  66,  16  L.  Ed.  717;  In  re  Man- 
cbester,  5  Cal.  237. 

28  Work  V.  Corrington,  34  Ohio  St  64,  32  Am.  Rep.  845. 

24  Kentucky  v.  Dennison,  24  How.  66,  16  Ia  Ed.  717;  Ex  parte  Reg- 
gel,  114  U.  S.  642,  5  Sup.  Ot  1148,  29  L.  Ed.  250;  Brown's  CSase,  112 
Mass.  409,  17  Am.  Rep.  114;  In  re  Clark,  9  Wend.  (N.  Y.)  212;  People 
V.  Brady,  56  N.  Y.  182 ;  State  ex  rel.  Brown  v.  Stewart,  60  Wis.  587, 
19  N.  W.  429,  50  Am.  Rep.  388:  In  re  Voorhees,  32  N.  J.  Law,  141 ;  In 
re  Fetter,  23  N.  J.  Law,  311,  57  Am.  Dec.  382;  Johnston  v.  Riley,  13 
Ga.  ^;  Taylor  v.  Talntor,  16  WaU.  366,  21  L.  Bd.  287;  Roberts  v. 
ReiUy,  116  U.  S.  80,  6  Sup.  Ct.  291,  29  U  Ed.  544;  Com.  v.  Green,  17 
Mass.  515;  Davis'  Case,  122  Mass.  324;  Com.  v.  Johnston,  12  Pa.  Co. 
Ct.  IL  263;  Morton  v.  Skinner,  48  Ind.  123;  Wiloox  v.  Nolze,  34  Ohio 
St  520. 

25  Clark,  Or.  Law  (3d  Ed.)  485. 

20  Jones  y.  Leonard,  50  Iowa,  106,  32  Am.  Rep.  116;  Hartman  v. 
Aveline,  63  Ind.  344,  30  Am.  Rep.  217;  Bk  parte  Reggel,  114  U.  S.  642, 
5  Sup.  Ct  1148,  29  Ia  Ed.  250;  In  re  Greenough,  31  Vt  279 ;  Jackson's 
Case,  12  Am.  Law  Rev.  602,  Fed.  Cas.  No.  7,125;  Wilcox  v.  Nolze,  34 
Ohio  St  520;  In  re  Mohr,  73  Ala.  503,  49  Am.  Rep^  63.  A  man  stand- 
ing in  North  Carolina,  by  shooting  across  the  boundary  into  Tennes- 
see, killed  a  man  in  the  latter  state.  It  was  held  that  he  could  not  be 
tried  and  punished  in  North  Carolina,  as  the  murder  was  committed 
In  Tennessee.  State  v.  Hall,  114  N.  C.  909,  19  S.  £."^02,  28  L.  R.  A. 
59,  41  Am.  St  Rep.  822.  The  authorities  of  Tennessee  then  sought  to 
extradite  the  offender,  but  the  North  Carolina  court  held  that  he 
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hand,  have  been  an  actual  "fleeing  from  justice,"  as  the  term 
is  popularly  understood.  A  man  who  while  in  one  state 
commits  a  crime  there,  and  afterwards  goes  into  another 
state,  though  for  other  reasons  than  to  escape,  may  be  ex- 
tradited." 

As  we  have  seen,  a  fugitive  extradited  from  a  foreign 
country,  by  virtue  of  provisions  of  a  treaty  between  that 
country  and  the  United  States,  cannot  be  tried  for  an  of- 
fense other  than  that  for  which  he  was  extradited.  A  few 
courts  have  held  that  the  same  rule  applies  in  the  case  of 
interstate  extradition ;  *•  but  the  great  weight  of  authority 
is  to  the  effect  that  "a  fugitive  from  justice,  surrendered  by 
one  state  upon  the  demand  of  another,  is  not  protected  from 
prosecution  for  offenses  other  than  that  for  which  he  was 
rendered  up,  but  may,  after  being  restored  to  the  demanding 
stat^,  be  lawfully  tried  and  punished  for  any  and  all  crimes 

could  not  be  surrendered,  since,  neyer  having  been  In  T^inessee,  he 
could  not  be  a  fugitive  from  the  justice  of  that  state.  State  v.  Hall, 
115  IN.  a  811,  20  S.  E.  729,  28  U  R.  A.  289,  44  Am.  St  Rep.  501.  In 
this  ease  the  authorities  are  collected,  and  the  question  is  considered 
at  length.  The  legislature  could  provide  for  a  surrender  in  such 
cases.    Id. 

ST  In  re  Voorhees,  32  N.  J.  Law,  141;  Kingsbury's  Case,  106  Mass. 
223 ;  In  re  White,  55  Fed.  54,  ^  C.  C.  A.  29;  In  re  Mohr,  78  Ala.  503, 
49  Am.  Rep.  63 ;  Ex  parte  B^o^vn  (D.  O.)  28  Fed.  653 ;  Roberts  v.  Reil- 
ly,  116  U.  S.  80,  6  Sup.  Ct  291,  29  U  Hd.  544;  State  v.  Riehter,  37 
Minn.  436,  35  N.  W.  9 ;  Drew  v.  Thaw,  235  U.  S.  432,  35  Sup.  Ot.  137, 
59  L.  Ed.  302;  In  re  Bruce  (C.  C.)  132  Fed.  390.  It  has  even  been  held 
that  where  a  person  organizes  a  bank  in  which  he  is  an  officer,  and 
the  business  of  which  is  under  his  control,  and  afterwards  goes  to 
another  state,  and  allows  the  bank,  while  to  his  knowledge  in  an  in- 
solvent condition,  to  receive  a  deposit,  in  violation  of  the  law  of  the. 
state,  he  is  guilty  of  the  offense,  though  not  in  the  state  at  the  time 
of  the  deposit  or  afterwards,  and  is  a  fugitive  from  the  justice  of 
that  state.  In  re  Cook  (C.  C.)  49  Fed.  833.  See,  also,  In  re  Sultan, 
115  N.  a  57,  20  S.  E.  375,  28  L.  R.  A.  294,  44  Am.  St  Rep.  433.  One 
is  no  less  a  "fugitive  from  justice**  because  he  left  the  state  when  the 
crime  was  committed  with  the  knowledge  of  and  without  objectlcHi 
by  the  authorities  of  the  state.  Bassing  v.  Oady,  208  U.  S.  386,  28 
Sup.  Ct  392,  52  L.  Ed.  540,  13  Ann.  Cas.  905. 

2  8  Ex  parte  McKnight,  48  Ohio  St.  588,  28  N.  EL  1034,  14  L.  B.  A. 
128;  In  re  Fltton  (C.  C.)  45  Fed.  47L 
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committed  within  its  territorial  jurisdiction,  either  before 
or  after  extradition."  *• 

What  we  have  said  as  to  the  right  of  one  country  to  try 
and  punish  a  person  forcibly  abducted  from  another,  applies 
also  where  a  person  is  forcibly  abducted  from  one  state  and 
brought  into  another.*® 


SEARCHES  AND  SEIZURES  OF  PROPERTY 

30.  At  common  law»  as  well  as  by  statute  in  most  states, 

a  magistrate,  to  recover  stolen  property  or  pro- 
cure evidence  of  a  crime,  may  issue  a  warrant  di- 
recting a  search  for,  and  seizure  of,  property. 

31.  To  authorize  the  issuance  of  such  a  warrant,  the  same 

preliminary  proceedings  are  generally  necessary  as 
are  necessary  to  procure  a  warrant  of  arrest. 

«•  Lascelles  v.  Georgia,  148  U.  S.  537, 13  Sup.  Ot  687,  37  L.  Ed.  549; 
Id:,  90  Ga.  347, 16  S.  B.  945,  35  Am.  St.  Rep.  216;  State  ex  rel.  Brown 
V.  Stewart,  60  Wis.  587, 19  N.  W.  429,  50  Am.  Rep.  388;  People  ex  rel. 
Post  V.  Cross,  64  Hun,  348,  19  N.  Y.  Supp.  271 ;  Id.,  135  N.  Y.  536,  32, 
N.  B.  246,  31  Am.  St  Rep.  850;  Com.  v.  Wright,  158  Mass.  149,  33  N. 
E.  82^  19  Lb  R.  A.  206,  35  Am.  St.  Rep.  475;  State  v.  Patterson,  116 
Mo.  -505,  22  S.  W.  696;  Harland  v.  Territory,  3  Wash.  T.  131,  13  Pac. 
453;  Williams  v.  Weber,  1  Colo.  App.  191,  28  Pac.  21 ;  Ham  v.  Sl^te, 
4  Tex.  App.  645;  State  v.  Glover,  112  N.  O.  896,  17  S.  EX  525;  People 
V.  Sennott,  20  Alb.  Law  J.  230;  Hackney  v.  Welsh,  107  Ind.  253,  8  N. 
E.  141,  57  Am.  Rep.  101.  But  see  Waterman  y.  State,  116  Ind.  51,  18 
N.  E.  63,  in  which  the  contrary  seems  to  be  assumed;  Musgrave  v. 
State.  133  Ind.  297,  32  N.  E.  885;  State  v.  Kealy,  89  Iowa,  94,  56  N. 
W.  283 ;  Reid  v.  Ham,  54  Minn.  305,  56  N.  W.  35,  21  L.  R.  A.  232,  40 
Am.  St.  Rep.  333;  note  95,  p.  71.  In  re  Flnck,  88  Kan.  616,  129  Pac. 
541,  47  Ll  R.  A.  (N,  S.)  807,  Ann.  Cas.  1914B,  789,  overruling  State  v. 
Hall,  40  Kan.  338,  19  Pac.  918,  10  Am.  St  Rep.  200;  In  re  Little,  129 
Mich.  454,  89  N.  W.  38,  57  U  IL  A.  295;  Rutledge  v.  Krauss,  73  N.  J. 
Law,  397,  63  AtL  988.  The  same  conflict  exists  as  to  the  right  to 
arrest  in  a  civil  action  after  extradition  for  a  crime.  See  Weale  v. 
Clinton  Circuit  Judge,  158  Mich.  563,  123  N.  W.  31;  In  re  Walker,  61 
Neb.  803,  86  N.  W.  510.  Where  fraud  or  imposition  is  practiced  upon 
the  executive  of  the  state  from  which  the  fugitive  is  extradited,  the 
courts  of  the  demanding  state  will  discharge  the  prisoner.  Harland  v. 
Territory,  supra.    See,  also,  Carr  y.  State,  104  Ala.  4,  16  South.  160. 

»o  Notes  94-96,  p.  71,  supra. 
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32.  The  requisites  of  a  search  warrant  are  generally  the 

same  as  the  requisites  of  a  warrant  of  arrest,  ex- 
cept as  the  difference  in  the  purpose  of  the  war- 
rant renders  them  different.    A  search  warrant — 

(a)  Must  accurately  describe  the  person  whose  place  is 

to  be  searched,  the  place,  and  the  property  to  be 
seized. 

(b)  It  must  command  the  property  to  be  brought  before 

the  magistrate. 

(c)  It  must  generally,  both  at  common  law  and  by  stat- 

ute, direct  the  search  to  be  made  in  the  da3rtime. 
In  special  cases  it  may  direct  a  search  in  the  night- 
time. 

33.  A  search  warrant  will  protect  the  officer  or  person  exe- 

cuting it  under  the  same  circumstances  as  a  war- 
rant of  arrest  will  protect  him. 

The  Constitution  of  the  United  States  declares  that  the 
people  shall  be  secure  in  their  persons,  houses,  papers,  and 
possessions,  from  unreasonable  arrests,  ^nd  that  no  war- 
rant to  search  any  place,  or  seize  any  person  or  thing,  shall 
Issue  without  descijibing  them  as  nearly  as  may  be,  nor 
without  probable  cause  supported  by  oath  or  affirmation. 
This  provision  does  not  apply  to  searches  and  seizures  un- 
der authority  of  the  states,*^  but  the  state  constitutions 
contain  the  same  or  a  similar  restriction.  The  provision 
IS  substantially  a  declaration  of  the  common  law.  It  does 
not  prohibit  such  searches  and  seizures  as  were  authorized 
by  the  common  law,  nor  does  it  prohibit  statutes  authoriz- 
ing reasonable  searches  and  seizures  in  cases  not  within 
the  common  law.*'  It  does,  however,  prohibit  unreasonable 
searches  and  seizures,  even  under  legislative  authority,  for 
a  statute  in  violation  of  the  Constitution  is  void. 

At  common  law,  in  order  to  recover  stolen  property,  or, 

«i  Reed  v.  Rice,  2  J.  J.  Marsh.  (Ky.)  44,  19  Am.  Dec.  122 ;  Weeks  v. 
U.  S.,  232  U.  S.  383,  34  Sup.  Ot  341,  58  L.  Bd.  652,  L.  R.  A.  1915B, 
834,  Ann.  Cfts.  1915C,  1177. 

<3Com.  y.  Dana,  2  Mete.  (Mass.)  336;  Allen  v.  Staples,  6  Gray 
(Mass.)  491;  Santo  ▼.  State,  2  Iowa,  165,  63  Am.  Dec  487. 

(7i«ABK  Gb.Pboc.(2d  Ed.) — 6 
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it  seems,  to  procure  evidence  of  a  crime,  a  magistrate,  on  a 
proper  complaint,  may  issue  a  warrant  directing  the  officer, 
or,  as  held  by  some  courts,  a  private  person,"*  to  whom  it  is 
addressed,  to  make  a  search  for  and  seize  the  property  de- 
scribed in  the  warrant.'*  Such  warrants  are  expressly  au- 
thorized by  statute  in  most  of  the  states,  and  in  addition  to 
this  there  are  statutes  authorizing  search  warrants  in  cases 
not  covered  by  the  common  law,  such  as  warrants  to  search 
for  and  seize  intoxicating  liquors,  lottery  tickets,  gambling 
apparatus,  etc.,  kept  in  violation  of  law. 

Not  only  under  the  statutes  and  the  constitutional  pro- 
vision mentioned  above,  but  also  at  common  law,  to  author- 
ize the  issuance  of  a  search  warrant,  there  must  be  a  com- 
plaint on  oath  or  affirmation.  This  is  essential.  The  usual 
form  of  a  complaint  for  the  purpose  of  obtaining  a  warrant 
to  search  for  stolen  property  is  for  the  complainant  to  aver 
in  direct  terms  the  fact  that  the  property  has  been  stolen, 
and  then  to  aver  that  he  hath  cause  to  suspect,  and  doth 
suspect,  that  it  is  secreted  in  the  house  or  place  proposed 
to  be  searched."     The  form  of  the  complaint  ■•  in  statu- 

88  Meek  v.  Pierce,  19  Wis.  300;  ante,  p.  39. 

84  1  Ohit.  Cr.  Law,  63;  BeU  v.  dapp,  10  Jolms.  (N.  T.)  263,  6  Am. 
Dec.  339;  State  v.  MUler,  48  Me.  576;  Allen  v.  Colby,  47  N.  H.  544. 

85  Com.  V.  Phillips,  16  Pick.  (Mass.)  214. 

86  Tlie  following  is  a  form  of  complaint  to  procure  a  warrant  to 
soarch  for  and  seize  stolen  property,  and  to  arrest  the  person  in 
whose  possession  it  Is  found : 

State  (or  Commonwealth)  of ,  County  of ,  to  wit: 

A.  B.,  upon  oath,  complains  that  on  the day  of ,  A.  D. 

,  in  the  county  aforesaid,  one  overcoat  of  the  value  of  twenty- 
five  dollars,  of  the  goods  and  chattels  of  the  said  A.  B.,  was  feloni- 
ously stolen,  taken,  and  carried  away  from  him  by  C.  D.,  and  that  he 
has  just  cause  to  suspect,  and  does  suspect,  that  the  said  property  is 

concealed  in  the  dwelling  house  of  the  said  C.  D.,  at ,  in  daid 

county. 

The  said  A.  B.  therefore  prays  that  the  said  dwelling  house  may  be 
searched,  and  the  said  stolen  property  seized  and  disposed  of  accord- 
ing to  law,  and  that  the  said  C.  D.  may  be  apprehended  and  dealt 
with  according  to  law. 

Dated  this day  of ,  A.  D. .      [Signed]    A.  B. 

(Here  follows  the  jurat  of  the  justice  as  in  the  form  on  page  29, 
ante.)  ' 
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tory  cases  is  generally  regulated  by  the  statute.  The  facts 
inducing  suspicion  should  be  stated  so  that  the  magistrate 
may  determine  whether  there  is  probable  cause,  for,  in  the 
absence  of  this,  a  warrant  cannot  be  issued.'^  The  war- 
rant *®  should  show  that  the  necessary  complaint  under 
oath  or  affirmation  was  made.'*  Some  courts  hold  that  it 
must  be  under  seal,  but,  as  we  have  seen,  there  is  a  conflict 
on  this  point.*® 

General  search  warrants,  like  general  warrants  of  arrest, 
are  void.  Not  more  than  one  place  can  be  named  in  one 
warrant.*^  To  be  valid,  the  warrant  must  accurately  de- 
scribe the  person  Whose  place  is  to  be  searched,  the  place, 
and  the  things  to  be  seized.*'     No  other  place  than  that 

87  1  Chit  Cr.  Law,  64;  Sandford  v.  Nichols,  13  Mass.  286.  7  Am. 
Dec.  151;  Com.  v.  Lottery  Tickets,  5  Gush.  (Mass.)  369. 

38  The  following  is  a  form  of  a  search  warrant  But  the  form  may 
differ  in  the  various  states: 

State  (or  Commonwealth)  of : — ,  County  of ,  to  wit: 

To  the  Sheriff  or  any  Constable  of  said  County: 

Whereas,  A.  B.,  of  the  county  aforesaid,  has  this  day  made  com- 
plaint on  oath,  before  me,  X.  Y.,  a  justice  of  the  peace  of  said  county, 

that  on  the day  of ,  A.  D.  — • ,  in  said  county,  one 

overcoat  of  the  value  of  twenty -five  dollars,  of  the  goods  and  chattels 
of  the  said  A.  B.,  was  feloniously  stolen,  taken,  and  carried  away  by 
C.  D.,  and  that  he  has  Just  cause  to  suspect,  and  does  suspect,  that 
the  said  property  is  concealed  in  the  dwelling  house  of  the  said  C. 
D.,  at ,  in  said  county. 

Now,  therefore,  you  are  commanded  to  search  the  said  dwelling 
house,  and  seize  said  stolen  property,  and  bring  the  same,  and  the 
said  C.  D.,  the  person  in  whose  possession  it  is  found,  before  me  at 
my  oifice  in  said  county,  to  be  disposed  of  and  dealt  with  according 
to  law. 

Given  under  my  hand  and  seal  this  day  of  ,  A. 

D. . 

[Signed]  X.  Y.,  J.  P.     [SealJ 

89  State  V.  Staples,  37  Me.  228 ;  State  v.  Spirituous  Liquors,  39  Me. 
262 ;  Jones  v.  Fletcher,  41  Me.  254. 

*o  People  v.  Holcomb,  8  Parker,  Cr.  R.  (N.  Y.)  656;  ante,  p.  34. 

*i  State' v.  Duane,  100  Me,  447,  62  Atl.  80. 

*«  Reed  v.  Rice,  2  J.  J.  Marsh.  (Ky.)  44,  19  Am.  Dec.  122;  Sandford 
V.  Nichols,  13  Mass.  286,  7  Am.  Etec.  151 ;  Grumon  v.  Raymond.  1  Conn. 
40,  6  Am.  Dec.  200 ;  Humes  v.  Taber,  1  R.  I.  464 ;  People  v.  Holcomb, 
3  Parker,  Cr.  R.  (N.  Y.)  656;  Santo  v.  State,  2  Iowa,  165,  63  Am.  Dec. 
487;  Meek  v.  Pierce,  19  Wis.  300;  Stone  v.  Dana,  5  Mete.  (Mass.)  96; 
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described  can  be  searched,**  and  it  has  been  held  that  no 
Other  property  than  that  described  can  be  seized.**  It  has 
been  held  sufficient,  where  the  warrant  aftd  the  complaint 
on  which  it  is  issued  are  on  the  same  paper,  for  the  warrant 
to  refer  to  the  complaint  for  a  description  of  the  property 
to  be  seized.*' 

The  warrant  must  command  that  the  property  to  be 
seized  shall  be  brought  before  the  magistrate,  to  be  dis- 
posed of  according  to  law.  It  is  void'if  it  leaVes  the  dispo- 
sitioh  of  the  property  to  the  ministerial  officer.** 

The  rules  in  regard  to  breaking  doors  in  executing  a 
search  warrant  are  substantially  the, same  as  those  stated 
in  treating  of  arrest  under  a  warrant.  As  a  rule,  locks 
should  not  be  broken  until  the  keys  are  demanded  and  re- 
fused, provided  there  is  any  person  at  hand  upon  whom 
demand  may  be  made.*^ 

The  statutes  authorizing  search  warrants  must  in  all 
cases  be  strictly  complied  with.    Some  of  the  statutes,  for 
instance,  require  the  complaint  to  be  fully  set  forth  in  the  • 
warrant,  and  a  warrant  failing  to  comply  with  the  statute, 
as  where  it  fails  to  name  the  complainants,  is  void.** 

It  is  possible  that  a  search  warrant  may  direct  a  search  to 

Ashley  v.  Peterson,  25  Wis.  621;  Dwlnnels  v.  Boynton,  3  Allen  (Mass.) 
310;  Com.  v.  Certain  Intoxicating  liquors,  109  Mass.  371;  Com.  v. 
Certain  Intoxicating  Liquors,  115  Mass.  145;  Jones  v.  Fletcher,  41 
Me.  254;  Flaherty  v.  Longley,  62  Me.  420;  Tuell  v.  Wrink,  6  Blackf. 
and.)  249 ;  State  v.  Whiskey,  54  N.  H.  164 ;  U.  S.  v.  Mills  (C.  C.)  185 
Fed.  318.  For  descriptions  of  property  held  sufficient,  see  State  v. 
Fitzpatrick,  16  R.  I.  54,  11  Atl.  767.  For  description  of  premises  held 
sufficient,  see  Com.  v.  Intoxicating  Liquors,  146  Mass.  509,  16  N.  E. 
298. 

«8  See  the  cases  above  cited;  and  see  State  v.  Spencer,  38  Me.  30; 
Jones  V.  Fletcher,  41  Me.  254;  McGlinchy  v.  Barrows,  41  Me.  74; 
State  V.  Thompson,  44  Iowa,  399.  But  see  Dwinnels^v.  Boynton, 
supra. 

44  Orozier  v.  Cundey,  6  Barn.  &  C.  232,  9  DowL  &  R.  224;  Stone  T. 
Dana,  5  Mete.  (Mass.)  98.  / 

45  Com  y.  Dana,  2  Mete,  (^iass.)  329. 
4«  Oooley,  Const  lim.  369. 

47  Androscoggin  R.  Co.  y.  Richards,  41  Me.  233. 

48  Guenther  v.  Day,  6  Gray  (Mass.)  490.  And  see  Hussey  v.  Davis, 
68  N.  H.  .317. 
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be  made  in  the  nighttime,  but  it  is  doubtful,  except  in  cases 
of  special  necessity/*  However  this  may  be,  the  statutes 
very  generally  reqi^ire  that  searches  shall  be  made  in  the 
daytime  only,  except  in  special  cases.' •  Where  they  al- 
low a  search  in  the  nighttime,  it  may,  of  course,  be  made.*^^ 
A  search  warrant  will  protect  the  officer  executing  it  un- 
der the  same  circumstances  as  a  warrant  of  arrest  will  pro- 
tect him.  Indeed,  the  rules  stated  in  treating  of  warrants 
'  of  arrest  are  generally  applicable  to  search  warrants,  except 
in  so  far  as  the  difference  in  the  object  of  the  warra^it  may 
make  them  inapplicable* 


TAKING  PROPERTY  FROM  PERSON  ARRESTED 

34.  Property  found  in  the  possession  of  a  person  arrested 
cannot  be  taken  from  him  and  turned  over  to  the 
magistrate,  unless  it  was  apparently  used  in  com- 
mitting the  crime,  or  is  the  fruit  of  the  crime,  or 
furnishes  the  prisoner  the  means  of  committing 
violence  or  escaping,  or  may  be  used  as  evidence. 

If  pe];sonal  property,  found  in  the  possession  of  a  person 
when  he  is  arrested,  was  apparently  used. by  him  in  the  com- 
mission of  the  crime,  or  if  it  was  obtained  by  the  crime, 
or  if  by  its  means  the  prisoner  may  commit  violence,  or 
effect  an  escape,  or  if  it  may  be  used  as  evidence  against 
him,  it  is  lawful  for  the  person  making  the  arrest  to  take  it 
from  him ;  **  but  a  prisoner  cannot  be  deprived  of  his  mon- 
ey or  other  property  if  it  is  in  no  way  connected  with  the 

*o  2  Hale,  P.  C.  150. 

BO  Cooley,  Const  Lim.  369. 

51  Com.  V.  Hinds,  145  Mass.  182,  13  N.  B.  397. 

B2  1  Bish.  Or.  Proe.  §§  210-212;  Relfsnyder  v.  Lee,  44  Iowa,  101,  24 
Am.  Rep.  733 ;  Commercial  Exch.  Bank  v.  McLeod,  65  Iowa,  665,  19 
N.  W.  329,  and  22  N.  W.  919,  54  Am.  Rep.  36;  Houghton  v.  Bachman, 
47  Barb.  (N.  Y.)  388;  Rex  v.  Burgiss,  7  Car.  &  P.  488.  Such  property 
cannot  be  seized,  even  though  it  affords  evidence  against  the  prisoner 
of  the  commission  of  a  similar  crime  to  that  for  which  the  arrest  is 
made.    U.  S.  v.  Mills  (C.  C.)  185  Fed.  31& 
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charge  or  proof  against  him,  or  may  not  be  used  by  him  in 
violence  or  in  escaping.  "To  take  away  the  party's  money 
in  such  cases  is  to  deprive  him  of  the  lawful  means  of 
defense."  '*  The  fact,  however,  that  property  has  been  il- 
legally obtained  from  a  person,  renders  it  none  the  less 
competent  evidence  against  him."* 

03  Reg.  V.  McKay,  3  Crawf.  &  D.  205;  Rex  v.  Kinsey^  7  Car.  &  P. 
447;  Rex  v.  O'Donnell,  Id.  138;  Rex  v.  Jones,  6  Car.  &  P.  343;  Com- 
mercial Exch.  Bank  v.  McLieod,  supra;  Welch  v.  Gleason,  28  S.  C. 
247,  5  S.  E.  599. 

6  4  Post,  p.  633;  State  v.  Flynn,  36  N.  H.  64;  Williams  v.  State,  ICO 
Ga.  511,  28  S.  E.  624,  39  L.  R,  A.  269;  State  v.  Pomeroy,  130  Mo.  489, 
32  S.  W.  1002;  State  v.  Grlswold,  67  Conn.  290,  34  Atl.  1046,  33  L.  R. 
A,  227.  The  introduction  in  evidence  of  papers  unlawfully  taken 
from  defendant  is  not  a  violatiou  of  the  constitutional  provision 
against  compelling  a  person  to  testify  against  himself.  State  v. 
J»onieroy,  supra;  People  v.  Adams,  176  N.  Y.  351,  68^  N.  E.  636.  63  I>. 
R.  A.  406.  98  Am:  St.  Rep.  675;  Adams  v.  New  York,  192  U.  S.  585,  24 
Sup.  Ct.  372,  48  L.  Ed.  575.  But  see  State  v.  Sheridan,  121  Iowa,  164, 
96  X.  W.  730;  State  v.  Height,  117  Iowa,  650,  91  N.  W.  935,  59  L.  R. 
A.  437,  94  Am.  St.  Rep.  323 ;  State  v.  Slamon,  73  Vt  212,  50  Atl.  1097. 
87  Am.  St.  Rep.  711;  State  r.  Krinskl,  78  Vt  162,  62  Atl.  37.  See  4 
Wigmore,  Ev.  f  2264. 
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Chapter  hi 

PRELIMINARY    EXAMINATION,     BAIL,     AND    COMMITMENT 

35.  Preliminary  Examination. 

36.  Ball— In  General. 

37-^38.  Right  to  Release  on  Ball. 

39.  Sufficiency  of  Ball. 

40.  Remedy  of  Accused  on  Denial  of  BaiL 

41.  The  Bond  or  Recognizance. 

42.  Release  of  Sureties. 

43.  Breach  of  Bond  or  Recognizance,  or  Forfeiture  of  Bail. 

44.  Commitment.  • 

45.  Habeas  Corpus. 

PRELIMINARY  EXAMINATION 

3^5.  Both  at  common  law,  and  very  generally  by  statutes  in 
,  the  different  states,  a  person  arrested  on  a  charge 
of  crime  is  entitled  to  a  preliminary  examination 
before  a  proper  magistrate,  without  unnecessary 
delay,  to  determine  whether  a  crime  has  in  fact 
been  committed,  and,  if  so,  whether  there  ia  prob- 
able cause  to  suspect  that  he  is  guilty  qf  its  com- 
mission.   Without  such  an  examination  as  soon  as 
the  circumstances  will  permit,  the  detention  of  the 
accused  will  be  unlawful. 
EXCEPTIONS— (a)  The  right  to  an  examination  may 
be  waived  by  the  accused. 

(b)  An  examination  is  not  necessary  where  the  ac- 

cused is  a  fugitive  from  justice. 

(c)  A  coroner's  inquest  and  commitment  in  homicide 

cases  is  equivalent  to  an  examination  before  a 
magistrate,  in  the  absence  of  a  statutory  pro- 
vision to  the  contrary. 

(d)  If  an  indictment  against  the  accused  has  been 

found  by  the  grand  jury,  an  examination  be- 
fore a  magistrate  is  not  necessary. 
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When  an  Offender  or  suspected  offender  has  been  arrested 
in  any  of  the  modes  men^tioned  in  the  preceding  chapter,  he 
must,  as  soon  as  the  circumstances  will  permit,  be  taken 
before  a  proper  magistrate, -and  given  a  preliminary  hearing 
or  examination,  for  the  purpose  of  determining  whether 
there  is  sufficient  ground  ior  detaining  him  for  trial.  In 
most  of  the  states,  if  not  in  all  of  them,  it  is  so  provided  by 
statute,  but,  independently  of  any  statutory  provision  on 
the  subject,  a  preliminary  examination  is  necessary  at  com- 
mon law.  If  it  is  denied  the  accused,  or  jf  it  is  illegally  con- 
ducted, his  detention  will  be  unauthorized.^ 

There  are  some  exceptions  to  this  rule.  In  the  first  place, 
the  right  to  an  examination  is«i  right  which  the  accused 
may  waive.^  The  waiver,  however,  to  be  eflFective  against 
him,  must  have  been  made  freely.  A  waiver  under  fear  of 
personal  violence  cannot  estop  him  from  claiming  this 
right.*  Generally,  it  is  provided  that  informations  may  be 
filed  without  a  preliminary  examination,  where  the  accused 
is  a  fugitive  from  justice.* 

In  the  absence  of  statutory  provision  to  the  contrary,  the 
accusation  returned  by  a  coroner's  jury  upon  an  inquisition, 
and  the  commitment  by  the  coroner,  have  the  force  and 
effect  of  an  examination  and  commitment  by  ^  magistrate, 
though  the  inquisition  was  held  in  the 'absence  of  the  ac- 
cused.   At  common  law,  the  accused  can  be  tried  on  such 


1  Simmons  v.  Vandyke,  138  Ind.  380,  37  N.  BL  973,  26  U  R.  A.  33, 
46  Am.  St  Rep.  411 ;  Devine  v.  State,  4  Iowa,  443 ;  Paplneau  v.  Ba- 
con, 110  Mass.  319;  State  v.  Miller,  31  Tex.  664;  Jackson  v.  Com.,  23 
Grat.  (Va.)  919;  State  r.  Pay,  45  Utah,  411, 146  Pac.  300. 

2  State  v.  Cobb,  71  Me.  198;  Stuart  v.  People,  42  Mich.  255,  3  N. 
W.  863;  In  re  Malison,  36  Kan.  729,  14  Pac.  144;  Butler  v.  Com.,  81 
Va.  159;  Cowell  v.  Patterson,  49  Iowa,  514;  State  v.  Mays,  24  S.  O. 
190;  Benjamin  v.  State,  25  Fla.  675,  6  South.  433 ;  McCoy  v.  State,  46 
Ark.  141;  Washburn  v.  People,  10  Mich.  372;  People  v.  Jones,  24 
Mich.  215 ;  People  v.  WWght,  89  Mich.  70,  50  N.  W.  792.  But  see  Ex 
parte  Ah  Bau,  10  Nev.  264.  See,  for  waiver  by  neglect  to  object  be- 
fore plea,  People  v.  Ronsse,  26  CaL  App.  100,  146  Paa  65. 

s  In  re  Malison,  supra. 

«  People  y.  Kuhn,  67  Midi«  463,  85  N.  W.  88;  State  r.  Woods,  49 
Kan.  237,  30  Paa  520. 


I  35)  PBBLIMII7ABT   EXAMINATION  89 

an  accusation.  It  is  equivalent  to  an  indictment.*  This,  of 
course,  can  apply  only  in  cases  of  homicide. 

The  examination  before  a  magistrate  has  nothing  to  do 
with  the  finding  of  an  indictment  against  the  accused  by  the 
^and  jury,  unless  by  reasoii  of  statutory  provisions,  as,  for 
instance,  where  an  indictment  is  allowed  to  be  based  upon 
the  minutes  of  the  preliminary  examination.  The  two  pro- 
ceedings are  entirely  distinct.  The  fact,  therefore,  that  the 
grand  jury  are  investigating  the  charge  against  the  accused 
does  not  deprive  him  of  his  right  to  an  examination  before 
a  magistrate  to  determine  whether  he  should  be  held  to 
await  the  decision  of  the  grand  jury.*  A  discharge  by  the 
magistrate  would  not  prevent  an  indictment  by  the  grand 
jury ;  and  an  indictment  would  itself  authorize  or  require 
detention  of  the  accused,  so  that  after  an  indictment  an 
examination  would  be  an  idle  ceremony,  and  therefore  un- 
necessary. 

It  is  required,  both  by  the  statutes  and  at  common  law, 
that  the  examination  shall  be  had  without  any  further  delay 
than  the  circumstances  render  unavoidable.^  Unnecessary 
delay  will  render  the  detention  of  the  accused  a  false  im- 
prisonment." At  common  law  the  hearing  may  be  adjourn- 
ed from  time  to  time  for  good  cause,  or  with  consent  of  the 

«  Ex  parte  Anderson,  55  Arki  527,  18  S.  W.  856;  Com.  v.  LalTerty, 

II  Pa.  Co.  Ct.  R,  513;  post,  p.  148. 

«  State  ex  rel.  Matranga  r.  Recorder,  42  La.  Ann.  1001,  8'  South. 
^79,  10  L.  R.  A.  137. 

f  Seavage  v.  Tateham,  Cro.  EUz.  829;  In  re  Peoples,  47  Micli.  626, 
14  N.  W.  112;  Davis  v.  Capper,  10  Bam.  &  C.  28;  Wright  v.  Court,  4 
Bam.  &  C.  596;  State  v.  Freeman,  86  N.  C.  683;  and  see  cases  here- 
after dted.  If  a  prisoner  cannot  be  brought  before  a  magistrate  on 
the  night  of  his  arrest,  the  officer  may  place  him  in  Jail  for  the  night 
Wiggins  V.  Norton,  83  Ga.  148,  9  S.  B.  607.  See  further,  as  to  neces- 
sary delay,  Amold  v.  Steeves,  10  Wend.  (N.  T.)  515;  Wheeler  v.  Nes- 
bitt,  24  IJow.  544,  16  L.  Ed.  765.  A  party  may  waive  his  right  to  be 
immediately  taken  before  a  magistrate.  Nowak  v.  Waller,  56  Hun, 
647,  10  N.  X.  Supp.  199. 

8  Tubbs  V.  Tukey,  3  Cush.  (Mass.)  438,  50  Am.  Dec.  744;  Davis  v. 
Capper,  supra ;  State  v.  Eruise,  32  N.  J.  Law,  313.  Statutes  in  some 
jurisdictions  provide  that  on  the  return  of  the  warrant,  with  the  ac- 
cused, the  Justice  shall  proceed  to  hear,  try,  and  deteraiine  the  case 
within  one  day,  unless  continued  for  cause.  See  Hepler  v.  State,  43 
TSls.  479. 
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defendant.*  The  length  of  time  is  now  very  generally  lim- 
ited by  statute ;  but,  even  at  common  law,  an  adjournment 
for  an  unnecessary  length  of  time  is  unlawful.^^  In  no  case, 
unless  a  statute  should  expressly  so  permit,  can  the  hearing 
be  adjourned  to  await  the  mere  convenience  of  the  magis- 
trate or  the  prosecuting  officers.^  ^ 

Before  Whom  - 

At  common  law,  and  by  the  statutes  in  most  of  the  states, 
the  officer  may,  unless  the  warrant  directs  otherwise,  take 
his  prisoner  either  before  the  magistrate  who  issued  the 
warrant,  or  before  any  other  magistrate  having  jurisdiction 
of  the  offense.^*  In  other  states  he  can  only  take  him  be- 
fore the  magistrate  who  issued  the  warrant,  unless  he  is 
absent,  in  which  case  he  may  take  him  before  some  other 
magistrate.** 

In  some  states  the  statutes  provide  for  a  change  of  venue 
to  some  other  justice  on  the  ground  of  prejudice,  or  for 
other  reasons ;  **  but  in  others,  where  the  statutes  providing 
for  a  change  of  venue  from  one  justice  to  another  do  not 
expressly  mention  preliminary  examinations,  it  has  been 
held,  on  a  construction  of  them,  that  they  do  not  apply  to 
such  examinations,  but  only  to  actions  or  proceedings  which 
the  justice  has  power  to  try  and  determine.** 

« 

»  Chitty,  Cr.  Law,  73.  If  the  order  of  adjournment  is  apparently 
for  the  benefit  of  the  accused,  is  made  in  his  presence,  and  without 
objection  by  him,  It  will  be  presumed  that  he  consented  to  it.  Com. 
V.  Vincent,  160  Mass.  280,  35  N.  E.  852. 

10  Davis  v.  Capper,  supra;  Hamilton  v.  People,  29  Alich.  173:  Par- 
dee y.  Smith,  27  Mich.  43.  An  adjournment  for  an  unreasonable 
time,  or  for  a  greater  length  of  time  than  is  fixed  by  statute,  may 
render  the  magistrate  and  the  ofiicer  having  the  custody  of  the  ac- 
cused guilty  of  false  imprisonment    Davis  v.  Capper,  supra. 

11  In  re  Peoples,  supra.  Absence  of  the  county  attorney  from  the 
county,  when  a  warrant  is  returned  to  a  justice,  16  ground  for  a  rea-. 
sonable  continuance.    State  v.  Nerbovig,  33  Minn.  4S0,  24  N.  W.  321. 

1^  Foster's  Case,  5  Coke,  59;  Com.  v.  Wilcox,  1  Cush.  (Mass.)  503; 
Wiggins  v.  Norton,  83  Ga.  148,  9  S.  B.  607;  ante,  p.  68. 

13  Batchelder  v.  Currier,  45  N.  H.  460;  People  v.  Fuller,  17  Wend. 
CN.  y.)  211. 

X^  State  v.  Sorenson,  84  Wis.  27,  53  N.  W.  1124. 

15  Duflies  V.  State,  7  Wis.  672;  State  v.  Bergman,  37  Minn.  407,  34 
N,  W.  737. 
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Mode  of  Conducting  Examination 

The  mode  in  which  a  preliminary  examination  must  be 
conducted  is  almost  entirely  regulated  by  statute,  and  these 
statutes  must  be  strictly  followed,  or  the  proceedings  will 
be  void.^* 

Same — Complaint 

It  is  generally  required  that  a  complaint  shall  be  made 
against  the  accused.  Where  the  accused  has  been  arrested 
by  warrant,  the  complaint  made  for  the  purpose  of  pro- 
curing the  issuance  of  the  warrant  serves  in  most  states  as 
the  complaint  Jor  the. purpose  of  the  examination.  A  com- 
plaint is  just  as  neeessary  where  the  arrest  has  been  made 
without  a  warrant.*^ 

In  some  states  it  is  held,  however,  that,  as  the  complaint 
or  affidavit  made  for  the  purpose  of  procuring  an  arrest  is 
merely  for  the  purpose  of  satisfying  the  magistrate  that  a 
crime  has  been  committed  and  that  there  is  probable  cause 
to  suspect  the  accused,  if  it  is  defective  it  will  not  invalidate 
the  subsequent  examination  and  commitment  of  the  ac- 
cused; that  the  accused  can  only  avail  himself  of  defects 
therein  before  his  examination  and  commitment.^*  And  it 
is  also  held  that  if,  upon  the  examination,  it  is  found  that 
the  accused  is  probably  guilty  of  an  offense  other  than  that 
charged  in  the  complaint,  he  should  not  for  that  reason  be 
discharged.  It  is  the  duty  of  the  magistrate  to  commit  him 
for  trial  for  the  offense  disclosed  by  the  evidence.^® 

Even  when  a  complaint  is  essential,  yet  where  it  is  insuffi- 
cient, because  it  fails  to  charge  an  oft'ense,  or  because  it 
does  not  charge  the  particular  offense  of  which  the  evidence 
shows  the  accused  is  probably  guilty,  or  for  any  other  rea- 
son, the  magistrate  is  not  bound  to  discharge  him,  but  may 
hold  him  until  a  new  complaint  is  made.^** 

i«  Devine  v.  State,  4  Iowa,  443;  Papineau  v.  Bacon,  110  Mass.  319; 
Jackson  v.  Com.,  23  Grat.  (Va.)  919. 

17  Tracy  v.  Wmiams,  4  Conn.  107,  10  Am.  Dec.  102.  No  warrant 
need  be  issued,  however,  as  tbat  would  be  unnecessarj'.    Ante,  p.  46. 

18  People  r.  Smith,  1  Cal.  9. 

i»  People  V.  Smith,  supra;  People  v.  Wheeler,  73  Cal.  252,  14  Pac 
796 ;   Ex  parte  Burke,  58  Miss.  50. 
so  See  State  v.  Shaw,  4  Ind.  428. 
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In  some  states  the  complaint  made  for  the  arrest  and  ex- 
amination of  the  accused  is  of  no  force  after  the  warrant  of 
arrest  is  issued.  The  examination  is  had  upon  the  warranty 
and  not  upon  the  complaint. 

Same — Attorneys  for  the  State  and  for  the  Accused 

The  state  is  generally,  but  not  necessarily,  represented  at 
the  hearing  by  the  prosecuting  attorney.  The  prosecutor, 
unless  it  is  prohibited  by  law,  may  also  employ  private 
counsel  to  assist.*^  At  common  law  it  was  held  that  the 
accused  had  no  right  to  be  represented  by  counsel,  since  the 
proceeding  is  a  preliminary  investigation  only,  and  not  con- 
clusive upon  him ;  **  but  by  constitutional  provisions  and 
by  statute  in  most  of  the  states  he  is  given  this  right.** 

Same — Presence  of  Accused 

Probably  at  common  law  the  accused  could  not  insist  on 
being  present  at  the  hearing,  but  it  is  very  generally  pro- 
vided by  statute  that  the  examination  shall  be  conducted  in 
his  presence.** 

Same — Intimidation  and  Restraint  of  Accused 

The  accused,  when  brought  before  a  magistrate  for  his 
examination,  should  not  be  subjected  to  intimidation  or  un- 
necessary personal  restraint.  He  should  not  be  handcuffed 
or  otherwise  bound,  unless  he  is  unruly.*"  The  mere  fact, 
however,  that  he  was  handcuffed  when  he  waived  his  exami- 
nation will  not  affect  the  validity  of  a  subsequent  indict- 
ment.*' 

Same — Examination  of  Witnesses 

At  common  law  witnesses  for  the  accused  are  not  neces- 
sarily examined  at  the  preliminary  hearing,  and  the  accused 

21  People  ex  rel.  Howes  ▼.  Grady,  66  Hun,  465,  21  N.  T.  Supp.  381.. 

«2  Cor  v.  Coleridge,  1  Bam.  &  C.  37. 

»» People  V.  Napthaly,  105  Cal.  641,  39  Pac.  29;  People  ▼.  Fuller 
(Sup.)  68  N.  T.  Supp.  742.  If  counsel  is  not  present,  statutes  provide 
that  a  reasonable  time  must  be  allowed  defendant  to  procure  coun- 
sel. People  V.  Napthaly,  supra.  This  right  to  counsel  may  be  waiv- 
ed, however.    People  v.  Elliott,  80  Cal.  296,  22  Pac.  207. 

«*  People  V.  Napthaly,  105  Cal.  641,  39  Pac.  29. 

««  2  Hawk.  P.  O.  c.  28,  §  1;  Brltt  c.  5,  fol.  14;  State  r.  Krlng,  64 
Mo.  591;  People  v.  Harrington,  42  Cal.  165,  10  Am.  Rep.  296. 

s«  State  V.  Lewis,  19  Kan.  260. 
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probably  cannot  insist  upon  their  being  examined ;  '^  but 
the  better  practice  is  to  examine  them  if  the  accused  asks  it, 
and  if  their  testimony  may  aid  in  determining  whether  there 
is  probable  cause.*®  In  some  states  the  statute  expressly 
provides  that  the  witnesses  produced  by  the  accused  shall 
be  examined.  The  accused  is  also  allowed  by  statute, 
though  not  at  common  law,  to  cross-examine  the  witnesses 
against  him. 

It  is  generally  provided  by  statute  that  the  magistrate, 
while  examining  any  witness,  may  in  his  discretion  exclude 
from  the  place  of  examination  all  the  other  witnesses ;  and 
that  he  may  also,  if  requested,  or  if  he  sees  cause,  direct  the 
witnesses  for  or  against  the  accused  to  be  kept  separate,  so 
that  they  cannot  converse  with  each  other  until  they  are 
examined.  This  discretionary  power  has  always  existed  at 
common  law.  In  the  absence  of  statute^  the  evidence  need 
not  be  reduced  to  writing.^*  It  is  provided  in  some  states 
that  the  testimony  of  the  witnesses  examined  shall  be  re- 
duced to  writing  by  the  magistrate,  or  under  his  direction, 
and  shall  be  signed  by  the  witnesses.**  A  failure  in  this 
respect  will  be  fatal  to  all  subsequent  proceedings,  where 
the  subsequent  prosecution  is  by  information.*^ 

Same — Bxamination  of  Accused 

It  is  provided  by  the  Constitutions  of  the  United  States, 
and  of  most  if  not  all  the  states,  that  no  person  shall  be 
compelled  to  be  a  witness  against  himself  in  a  criminal  case, 
and  the  accused,  therefore,  cannot  be  examined  as  a  wit- 

^t  See  U.  S.  V.  WWte,  2  Wa&h.  C.  C.  29,  Fed,  Cas.  No.  16,685. 

««  Wbart.  Or.  PI.  &  Prac.  §  72;  Anon.,  2  Car.  &  K.  845. 

2»  Redmond  v.  State,  12  Kan.  172. 

«o  State  V.  Flowers,  58  Kan.  702,  50  Pac.  938 ;  People  v.  Brock,  64 
Mich.  691,  31  N.  W.  585.  Some  statutes  provide  that  the  evidence 
must  be  reduced  to  v^rlting  when  demanded  by  the  accused,  only. 
People  V.  Hines,  57  App.  Dlv.  419,  68  N.  Y.  Supp.  276. 

»i  People  V.  Chapman,  62  Mich,  280,  28  N.  W.  896,  4  Am,  St  Rep. 
857.  Failure  In  this  respect  cannot  be  cured  by  amendment,  after 
the  Justice  has  made  his  return  to  the  circuit  court  People  v.  Chap- 
man, supra.  Where  the  testimony  w|i8  reduced  to  writing  and  slgn- 
(ed,  failure  to  read  It  to  the  witnesses  Is  waived  by  not  objecting  to 
the  filing  of  the  information.  People  r.  Qleason,  63  Mich,  626,  30  N. 
W.  210. 
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ness  unless  he  chooses  to  submit  to  examination.**  At  com- 
mon law  he  was  not  allowed  to  be  a  witness  in  his  own  de- 
fense, but  his  incompetency  in  this  respect  has  been  very 
generally  removed  by  statute,  and  he  can  now  testify,  if  he 
desires  to  do  so,  in  his  own  behalf  on  his  preliminary  exam- 
ination.'* When  he  does  so,  he  becomes,  like  any  otfier 
witness,  subject  to  cross-examination  by  the  attorney  for 
the  state,  and,  as  we  shall  see,  his  testimony  may  be  used 
against  him  at  his  trial.** 

Same — Statement  of  Accused 

Not  only  by  statute  in  isome  states,  but  also  at  common 
law,  or  by  early  English  statutes  which  are  old  enough  tp  be 
a  part  of  our  common  law,**  the  accused  is  entitled,  but  can- 
not be  compelled,  to  make  a  statement  not  under  oath.** 
In  a-few  states  he  may  be  cross-examined.  This  statenjent 
may  be  used  against  him  at  the  trial,*'  and  the  magistrate 
must  so  inform  him.  Failure  to  caution  him  in  this  respect 
may  render  the  statement  inadmissible  against  him.** 

Same — Sufficiency  of  Evidence 

Neither  at  common  law  nor  by  statute  is  the  same  degree 
of  proof  required  in  order  that  the  magistrate  may  commit 
or  bind  over  the  accused  to  await  action  by  the  grand  jury, 
or  to  await  trial,  as  is  necessary  to  convict  him  on  his  trial. 
The  rule  at  common  law  is  stated  by  Blackstone  to  be  that 
if  "it  manifestly  appears  either  that  no  such  crime  was  com- 

32  KeUy  T.  State,  72  Ala.  244. 

»«  State  T.  Kinder,  96  Mo.  548,  10  S.  W.  77. 

»*  Post,  p.  642, 

88  Rex  V.  Fasg,  4  Car.  &  P.  566;  Rex  r.  Green,  5  Car.  &  P.  312. 
His  statement  ought  not  to  be  taken  until  after  the  evidence  against 
him  is  all  received,  and  then  he  should  be  asked  if  he  has  anything 
to  say  in  answer  to  the  charge.  Rex  v.  Fagg,  supra. 
>  86  If  the  statement  is  under  oath,  it  cannot  be  used  against  him. 
Rex  V.  Smith,  1  Starkle,  242;  Rex  v.  Rivers,  7  Car.  &  P.  177;  Reg.  v. 
Pikesley,  9  Car.  &  P.  124. 

«T  Post,  p.  622.  Where  two  prlsonera  are  taken  before  a  magis- 
trate, and  both  make  a  statement,  the  statement  of  one  cannot  be 
used  against  the  other  on  the  trial.  Reg.  v.  Swinnerton,  1  Car.  &  M. 
593. 

«»  Rex  V.  Green,  5  Car.  &  P.  312;  post,  p.  625. 
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mitted,  or  that  the  suspicion  entertained  of  the  prisoner 
was  wholly  groundless,  in  such  cases  only  is  it  lawful  to 
discharge  him.  Otherwise  he  must  be  either  committed  to 
prison  or  give  bail."  •"  With  us,  however,  more  evidence  is 
required.  The  general  rule  is  that  the  magistrate  must  find 
that  there  is  probable  cause  to  believe  the  accused  commit- 
ted the  crime  charged ;  *®  and,  even  in  the  absence  of  such  a 
provision,  the  evidence  should  show  this  much.*^  It  need 
not,  either  at  common  law  or  under  the  statutes,  show 
more.*' 

Statutes  providing  that  the  magistrate  shall  examine  tKe 
complainant  and  his  witnesses  on  oath  are  held  directory 
as  to  the  quantity  of  testimony  t©  be  taken.  He  need  not 
examine  all  the  witnesses  present,  either  for  the  state  or  ac- 
cused.** 

Same — Binding  Over  the  Witnesses 

At  common  law,  in  cases  of  felony,  the  magistrate  may  re- 
quire the  material  witnesses  for  the  prosecution  to  enter 
into  recognizances  to  appear  at  the  trial  of  the  accused,  and 
if  they  cannot  find  security  they  may  be  committed  to  jail.** 
In  some  of  our  states,  by  statute,  the  power  of  the  magis- 
trate in  this  respect  extends  to  misdemeanors.**     In  some 

»»4  Bl.  Comm.  296;  Bostlck  v.  Rutherford,  11  N.  O.  90;  Ex  parte 
Bell,  14  Rich.  (S.  0.)  13.  .      * 

*o  Where  the  statute  provides  that  the  magistrate  must  find  that 
an  ofifense  has  been  conunltted,  and  that  there  is  probable  cause  to  be- 
lieve the  accused  guilty,  the  record  of  the  magistrate  should  show 
the  existence  of  these  conditions.  State  v.  Tennison,  89  Kan.  726,  18 
Pac.  948. 

*i  Stete  T.  Hartwell,  35  Me.  129;  Burr»s  Trial,  11,  15;  Whart.  Cr. 
PI.  &  Praa  (  73;  Yaner  v.  People,  34  Mich.  286;  Reg.  v.  Johnson;  2 
Car.  &  K.  394 ;  Anon.,  Id.  845. 

*2  People  V.  Sherman,  3  Cal.  Unrep.  Gas.  851,  32  Pac.  87^,  and  cases 
cited  above. 

48  Emery  v.  State,  92  Wis.  146,  65  N.  W.  848.  Where  the  statute 
provides  that  the  magistrate  shall  examine  the  complainant  and  the 
witnesses  in  support  of  the  prosecution,  he  need  not  examine  all  the 
witnesses  for  the  prosecution  who  are  present.  It  Is  sufficient  If  he 
receive  such  testimony  from  the  complainant  and  his  witnesses  as 
may  be  offered.    People  v.  Curtis,  95  Mich.  212,  54  N.  W.  767. 

**  2  Hawk.  P.  C.  c.  16,  §  2. 

*B  Mark  well  v.  Warren  Co.,  53  Iowa,  422,  5  N.  W.  570. 
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states  the  hardship  resulting  from  this  rule,  where  witnesses 
are  unable  to  find  sureties,  has  induced  the  legislature  to 
pass  statutes  requiring  them  to  be  allowed  to  go  at  large  on 
their  own  recognizance. 

Same — Decision  of  Magistrate  and  Return 

If  the  magistrate  deems  the  evidence  insufficient  to  show 
probable  cause  for  holding  the  accused,  he  must  discharge 
him.  This  discharge,  however,  will  not  prevent  another 
complaint  and  examination  for  the  same  offense.**  If,  on 
the  other  hand,  the  magistrate  determines  that  he  should 
hold  the  accused  for  trial,  he  must  make  an  order  to  that 
effect,  and  must  fix  the  amount  of  bail,  if  the  offense  is 
bailable.  The  question  of  bail  and  the  commitment  will  be 
presently  explained. 

The  statutes  generally  require  that  the  magistrate  shall 
certify  the  examination  and  proceedings,  and  return  the 
same  to  the  clerk  of  the  court  before  which  the  accused  is 
bound  to  appear,  and  a  proper  return  is  generally  essential 
to  the  validity  of  an  information  filed  in  the  higher  court, 
and  to  the  jurisdiction  of  the  higher  court  thereon.*' 

Effect  of  Want  of  Examination  or  Irregularities  Therein 

It  is  not  every  irregularity  in  the  preliminary  examina- 
tion that  will  affect  the  subsequent  proceedings  against  the 
accused.  Failure  to  grant  the  accused  a  preliminary  hear- 
ing, as  we  have  already  seen,  or  irregularities  at  the  hear- 
ing, cannot  affect  the  validity  of  an  indictment  against  him ; 
for  the  right  of  the  grand  jury  to  investigate  a  charge  and 
present  an  indictment  in  no  way  depends  upon  a  prelimi- 
nary examination.*®     In  some  states  an  indictment  is  al- 


*«Templeton  v.  People,  27  Mich.  501;  State  v.  Rltty,  23  Qhlo  St. 
662;  Cowell  v.  Patterson,  49  Iowa,  514;  Ex  part^  Walsh,  39  Cal.  705; 
State  y.  Jones,  16  |Can.  608.  The  same  Is  true  where  the  prosecatloa 
has  been  dismissed,  on  appeal,  because  of  the  Invalidity  of  the  pre- 
liminary examination.    People  v.  Brock,  64  Mich.  691,  31  N.  W.  585. 

*T  As  to  the  sufficiency  of  the  return,  see  People  v.  Dowdlgan,  67 
Mich.  96,  38  N.  W.  920. 

*8  Osbom  V.  Com.  (Ky.)  20  S.  W.  223;  State  v.  Schleler,  4  Idaho, 
120,  37  Pac.  272.    Contra,  Com.  v.  Hughes,  11  Pa.  Co.  Ot  R,  470. 
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lowed  to  be  founded  on  the  minutes  of  ^  preliminary  exam- 
ination, and  the  rule  there  would  be  different.** 

In  those  states,  however,  where  the  prosecuting  attorney- 
is  allowed  to  file  an  information  against  the  accused  in  lieu 
of  an  indictment,  the  preliminary  examination  is  intended 
to  take  the  place  of  a  presentment  by  the  grand  jiury,  and 
furnish  the  same  protection  against  prosecutions  without 
cause.  Here  a  proper  preliminary  examination,  unless  it  is 
waived,"*  is  not  only  a  right  of  the  accused,  but  is  essen- 
tial to  the  validity  of  an  information  upon  which  he  is  to 
be  tried."^  In  such  jurisdictions,  where  the  statute  requires 
the  examining  justice  to  hold  the  accused  to  answer,  when 
he  is  satisfied  that  an  offense  has  been  committed,  and  that 
there  is  probable  cau3e  to  believe  the  accused  guilty,  it  has 
been  held  that  the  decision  of  the  justice  on  these  points  is 
a  judicial  determination  necessary  to  the  jurisdiction  of  the 
higher  court,  and  that  an  information  filed  in  the  higher 
court  before  any  return  has  been  made,  showing  such  a 
decision  by  the  justice,  should  be  quashed,  and  this,  not- 
withstanding a  proper  return  is  made  pending  the  motion  to 
quash.** 

Presumption  of  Regularity  of  Proceedings 

The  proceedings  before  the  magistrate  are  presumed  to 
have  been  regular.**  Where  a  statute,  for  instance,  allows 
a  magistrate  to  try  a  complaint  where  the  punishment  may 
be  within  or  beyond  his  jurisdiction  to  try,  and  to  bind  over 
the  accused  for  trial  in  the  higher  court  if  in  his  opinion 
the  offense  is  so  aggravated  as  to  require  a  greater  pun- 
ishment than  he  can  impose,  his  record  need  not  show  that 
the  offense  was  so  aggravated  as  to  require  binding  over, 

*•  See  State  v.  Wise,  83  Iowa,  696,  60  N.  W.  69 ;  State  v.  Helvln,  05 
Iowa,  289,  21  N.  W.  G45. 

80  Stuart  V.  People,  42  Mich.  255,  3  N.  W.  863;  ante,  p.  88. 

»i  O'Hara  v.  People,  41  Mich.  623,  3  N.  W.  161;  People  v.  Evans,  72 
Mich.  367,  40  N.  W.  473. 

8  2  People  ▼.  Evans,  supra.  It  has  been  held,  however,  that,  where 
the  Justice's  return  falls  to  show  a  waiver  of  examination,  the  court 
may  order  a  further  return,  and  when  It  Is  made  the  information  wlU 
be  upheld.    Pec^le  v.  V^right,  89  Mich.  70,  60  N.  W.  792. 

»»  Boynton  v.  State,  77  Ala.  30. 

Clabk  Cb.Pboc.(2d  Ed.)— 7 
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for  the  presumption  in  fgivor  of  his  judgment  binding  him 
over  will  supply  the  omission/*  So,  also,  where  the  testi- 
mony at  the  preliminary  examination  is  not  required  to  be, 
and  is  not,  reduced  to  writing,  it  Will  be  presumed,  in  the 
absence  of  any  showing  to  the  contrary,  that  it  was  suffi- 
cient to  authorize  the  decision  of  the  magistrate,  whatever 
that  decision  may  be."* 

Waiver  of  Objections 

As  we  have  seen,  the  accused  may  waive  his  right  to  a 
preliminary  examination.  He  may  also,  though  he  has  not 
waived  an  examination,  waive  the  objection  that  he  was  not 
given  one,  and  he  may  waive  any  irregularities  in  the  ex- 
amination. As  a  rule,  he  will  be  deemed  to  have  waived 
them  if  he  has  failed  to  make  objections  at  the  proper  time. 
If,  for  instance,  he  enters  into  a  rjBCOgnizance,  or  gives  a 
bail  bond,  for  his  appearance  at  c^ourt  to  stand  his  trial, 
without  making  any  objection  to  the  sufficiency  of  the  war- 
rant on  which  he  was  arrested,  or  the  sufficiency  of  the 
complaint  or  information  on  which  he  is  held,  he  waives 
any  defects  in  this  respect."'  Giving  bail  is  also  a  waiver 
of  any  irregularity  in  the  order  of  commitment."^ 

Failure  to  plead  in  abatement  in  the  trial  court  is  a  waiver 
of  the  objection  that  there  has  been  no  preliminary  exam- 
ination."* And,  generally,  objections  to  matters  of  form  in 
the  commitment  proceedings  are  waived,  if  not  raised  before 
plea  and  trial."" 

Power  to  Convict  and  Punish 

In  all  the  states  magistrates  have  exclusive  jurisdiction 
to  try  and  punish  for  certain  petty  offenses.  In  some  states 
th«y  have  concurrent  jurisdiction  with  the  higher  court  over 

8*  State  V.  Watson,  56  Onn.  188,  14  Atl.  797.  But  see  People  t. 
Evans,  72  Mich.  367,  40  N.  W.  473. 

86  Redmond  v.  State,  12  Kan.  172. 

B«  State  V.  liongton,  35  Kan.  375,  llPac.  163;  Cunningham  v.  State, 
116  Ind.  433, 17  N.  E.  904 ;  State  v.  Perry,  28  Minn.  455,  10  N.  W.  778. 

67  Cunningham  v.  State,  supra. 

6«  State  v.  Woods,  49  Kan.  237,  30  Pac.  520. 

6»  March  v.  Com.  (Pa.)  14  Atl.  375;  People  r.  Hanlfan,  98  Mich.  32, 
56  N.  W.  1048. 
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certain  offenses.  They  act  in  a  twofold  capacity — ^the  one, 
that  of  an  examining  magistrate  preparatory  to  binding 
the  party  to  answer  to  the  higher  court  upon  presentment 
to  be  made  by  the  grand  jury,  or,  in  some  states,  informa- 
tion to  be  filed  by  the  prosecuting  attorney ;  the  other,  that 
of  a  court  competent  to  exercise  final  jurisdiction,  or,  in 
other  words,  a  concurrent  jurisdiction  with  the  higher  court 
to  try  the  case,  subject  to  an  appeal,  in  which  case  a  trial 
de  novo  is  had  in  the  higher  court  on  the  original  com- 
plaint.**  It  has  been  held  that  a  magistrate  clothed  with 
this  double  power  may,  in  cases  where  the  higher  court  has 
a  concurrent  original  jurisdiction,  bind  over  the  party  if 
the  circumstances  of  the  case  seem  to  demand  a  higher  pun- 
ishment than  he  can  inflict,  although  he  has  jurisdiction  to 
determine  the  case  and  punish  the  offender  by  a  penalty 
more  limited  than  might  be  impoaed  by  the  higher  court.'^» 
In  some  states  the  statute  expressly  so  provides. 


BAIL 

36.  Bail  is  security  given  by  a  person  charged  with  a  crime 
for  his  appearance  for  further  examination,  or  for 
trial,  whereupon  he  is  suffered  to  go  at  large.*^ 

Admission  to  bail  has  been  said  to  consist  in  the  delivery, 
or  bailment,  of  the  accused  to  his  sureties  on  their  giving 
security,  he  also  entering  into  his  own  recognizance,  for 
his  appearance,  at  the  time  and  place  of  trial,  there  to  sur- 
render and  take  his  trial.  In  the  meantime  he  is  allowed  to 
be  at  large,  being  supposed  to  remain  in  their  friendly  cus- 
tody.**    This  definition  is  still  good  as  far  as  it  goes,  but  it 

«o  CJom.  V.  Harris,  8  Gray  (Mass.)  470. 

«i  Com.  v.  Harris,  supra;  Com.  v.  Sullivan,  156  Mass.  487,  31  N. 
B.  647. 

«s  We  are  here  dealing  with  ball  before  trial  and  conviction.  In 
some  cases  ball  may  be  allowed  after  a  conviction,  pending  an  ap- 
peal or  writ  of  error. 

«»  Harris,  Cr.  Law,  343;  4  Bl.  Comnk  207;  Nlcolls  v.  IngeisoU,  7 
Johns.  (N.  T.)  145. 
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does  not  cover  all  cases.  A  person  accused  of  crime  may, 
on  adjournment  of  his  preliminary  examination,  be  admit- 
ted to  bail  to  secure  his  appearance  for  further  examination, 
and  not  for  trial.**  And  in  some  cases  he  may  be  released 
on  his  own  recognizance,  without  sureties. 

Another  form  of  security  for  the  appearance  of  a  person 
charged  with  crime  was  mainprise,  but  it  is  now  obsolete. 
"The  chief,  if  not  only,  diflFerence  between  bail  and  main- 
prise seems  to  be  this,  that  a  man's  mainpernors  are  barely 
his  sureties,  and  cannot  justify  the  detaining  or  imprison- 
ing of  him  themselves,  in  order  to  secure  his  appearance; 
but  that  a  man's  bail  are  looked  upon  as  his  jailers  of  his 
own  choosing,  and  the  person  bailed  is,  in  the  eye  of  the 
law,  for  many  purposes,  esteemed  to  be  as  much  in  the  pris- 
on of  the  court  by  which  he  is  bailed  as  if  he  were  in  the  ac- 
tual custody  'of  the  proper  jailer."  •'^ 

The  form  of  security  is  either  a  bond  or  a  recognizance. 
These  will  be  presently  explained  at  length.  It  is  sufficient 
to  say  here  that  a  bail  bond  is  a  contract  under  seal,  just 
like  any  ordinary  bond,  conditioned  that  the  accused  shall 
appear  as  therein  provided.  A  recognizance  is  similar  in 
so  far  as  the  obligation* to  pay  money  and  the  condition  is 
concerned,  but,  instead  of  being  a  contract  under  seal,  it  is 
a  contract  of  record,  being  acknowledged  by  the  parties, 
and  then  entered  or  filed  in  the  records  of  the  court.  At 
common  law  a  deposit  of  money  by  the  accused  in  lieu  of 
furnishing  sureties  was  not  allowed,  but  it  is  now  allowed 
by  statute  in  some  cases. 

At  common  law  any  magistrate,  judge,  or  court  having 
jurisdiction  to  try  and  punish  for  a  crime,  has,  as  incident  to 
such  jurisdiction,  the  power  to  admit  to  bail  in  cases  where 
the  offense  is  bailable.*'  Jurisdiction  to  admit  to  bail  is 
now  very  generally  regulated  by  statute.  It  may  be  exercised 
by  the  magistrate  before  or  at  the  preliminary  examination, 
and  provision  is  also  made  for  application  to  the  higher 
courts  or  judges,  including  the  judges  of  the  supreme  court. 

8«  Goodwin  ▼.  Dodge,  14  Conn.  206. 

65  2  Hawk.  P.  O.  c.  15,  §§  2,  3. 

««  People  V.  Hiagglns,  10  Wend.  (N.  T.)  465w 
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The  question  must  be  determined  in  each  state  by  reference 
to  the  statute. 

The  power  to  admit  to  bail  b.  a  judicial  power.*^  It  can 
only  be  exercised  by  those  having,  judicial  powers.  In  the 
absence  of  statute,  it  cannot  be'exei:eised  by  a  clerk,  or  oth- 
er ministerial  officer,**  nor  can  i<:be  delegated.**  It  has 
been  held  that  a  statute  allowing  the  cterk  of  the  court  to 
determine  whether  an. offense  is  bailable,  or  to  fix  the 
amount  of  bail,  is  unconstitutional,  as  conferring  judicial 
powers  on  a  ministerial  officer,^*  A  ministerial  officer,  how- 
ever, may  be,  and  is  in  many  jurisdictions,  allowed  to  ap- 
prove and  accept  bail,  after  it  has  been  allowed  *and'fi::ed  by 
the  magistrate  or  judge,  as  that  is  a  ministerial  act;^> 

A  magistrate  may  become  criminally  liable  either  fpr 
wrongfully  denying  bail,  or  for  wrongfully  allowing  it.  To 
refuse  or  delay  to  bail  any  person  entitled  to  bail,  or  to  will- 
fully require  excessive  bail,  is  a  misdemeanor,  not  only  by 
statute,  but  also  at  common  law.^*    On  the  other  hand,  a 


«T  Gregory  y.  State  ez  rel.  Cudgel,  94  Ind.  384,  48  Am.  Rep.  162 ; 
linford  y.  Fltzroy,  13  Q.  B.  240;  State  v.  MUls,  13  N.  G.  555;  Beg.  V. 
Badger,  4  Q.  B.  468 ;  and  see  cases  hereafter  cited. 

«8  Gregory  y.  State  ez  rel.  Gudgel,  supra;  State  y.  Mills,  supra; 
State  V.  Wlnulnger,  81  Ind.  51;  State  v.  HUl,  25  N.  O.  398;  Wallen- 
weber  y.  Com.,  3  Bush  (Ky.)  68;  State  v.  Jones,  3  La.  Ann.  9;  Solomoa 
v.  Pec^le,  15  lU.  291;  Ck>ni.  v.  Roberts,  1  Duv.  (Ky.)  199;  Dugan  v. 
Ck>m.,  6  Bush  (Ky.)  305;  Ck>m.  y.  Lee,  3  J.  J.  Marsh.  (Ky.)  698;  Gov- 
ernor y.  Jackson,  15  Ala.  708.  It  cannot  be  ezerdsed  by  the  Governor 
of  the  state.  Governor  of  Louisiana  y.  Fay,  8  La.  Ann.  490.  In 
England  a  sheriff  had  Judicial  powers  to  a  certain  eztent,  and  it 
seems  that  he  was  allowed  to  admit  to  ball.  See  1  Chit  Gr.  Law,  98; 
Bengough  y.  Rossiter,  2  H.  Bl.  418 ;  PQSteene  y.  Hanson,  2  Saund.  59. 
He  has  also  been  aUowed  the  power  In  this  country,  in  some  jurisdic- 
tions. Dickinson  y.  Kingsbury,  2  Day  (Conn.)  1;  McOole  y.  State  ez 
rel.  C^hipman,  10  Ind.  50;  Schneider  v.  Com.,  3  Meta  (Ky.)  411.  But 
see  cases  abore  dted. 

«B  Butler  y.  Foster,  14  Ala.  323 ;  Jacquemine  y.  State,  48  Mlsa  280; 
State  y.  (^ark,  15  Ohio,  596;  Morrow  y.  State,  6  Kan.  563;  Antonez  y. 
State,  26  Ala.  81.  | 

TO  Gregoiy  y.  State  ez  reL  Gudg^,  supra. 

Ti  State  V.  Winnlnger,  81  Ind.  51;  Wallenweber  y.  Com.,  8  Bush 
(Ky.)  68;  State  y.  Jones,  3  La.  Ann.  9;  State  y.  Gilbert,  10  La.  AnsL 
624 ;  State  y.  Benzion,  79  Iowa,  467,  44  N.  W.  709. 

Ts  4  Bl.  Comm.  297;  Evans  v.  Foster,  1  N.  H.  374. 
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magistrate  who  releases  a  prisoner  on  bail,  where  the  offense 
is  not  bailable,  is  guilty  of  a  negligent  escape.^* 


SAME— RIGHT  TO  RELEASE  ON  BAIL 

•  •  • 
37.  At  common  law  it 'was  within  the  discretion  of  the 

magistrate,  judge,  or  court  having  jurisdict;ion  and 

power  t«  allow  or  deny  bail  in  all  cases.    It  could 

be  allowed  whenever  it  was  deemed  sufficient  to 

iil^ure  the  appearance  of  the  accused,  but  not  other- 

.;  wi^,  and  was  therefore  always  allowed  in  cases  of 

/xsiisdemeanor,  less  frequently  in  cases  of  felony, 

and  almost  always  denied  in  cases  of  felony  punish- 

>^  .'•'•      able  by  death. 

'*.  i^.  It  is  now  generally  declared  by  the  constitutions  of  the 
different  states,  or  provided  by  statute,  that  the 
accused  shall  have  an  absolute  right  to  give  bail  in 
all  cases  except  where  the  pimishment  may  be 
death,  and  even  in  those  cases  except  where  the 
proof  is  evident  or  the  presumption  great. 


The  ground  upon  which  a  magistrate  commits  a  prisoner 
to  jail,  pending  or  after  a  preliminary  examination  and  be- 
fore trial,  is  to  insure  his  appearance  for  examination  or 
trial,  and  not  to  punish  him.  He  is  committed  solely  be- 
cause there  is  a  probability  that  he  will  not  otherwise  ap- 
pear. For  this  reason,  bail  should  be  taken  whenever  it  will 
insure  his  appearance,  but  not  otherwise.  It  was  therefore 
the  general  rule  at  common  law  that  the  accused  should 
be  released  on  bail  in  all  cases  except  cases  of  felony,  for  in 
all  such  cases,  the  punishment  being-  generally  a  mere  fine 
or  a  short  term  of  imprisonment  in  the  county  jail,  it  was 
thought  that  bail  would  insure  the  appearance  of  the  accus- 
ed. There  was,  however,  no  absolute  right  to  be  released 
on  bail,  even  in  cases  of  misdemeanor,  though  it  was  gen- 
erally, if  not  always,  allowed.    If  there  were  any  reason  to 

T8  4  Bl.  Comm.  297;  2  Hawk.  P.  .0.  a  15,  S  7;  Rex  v.  Clarke,  2 
Strange,  1216;  State  v.  Arthur,  1  McMul.  (S.  0.)  456. 
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believe  the  accused  would  fail  to  appear,  bail  could  be  de- 
nied in  any  case. 

Where  the  offense  was  a  felony  punishable  by  death,  bail 
was  scarcely  ever  allowed,  for  it  was  not  thought  that  any 
pecuniary  consideration  could  weigh  against  the  desire  to 
live.^*  Even  when  the  felony  was  not  punishable  by  death, 
bail  was  generally  denied,  unless  the  guilt  of  the  accused 
was  very  doubtful.  "Whece  guilt  is  clear,"  it  was  said,  "and 
a  rigorous  and  disgraceful  imprisonment  may  follow  for  a 
great  length  of  time,  the  presumption  is  strong  that  the 
accused  will  not  appear  and  surrender  himself  to  the  de- 
mands pf  justice  to  avoid  a  mere  forfeiture  of  property. 
The  safest  course,  therefore,  in  cases  of  felony,  where  the 
guilt  of  the  criminal  is  clear,  is  to  deny  bail."  '• 

In  cases  of  felony,  however,  the  magistrate  or  court  might 
always  admit  to  bail  in  his  discretion.^'  Even  in  capital 
cases,  bail  was  sometimes  allowed,  for  instance  where  there 
was  a  well-founded  doubt  of  guilt ;  ^^  or  where  the  accused 
was  ill,  and  his  confinement  endangered  his  life ;  ^*  or  where 
several  continuances  had  been  granted  at  the  instance  of  the 
state.^^ 

74  See  Oole's  Case,  6  Parker,  Or.  R.  (N.  Y.)  605;  State  v.  Holmes,  \ 
3  Strob.  (S.  C.)  272. 

'8  Per  Sutherland,  J.,  In  Ex  parte  Tayloe,  Infra;  People  y.  Dixon,  4 
Parker,  O.  R.  (N.  Y.)  651. 

76  Ex  parte  Tayloe,  5  Oow.  (N.  Y.)  39;  Els  parte  Baronnet,  1  El.  & 
31.  1;  Pe<^le  v.  Van  Home,  8  Barb.  (N.  Y.)  158;  Com.  ▼.  Trask,  15 
Mass.  277;  People  ▼.  Dixon,  4  Parker,  Cr.  R.  (N.  Y.)  651;  State  ▼. 
Summons,  19  Ohio,  139;  State  v.  McNab,  20  N.  H.  160. 

"  Barronet's  Case,  1  El.  &  Bl.  1 ;  Ex  parte  BrideweU,  57  Miss.  39 : 
V.  S.  V.  Jones,  3  Wash.  O.  C.  224,  Fed.  Cas.  No.  15,495;  U.  S.  v.  Ham- 
nton,  3  Dall.  17,  1  U  Ed.  490;  State  v.  Hill,  1  Tread.  Const  (S.  C.) 
242;  People  r.  Perry,  8  N.  Y.  Abb.  Prac.  (N.  S.)  27;  State  y.  Rockaf el- 
low,  6  N.  J.  Law,  332;  Com.  v.  Semmes,  11  Leigh  (Va.)  665;  Archer's 
Case,  6  Grat  (Va.)  705;  State  y.  Summons,  19  Ohio,  139. 

T8  Ayl^bury's  Case,  1  Salk.  103;  Rex  y.  Wyndham,  1  Strange,  2,  4 ; 
Harvey's  Case,  10  Mod.  334:  U.  S.  y.  Jones,  3  Wash.  C.  C.  224,  Fed. 
Cas.  No.  15,495;  Archer's  Case,  6  Grat  (Va.)  705.  Sickness  is  no 
ground  for  release  of  a  person  on  ball,  unless  confln^nent  aggravates 
his  illness,  and  endangere  his  life.  Rex  y.  Wyndham,  supra;  Bx 
parte  Pattison,  56  Mlsa  161;  Lester  y.  State,  33  Ga.  192;  Thomas  y. 
State,  40  Tex.  6. 

7»  Fltzpatrlck's  Case,  1  Salk.  103;  Crosby's  Case,  12  Mod.  66;  U.  d. 
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In  most  of  our  states  there  are  constitutional  or  statutory 
provisions  giving  persons  arrested  for  crime  an  absolute 
right  to  release  on  bail,  except  where  the  offense  is  punish- 
able by  death,  and  the  proof  is  evident  or  the  presumption 
great.  It  will  be  noticed  that  the  common  law  is  changed 
by  these  provisions.  The  magistrate,  judge,  or  court  no 
longer  has  a  discretion  in  all  cases  as  to  whether  he  will 
allow  bail.  He  must  allow  it  in.  all  cases  except  where  the 
offense  is  punishable  by  death,  and  even  then  he  must  allow 
it  unless  the  proof  is  evident  or  the  presumption  great. 
These  provisions  are  for  the  benefit  of  the  accused,  and  it 
does  nqt  seem  that  they  should  be  held  to  deprive  the  courts 
of  the  common-law  power  to  admit  to  bail  under  special  cir- 
cumstances in  capital  cases,  even  though  the  proof  is  evident 
and  the  presumption  great ;  but  it  has  been  held  in  Penn- 
sylvania that  no  power  at  all  to  admit  to  bail  exists  in  such 
cases.** 

In  construing  the  words,  "when  the  proof  is  evident,"  the 
Texas  court  at  first  held  that  bail  should  be  denied  if  the 
evidence  adduced  on  the  examination  would  sustain  a  ver- 
dict of  murder  in  the  first  degree,  btit  otherwise  bail  should 
be  allowed.*^  But  in  a  later  case  that  decision  was  over- 
ruled, and  it  was  held,  following  an  Alabama  case,  that  "if 
the  evidence  is  clear  and  strong,  leading  a  well-guarded  and 
dispassionate  judgment  to  the  conclusion  that  the  offense 
has  been  committed,  that  the  accused  is  the  guilty  agent, 
and  that  he  will  probably  be  punished  capitally  if  the  law 
be  administered,  bail  is  not  a  matter  of  right."  ** 

T.  Jones,  3  Wash.  O.  O.  224,  Fed.  Cas.  No.  15,4d5;  Pe<n>le  y.  Perry,  8 
N.  Y.  Abb.  Praa  (N.  S.)  27;  Rex  v.  Wyndham,  1  Strange,  2,  4.  It  is 
so  by  statute  in  many  states.  See  Ex  parte  Cbaney,  8  Ala.  424;  £^ 
parte  Stiff,  18  Ala.  464.  An  omission  to  prosecute  at  the  first  term 
after  the  arrest  is  not  ground  for  bail,  unless  the  omission  has  oper^ 
ated  oppressively.    State  ▼.  Abbot,  K.  M.  Charlt  (Ga.)  244. 

80  Oom.  y.  KeQ[)er  of  Prison,  2  Ashm.  (Pa.)  227. 

«i  Ex  parte  Foster,  5  Tex.  App.  625,  82  Am.  Rep.  577. 

82  Ex  parte  Smith,  23  Tex.  App.  100,  5  S.  W.  d9 ;  Ex  parte  McAn- 
aUy,  53  Ala.  495,  25  Am.  Rep.  646.  And  see,  as  to  this  point,  Oom.  y. 
Keeper  of  Prison,  supra ;  Ex  pcute  Wray,  30  Miss.  673 ;  Ullery  v.  Cool, 
8  B.  Mon.  (Ky.)  3 ;  State  y.  Summons,  19  Ohio,  139;  Shore  y.  State;,  6 
Mo.  640;  Ex  parte  Goans,  99  Mo.  193,  12  S.  W.  686,  17  Am.  St.  Be^ 
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SAME— SUFFICIENCY  OF  BAIL 

39.  The  bail  required  should  be  such,  and  such  only,  as  will 
be  sufficient  to  insure  the  appearance  of  the  accused. 

It  is  declared  by  the  Constitution  of  the  United  States, 
and  those  of  the  different  states,  that  excessive  bail  shall 
not  be  required,  and  there  are  statutes  in  most  jurisdictions 
limiting  the  amount  of  bail  that  may  be  required  to  such  a 
sum  as  will,  in  the  opinion  of  the  judge  or  magistrate,  se- 
cure the  presence  of  the  accused.  This  is-merely  a  declara- 
tion of  the  common  law.  The  object  of  requiring  bail  is  to 
insure  the  presence  of  the  accused  to  stand  his  trial,  and 
the  amount  of  bail  required  should  be  such  only  as  to  ac- 
complish this  object.  "It  has  been  sometimes  arguied  that 
bail  should  be  arbitrarily  graded  to  meet  the  heinousness  of 
the  offense.  But  this  is  a  dangerous  principle,  as  it  tends  to 
show  that  on  the  rich  who  can  find  bail,  and  afford  to  forfeit 
it,  there  is  no  necessary  corporal  punishment  imposed.  Far 
wiser  is  it  to  adopt  the  principle  that,  in  determining  and 
adjusting  bail,  the  test  to  be  adopted  by  the  court  is  the 
probability  of  the  accused  appearing  to  take  his  trial."  •■ 

• 
571.  It  has  been  held  that,  except  under  extraordinary  drcomstanc- 
88,  an  indictment  creates  such  a  presumption  of  guilt  as  to  absolutely 
prevent  admission  to  bail.  Evidence  to  rebut  the  presumption  was 
excluded.  People  v.  Tinder,  19  Cal.  539,  81  Am.  Dea  77;  Hlght  V.  U. 
S.,  Morris  (Iowa)  407,  43  Am.  Dec.  111.  But  see  Lynch  v.  People,  38 
IlL  494 ;  liumm  v.  State,  8  Ind.  293 ;  State  v.  Hill,  3  Brev.  (S.  G.)  89 ; 
Com.  V.  Rutherford,  5  Rand.  (Va.)  646;  Summerfleld  ▼.  CJoni.,  2  Rob. 
(Va.)  767 ;  Tayloe's  Case,  5  Cow.  (N.  Y.)  39.  In  many  states  it  is  held 
that  indictment  raises  a  rebuttable  presumption  that  the  piroof  Is  evi- 
dent or  the  presumption  great  of  the  guilt  of  accused.  Ex  parte 
Towndrow,  20  N.  M.  631,  151  Pac.  761.  Doubt  as  to  prisoner's  sanity 
when  the  crime  was  confiultted  may  be  ground  for  ball.  Zembrod  v. 
State,  25  Tex.  519.  As  to  drunkenness  as  not  raistng  doubt,  see  Ex 
parte  Evers,  29  Tex.  App.  539;  16  S.  W.  343  (Hurt,  J.,  dissenting). 
Where  the  Jury  are  unable  to  agree  on  two  trials  for  murder,  ball 
should  be  allowed.    IPe&ple  v.  Perry,  8  N.  Y.  Abb.  Prac.  (N.  S.)  27. 

»»  Whart  Or.  PI.  &  Prac.  §  76.  And  see  People  t.  Cunningham,  S 
Parker,  Or.  R.  (N.  Y.)  520;  Reg.  v.  Soalfe,  9  Dowl.  553,  5  Jur.  700; 
Com.  V.  Rutherford,  5  Rand.  (Va.)  646;  Com.  v.  Semmes,  U  Leigh 
(Va.)  665 ;  Lumm  v.  State,  3  Ind.  293 ;  State  v.  Hill,  3  Brev.  (S.  C)  8a 


106  PRELIMINARY  EXAMINATION,  BAlJj,  COMMITMENT     (Ch.  3 

In  applying  this  test,  the  circumstances  and  character  of  the 
acgused,  his  means,  the  probability  of  his  guilt,  the  nature 
of  the  crime  charged,  and  the  possible  punishment,  are  all 
to  be  considered.®*  Where  the  punishment  is  a  fine  only, 
there  is  nothing  to  prevent  the  magistrate  from  requiring 
bail  in  an  amount  greater  than  the  maximum  fine.  Indeed, 
It  should  be  so  required.**  It  has  been  held  that  a  magis- 
trate who  has  taken  insufficient  bail  cannot  direct  the  re- 
arrest of  the  accused  for  the  purpose  of  increasing  it ;  ••  but 
it  is  otherwise  by  statute  in  some  jurisdictions. 

Sufficiency  of  Sureties — Justijication 

The  magistrate  or  judge  will  act  according  to  his  discre- 
tion as  to  the  sufficiency  of  the  sureties,  and,  to  determine 
their  responsibility,  he  may  orally  examine  them  upon  oath 
as  to  their  means,  or  require  them  to  justify  by  affidavit.®^ 
Such  justification  by  the  sureties  is  generally  required  by 
statute.  Failure  to  justify,  or  justification  in  a  less  sum 
than  fixed  by  law,  cannot  be  urged  by  the  sureties  to  escape 
liability." 

Same — Who  may  Become  BaU 

At  common  law,  neither  a  married  woman,  nor  an  infant, 
nor  an  insane  petson,  nor  a  person  convicted  of  an  infamous 
crime,  could  become  bail.'*  But  the  disability  of  married 
women  in  this  respect  has  been  very  generally  removed  by 
statute.  Unless  the  statutes  provide  otherwise,  there  is  no 
reason  why  any  person  who  is  capable  of  contracting  may 
not  become  bail.  An  infant  may  enter  into  a  bail  bond  or 
recognizance  as  principal.** 

«*  Whart  C?r.  PL  &  Prac.  §  76 ;  People  v.  Cunningham,  supra ;  In 
re  Barronet,  1  El.  &  Bl.  1 ;  State  v.  Hopson,  10  La.  Ann.  550. 

88  State  Y.  Martinez,  11  La.  Ann.  23.  ^ 

•«  Ingram  v.  State,  27  Ala.  17. 

«T  1  Chit  Cr.  Law,  99;  2  Hale,  P.  O.  125;  People  v.  Vermilyea,  7 
Cow.  (N.  Y.)  108. 

88  People  V.  Carpenter,  7  Cal.  402;  People  v.  Shirley,  18  Cal.  121. 

8»  1  Chit  Cr.  Law,  100;  Rex  v.  Edwards,  4  Term  R.  440;  Bennet  v. 
Watson,  3  Maule  &  S.  1. 

•0  "If  it  [the  recognizance]  were  executed  for  the  purjwse  of  pre- 
Tenting  some  third  person  from  being  imprisoned  *  *  *  we  sup- 
pose it  would,  not  be  classed  as  a  necessary  and  might  therefore  be 
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SAME— REMEDY  OF  ACCUSED  ON  DENIAL  OF 

BAIL 

40.  A  prisoner,  if  he  is  denied  bail,  or  if  excessive  .bail  is 
required,  has  a  remedy  by  application  for  a  writ  of 
habeas  corpus. 

If  a  person  under  arrest  on  a  charge  of  crime  is  denied 
release  on  bail,  or  if  excessive  bail  is  required,  he  may  apply 
to  the  proper  judge  or  court  for  a  writ  of  habeas  corpus. 
,  After  a  hearing,  the  court  will  admit  him  to  bail  if  his 
offense  is  bailable,  and  will  fix  the  amount  of  bail.**  Where, 
however,  the  magistrate  or  judge  by  whom  bail  was  denied, 
is  required  to  determine  whether  under  the  evidence  and 
circumstances  of  the  particular  case  bail  should  be  allowed,, 
so  that  the  matter  rest  in  his  discretion,  and  is  not 
bound  to  admit  to  bail  as  a  matter  of  course,  the  higher 
court  or  judge  will  not  interfere,  except  where  that  discre- 
tion has  been  exercised  in  an  arbitrary,  unjust,  and  oppres- 
sive manner.  This  applies  not  only  to  cases  in  which  bail 
has  been  denied  entirely,®*  but  also  to  cases  in  which  it  is 
claimed  that  excessive  bail  has  been  required.*'  The  sub- 
ject of  habeas  corpus  is  for  treatment  in  a  subsequent  chap- 
ter. 

disaffirmed.  But  if  it  were  executed  for  the  purpose  of  preventing 
the  minor  himself  from  being  imprisoned  then  we  suppose  it  would  be 
classed  as  a  necessary  of  the  highest  order  and  could  not  be  disaf- 
firmed." State  y.  Weatherwax,  12  Kan.  464.  See,  also,  McCall  v. 
Parker,  13  Mete.  (Mass.)  372,  46  Am.  Dec.  735. 

»i  Evans  v.  Foster,  1  N.  H.  374. 

•2  Lester  v.  State,  33  Ga.  192;  Ex  parte  Jones,  20  Ark.  9;  £2x  parte 
Osbom,  24  Ark.  185 ;  People  v.  McLeod,  25  Wend.  (N.  Y.)  483,  1  Hill 
(N.  Y.)  377.  37  Am.  Dec.  328. 

»»  Pei^le  V.  Perry,  8  N.  Y.  Abb.  Prac.  (N.  S.)  27 ;  Lynch  v.  People, 
38  111.  494;  Lumm  t.  State,  3  Ind.  293;  Lester  v.  State,  33  Ga.  192. 
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SAME— THE  BOND  OR  RECOGNIZANCE 

41.  A  bond  or  recognizance  cannot  be  taken  unless  author- 
ized by  law,  and»  when  authorized,  it  must  be  taken 
in  the  manner  and  form  prescribed  by  law.  If  un- 
authorized or  illegally  taken,  or  if  it  is  not  in  proper 
form,  it  is  void,  and  of  no  effect. 

As  we  have  heretofore  stated,  bail  may  be  either  in  the 
form  of  a  bond  or  of  a  recognizance.  A  bail  bond  is  like 
any  other  bond,  except  in  its  condition.**  It  is  a  contract 
under  seal  between  the  accused  and  his  sureties  on  the  one 
side,  and  the  state  on  the  other,  whereby  the  former  bind 
themselves  to  pay  the  latter  a  certain  sum  of  money  if  the 
accused  fails  to  appear  as  therein  provided.  In  some  states 
this  form  of  security  is  no  longer  used. 

A  recognizance  is  an  obligation  similar  to  the  obligation 
created  by  a  bail  bond,  acknowledged  by  the  accused  and 
his  sureties  before  the  magistrate,  judge,  or  court,  the  ac- 
knowledgment being  entered  or  filed  in  the  records  of  the 
court.  The  practice  now  in  giving  a  recognizance  is  gen- 
erally to  draw  up  and  sign  an  instrument  similar  in  form  to 

•«  The  following  Is  a  form  of  bail  bond: 
Know  all  men  by  these  presents: 

That  we,  G.  D.  and  El  F.,  are  held  and  firmly  botmd  unto  the  state 

(or  commonwealth)  of in  the  penal  sum  of dollars,  for 

true  payment  whereof,  well  and  truly  to  be  made,  we  bind  ourselves 
and  our  heirs,  Jointly  and  severally. 

The  condition  of  the  above  obUgatlon  is  such  that  if  the  above- 
bound  C.  D.  shall  personally  appear  before  the  Judge  of  the  — 

court  of  the  county  of ,  state  (or  commonwealth)  of ,  on 

the  first  day  of  the  next  term  thereof,  then  and  there  to  answer  the 

state  (or  commonwealth,  or  people  of  the  state)  of ,  for  and 

concerning  a  certain  felony  (or  misdemeanor)  by  him  committed,  in 
this:  that  (describing  the  offense), — wherewith  he,  the  said  O.  D., 
stands  charged,  and  shall  not  depart  thence  without  the  leave  of  the 
said  court,  then  this  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

Witness  otfr  hands  and  seals  this  the  day  of  ,  A. 

D. w  O.  D.    [Seal.] 

E.  F.    [Seal.] 


§  41)  THE  BOND  OB  BBCOONIZANGB  109 

a  bond,  and,  instead  of  sealing  it,  to  acknowledge  it*  before 
the  magistrate  or  judge.  The  instrument  is  certified  as 
having  been  acknowledged,  and  is  filed.  Unless  required  by 
statute,  however,  this  formality  is  not  necessary.  "The 
manner  of  taking  a  recognizance  is  that  the  magistrate  re- 
peats to  the  recognizors  the  obligation  int6  which  they  are 
to  enter,  and  the  condition  of  it,  at  large,  and  asks  them  if 
they  are  content.  He  makes  a  short  memorandum,  which 
it  is  not  necessary  that  they  should  sign.  *  *  *  From 
this  short  minute  the  magistrate  may  afterwards  draw  up 
the  recognizance  in  full  form,  and  certify  it  to  the  court. 
This  is  the  most  regular  and  proper  way  of  proceeding."  •" 
When  the  acknowledgment  of  obligation  is  entered  in  the 
records  of  the  proper  court,  or  filed  therein,  it  becomes  a 
matter  of  record.  It  is  a  contract,  not  under  seal,  but  a  con- 
tract of  record,  with  all  the  characteristics  of  such  a  con- 
tract."« 

Since,  therefore,  a  bail  bond  or  recognizance  is  a  contract ' 
between  the  parties  who  execute  it  and  the  state,  in  deter- 
mining its  validity  and  effect  we  must  not  only  look  to  see 
whether  special  statutory  or  copimon-law  requirements  are 
complied  with,  but  also  to  see  whether  it  accords  with  the 
rules  relating  to  contracts  generally.  Parties  cannot  be  held 
liable  on  an  attempted  bail  bond  or  recognizance  if  for  any 
reason  they  have  failed  to  make  a  valid  contract.  We  can 
notice  shortly  those  requirements  only  which  spring  from 
the  nature  of  this  particular  kind  of  obligation,  or  are  pre- 
scribed by  statute.  Other  questions  that  may  arise  will  be 
answered  by  the  law  of  contracts  generally. 

In  the  first  place,  to  be  valid,  a  bail  bond  or  recognizance 
must  be  authorized,  arid  must  be  taken  in  the  mode  pre- 
scribed by  law.  If  a  magistrate,  judge,  or  court  assumes 
without  jurisdiction  to  admit  a  prisoner  to  bail,  or  if,  though 
authorized  to  admit  to  bail,  he  exceeds  his  powers,  or  fails 
to  comply  with  the  requirements  of  the  law,  the  bond  or 

»B  Com.  V.  Emery,  2  Bin.  (Pa.)  434. 

•«  1  Chit  Cp.  Law,  90;  People  v.  Kane,  4  Denlo  (N.  Y.)  635;  Bridge 
T.  Ford,  4  Mass.  641;  State  y.  Grippen,  1  Ohio  St  401. 
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recognizance  is  void,  and  neither  the  accused  nor  the  sure- 
ties are  liable  thereon.    It  has  no  effect  whatever.*^ 

Whether  or  not  a  bond  or  a  recognizance  should  be  taken 
must  generally  depend  on  the  statutes  of  the  particular 
state.  '  If  a  statute  expressly  requires  a  bond,  a  recognizance 
might  not  do ;  ••  and  if  it  expressly  requires  a  recognizance, 
a  bond  might  be  insufficient,  unless  in  the  latter  case  the 
bond,  being  filed  of  record,  may  be  treated  as  a  recogni- 
zance. At  common  law,  and  under  a  statute  which  is  silent 
as  to  the  form  of  bail,  either  a  bond  or  a  recognizance  may 
be  taken.** 

A  bail  bond,  like  any  other  contract  under  seal,  must  be 
signed,  sealed,  and  delivered,  or  it  cannot  take  effect  as  a 
contract.*  A  recognizance,  however,  being  a  contract  of 
record,  need  not  be  under  seal.*  Nor,  unless  it  is  so  re- 
quired by  statute,  need  it  be  signed  by  the  parties ;  for  it  is 
the  acknowledgment  and  record  thereof  that  gives  it  valid- 
ity. If  signed,  the  signatures  may  be  rejected  as  surplus- 
age.* At  common  law,  and  under  the  statutes  in  most 
states,  the  accused  need  not  necessarily  execute  the  bond  or 
enter  into  the  recognizance. .  The  sureties  may  do  so  alone.* 

97  Com.  V.  LoTeridge,  H  Mass.  337;  CJom.  v.  Fisber,  2  Duv.  (Ky.) 
376 ;  State  v.  Kroise,  32  N.  J.  Law,  313 ;  State  v.  Harper,  3  La.  Ann. 
598;  Com.  v.  Otis,  16  Mass.  198 ;  Governor  of  Louisiana  v.  Pay,  8  La. 
Ann.  490;  Branham  v.  Com.,  2  Bush  (Ky.)  3;  State  v.  Nelson,  28  Mo. 
13;  Cooper  v.  State,  23  Ark.  278;  State  v.  Berry,  8  Greenl.  (Me.)  179; 
Com.  ▼.  Canada,  13  Pick.  (Mass.)  86;  PoweU  v.  State,  15  Ohio,  579; 
Solomon  v.  People,  15  111.  291;  Darling  v.  Hubbell,  9  Conn.  350;  State 
V.  Randolph,  26  Mo.  213;  Williams  v.  Shelby,  2  Or.  144;  State  v. 
Wenzel,  77  Ind.  428. 

98  See  Johnson  v.  Randall,  7  Mass.  340. 

99  pu^h  V.  state,  2  Head  (Ttenn.)  227. 

iClark,^Oont  73.  Signing  Is  probably  necessary,  though  there 
seems  to  have  been  some  doubt  on  the  question.    Id. 

a  Slaten  r.  People,  21  111.  28 ;  Campbell  v.  State,  18  Ind.  375,  81  Am. 
Dec.  363;  Hall  v.  State,  9  Ala.  827;  State  v.  Foot,  2  Mill,  Const  (S.  C.) 
123. 

a  1  Chit  Cr.  Law,  90 ;  Irwin  v.  State,  10  Neb.  325,  6  N.  W.  370; 
King  V.  State,  18  Neb.  375,  25  N.  W.  519;  Madison  v.  Com.,  2  A.  K. 
Marsh.  (Ky.)  131 ;  Com.  v.  Mason,  3  A.  K.  Marsh.  (Ky.)  456; '  Com.  v. 
Emery,  2  Bin.  (Pa.)  434.  Ontra,  CJunningham  v.  State,  14  Mo.  402; 
State  V.  Foot,  2  Mill,  Const.  (S.  C.)  123. 
^*  State  Y.  Patterson,  23  Iowa,  575;  People  y,  Dennis,  4  Mich.  609, 
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The  bond  or  recognizance,  to  be  valid,  "must  contain,  and 
express  in  the  body  of  it,  the  material  parts  of  the  obliga- 
tion and  conditibn."  •  By  the  weight  of  authority  at  com- 
mon law,  and  generally  under  the  statutes,  a  bond  or  recog- 
nizance must  state  the  offense  for  which  the  accused  is  held. 
It  need  not  state  the  circumstances  under  which  the  offense 
was  committed,  nor  need  it  state  all  the  facts  necessary  to 
constitute  the  offense ;  •  but  it  must  describe  the  offense 
Itself  accurately  and  with  reasonable  certainty/  If  it  states 
a  charge  for  which  an  indictment  will  not  lie,  it  is  void.®  It 
has  also  been  held  that  a  material  variance  in  the  description 
of  the  offense  between  the  warrant,  complaint,  or  indictment 
on  which  the  accused  is  held,  and  the  bond  or  recognizance 
is  fatal.* 

To  avoid  this  result  it  is  usual  to  insert  a  provision  in  the 
recognizance  or  bond  binding  the  accused,  not  only  to  ap- 

69  Am.  Dec.  338 ;  Com.  v.  Mason,  3  A.  K.  Marsh.  (Ky.)  456 ;  Com.  y. 
Radford,  2  Dav.  (Ky.)  9;  Minor  y.  State,  1  Blackf.  (Ind.)  236.  But 
see  State  y.  Doax,  19  La.  Ann.  77;  State  y.  Taylor,  19  La.  Ann.  145. 

B  State  y.  Crlppen,  1  Ohio  St  399. 

«  State  y.  Marshall,  21  Iowa,  143;  Patterson  y.  State  ez  rel.  Neff,  12 
Ind.  86;  State  y.  Hamer,  2  Ind.  371;  Young  y.  People,  18  lU.  5663 
Pec^le  y.  Baughman,  18  111.  152;  Hall  y.  State,  15  Ala.  431;  Browder 
y.  State,  9  Ala.  58;  People  y.  Dennis,' 4  Mich.  609,  69  Am.  Dec.  338; 
Com.  y.  Downey,  9  Mass.  520 ;  Com.  y.  Daggett,  16  Mass.  447 ;  Hamil- 
ton y.  Brown,  32  Ga.  251 ;  Daniels  y.  People,  6  Mich.  381;  State  y. 
Williams,  17  Ark.  371;  Besimer  y.  People,  15  111.  439;  People  v.  Blank- 
man,  17  Wend.  (N.  Y.)  252.  But  eee  Allison  y.  State,  33  Tex.  Cr.  R. 
501,  26  S.  W.  1060;  U.  S.  y.  Saner  (D.  a)  73  Fed.  671.  In  general,  it 
need  not  state  the  venue  of  the  offense.  Cundlff  v.  State,  38  Tex.  641. 
Some  statutes,  however,  make  a  statement  of  the  venue  necessary. 
La  Rose  v.  State,  29  Tex.  App.  215, 15  S.  W.  33. 

7  Nicholson  y.  State,  2  Qa.  363;  Simpson  v.  Com.,  1  Dana  (Ky.)  523 ; 
Goodwin  v.  Governor,  1  Stew.  &  P.  (Ala.)  465.  But  see  State  v.  Loeb, 
21  La.  Ann.  599;  People  v.  GUlman,  126  N.  Y.  372,  26  N.  B.  469.  The 
recognizance  may  be  Invalid  on  account  of  duplicity  In  statement, 
Hutchison  V.  State,  4  Tex.  App.  435;  or  for  describing  the  crime  In 
the  disjunctive.  Walker  v.  State,  32  Tfex.  Cr.  R.  517,  24  S.  W.  909. 

«  Dailey  v.  State,  4  Tex.  417;  Cotton  v.  State,  7  Tex.  547 ;  Tousey  v. 
State,  8  Tex.  173 ;  McDonough  v.  State,  19  Tex.  293. 

»  DUllngham  v.  U.  S.,  2  Wash.  C.  C.  422,  Fed.  Cas.  No.  3,913;  Welch  • 
y.  State,  36  Ala.  277;  People  v.  Hunter,  10  Cal.  502;  State  v.  Woodley, 
25  Ga.  235;  Draughan  v.  State,  35  Tex.  Cr.  R.  51,  35  S.  W.  667;  State 
y.  Fomo,  14  La.  Ann.  450. 
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pear  at  court  and  answer  the  specific  charge  for  which  he  is 
held,  but  also  binding  hira  "not  to  depart  therefrom  without 
leave  of  the  court"  or  "to  answer  such  matters  as  shall  be 
objected  against  him  on  behalf  of  the  state."  *" 

Since  all  the  terms  of  the  contract  must  be  contained  in 
the  bond  or  recognizance,  it  must  correctly  and  with  cer- 
tainty state  the  time  and  place  at  which  the  accused  is  to 
appear,  including  a  description  of  the  court  at  which  he 
must  appear.^*  In  a  California  case  it  was  held  unnecessary 
to  state  the  court,  on  the  ground  that  it  was  fixed  by  law.*^ 

Mere  clerical  errors  will  not  invalidate  the  bond  or  recog- 
nizance.*'  Nor  will  it  be  avoided  by  recitals  of  unnecessary 
and  irrelevant  matter,  since  such  matter  may  be  rejected  as 
surplusage.^*  Nor  does  the  fact  that  the  words  used  are 
improperly  arranged  affect  the  validity  of  the  contract, 
where  all  the  necessary  words  are  inserted  so  that  they  can 
be  understood.^" 

A  bail  bond,  to  be  valid,  need  not  be  filed,  for  the  execu- 
tion and  delivery  is  what  renders  it  binding.  A  recogni- 
zance, however,  derives  its  validity  and  effect  from  the  fact 
that  it  is  a  judicial  record,  and  it  must  therefore  be  certified 
by  the  magistrate  to  the  proper  court  of  record,  and  be  there 
filed  or  recorded.  It  then  becomes  an, obligation  of  record.^' 
When  the  recognizance  has  thus  become  a  matter  of  record, 
it  will  be  presumed  that  a  charge  was  properly  preferred 

10  Pack  V.  State,  23  Ark.  235;  State  y.  Bryant,  55  Iowa,  451,  8  N. 
W.  303 ;  State  v.  Fomo,  14  La.  Ann.  450.    See,  further,  post,  117. 

11  People  V.  ^lack,  1  Parker,  Or.  R.  (N.  Y.)  567;  State  v.  Allen,  33 
Ala.  422.  In  the  latter  case  a  recognizance  taken  by  a  Justice  of  the 
peace,  conditioned  for  the  prisoner's  appearance,  on  a  certain  day, 
before  him,  or  some  other  Justice,  was  held  void  for  uncertainty,  be- 
cause the  place  of  appearance  was  not  specified.  And  a  recognizance 
to  appear  to  answer  a  charge  on  a  day  when  the  court  does  not  sit  is 
void.    State  v.  Sullivant,  8  Yerg.  (Tenn.)  281. 

12  People  V.  Carpenter,  7  Cal.  402. 
18  State  V.  Patterson,  23  Iowa,  575. 

1*  State  V.  Adams,  3  Head  (Tenn.)  259;  Howie  v.  State,  1  Ala.  113; 
McCarty  y.  State,  1  Blackf.  (Ind.)  338;  State  v.  Wellman,  3  Ohio,  14. 

IB  State  v.  Adams,  supra. 

i«  People  T.  Hugglns,  10  Wend.  (N.  Y.)  464 ;  People  v.  Kane,  4  Denio 
(N.  Y.)  535;  Bridge  v.  Ford,  4  Mass.  641;  CJom.  y.  Emery,  2  Bin.  (Pa.) 
431 ;  King  y.  State,  18  Neb.  375.  25  N.  W.  519. 


§   42)  BELEASB   OF  SUBGTIES  11^ 

and  examined  into,  and  a  proper  decision  made  before  it 
was  entered  into  and  acknowledged.*^ 

By  the  weight  of  authority,  a  bond  or  recognizance  taken 
before  or  approved  by  a  person  unauthorized  by  law,  or  in 
a  case  where  the  taking  of  it  is  unauthorized  by  law,  so  that 
it  is  invalid  under  the  statutes,  is  invalid  for  all  purposes. 
It  cannot  be  upheld  as  a  common-law  obligation.*^^ 


SAME— RELEASE  OF  SURETIES 

42.  The  sureties  will  be  discharged  from  liability— 

(a)  By  any  change  in  the  terms  of  the  bond  or  recog- 

nizance made  by  the  state  without  their  con- 
sent. 

(b)  By  any  action  on  the  part  of  the  state  prejudicing 

their  rights. 

(c)  By  surrendering  the  accused ;  and  for  this  pur- 

pose they  may  arrest  him,  either  themselves  or 
by  deputy,  and  at  any  time  or  place. 

The  liability  of  sureties  on  a  recognizance  or  bail  bond 
is  limited  to  the  precise  terms  of  their  contract,  and  they 
will  be  discharged  if  any  change  is  made  therein  without 
their  consent ;  as,  for  instance,  where  the  state  agrees  with 
the  accused  to  postpone  the  trial  until  a  later  day  or  term 
than  that  named  in  the  bbnd  or  recognizance.**  The  sure- 
ties are  also  discharged  by  any  other  action  by  the  state, 
without  their  knowledge  or  consent,  prejudicing  their 
rights,  as  where  the  accused  is  held  imprisoned  by  the  state 
at  the  date  fixed  in  the  bond  for  his  appearance ;  *"  or  where 

IT  Shattuck  y.  People,  4  Scam.  (111.)  477. 

li  Powell  V.  State,  15  Ohio,  579;  Williams  v.  Shelby,  2  Or,  144; 
Dickenson  v.  State,  20  Neb.  72,  29  N.  W.  184.  Contra,*  State  v.  Can- 
non, 34  Iowa,  325;  Dennard  ▼.  State,  2  Ga.  137. 

19  Beese  r.  U.  S.,  9  WalL  13,  19  L.  Ed.  541.  And  see  Vincent  v. 
People,  25  111.  500. 

«o  People  V.  Bartlett,  3  Hill  (N.  Y.)  570.  But  see  State  v.  Crosby, 
114  Ala.  11,  22  South.  110.  If,  however,  the  accused  has  escaped  or 
been  discharged  from  such  imprisonment,  the  bail  are  responsible 

CiABK  Cb.Pboc.(2d  Ed.) — 8 
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it  consents  to  the  departure  of  the  accused  beyond  their 
reach  or  control.** 

Facts  rendering  the  sureties  unable  to  surrender  the  ac- 
cused, other  than  his  death,  where  they  are  not  attributable 
to  action  by  the  state,  will  not  release  them.*'  For  instance, 
they  are  npt  discharged  or  excused  from  their  obligation  by 
the  fact  that  the  accused  has,  since  his  release  on  bail,  been 
arrested  and  imprisoned  in  another  state,  so  that  they  are 
unable  to  surrender  him,**  nor  by  the  fact  that  he  is  ill,** 
or  even  insane.*' 

.  As  is  the  case  with  any  other  kind  of  contract,  the  sure- 
ties will,  of  course',  be  discharged  from  their  obligation,  if 
the  terms  thereof  are  complied  with.  What  amounts  to 
such  a  compliance  will  be  presently  shown.** 

Arrest  and  Surrender  of  Accused 

The  sureties  are  not  compelled  to  act  as  bail  for  a  longer 
time  than  they  wish.  As  we  have  already  said,  the  accused 
is,  in  the  eye  of  the  law,  in  the  custody  of  his  sureties,  who 
are  considered  his  keepers.  If  they  fear  his  escape,  or  for 
any  other  reason  wish  to  be  released,  they  may  rearrest  him, 
and  surrender  him  before  the  magistrate  or  court  by  which 
he  was  bailed.    They  will  then  be  discharged.*^    The  ac- 

for  his  appearance.  State  y.  Crosby,  114  Ala.  11,  22  South.  110; 
Bishop  V.  State,  16  Ohio  St.  410. 

21  Reese  ▼.  IJ.  S.,  supra. 

««Yarbrough  v.  Com.,  89  Ky.  151,  12  S.  W.  143,  25  Am.  St.  Rep. 
524. 

28  State  T.  Scott,  20  Iowa,  63;  Harrington  y.  Dennie,  13  Mass.  93; 
Taylor  y.  Taintor,  16  Wall.  366,  21  U  Ed.  287;  Yarbrough  y.  Com., 
supra;  King  v.  State,  18  Neb.  375,  25  N.  W.  519;  Devine  v.  State,  5 
Sneed  (Tenn.)  623. 

«*  State  V.  Edwards,  4  Humph.  (Tenn.)  226;  Piercy  y.  People,  10 
HL  App.  219.    Contra,  People  v.  Tubbs,  37  N.  Y.  586. 

2»  Adler  v.  State,  86  Ark.  517,  37  Am.  Rep.  48.  Contra,  where,  hav- 
ing been  declared  insane,  he  is  in  custody  of  the  officers  of  the  state. 
Wood  y.  Com.,  33  S.  W.  729,  17  Ky.  Law  Rep.  1076. 

»•  Post,  p.  115. 

«7  1  Chit  Cr.  Law,  104;  Harp  y.  Osgood,  2  Hill  (N.  Y.)  216;  Parker 
V.  Bidwell,  3  Conn.  85 ;  State  y.  Le  Cerf,  1  Bailey  (S.  C.)  410;  State 
y.  Mahon,  3  Har.  (Del.)  568;  Com.  v.  Bronson,  14  B.  Mon.  (Ky.)  36L 
Hie  court  or  magistrate  cannot  compel  a  continuance  of  responsibil- 
ity against  the  express  dissent  of  the  bail.   People  y.  Clary,  17  Wend. 


§  43)  FORFEITURE  OF  BAIL  115 

cused,  however,  will  be  allowed  to  find  new  sureties.  The 
sureties  may  depute  another  to  take  and  surrender  the  ac- 
cused,^' and  either  they  or  their  agent  may  seize  him  at  any 
time,  and  in  any  place,  even  in  another  state.** 


SAME— BREACH  OF  BOND  OR  RECOGNIZANCE, 

OR  FORFEITURE  OF  BAIL 

43.  As  soon  as  the  condition  of  the  bond  or  recognizance  is 
broken,  the  bail  is  said  to  be  forfeited,  and  the  sure- 
ties become  absolutely  liable  on  their  obligation  for 
the  amount  of  the  penalty. 

If,  at  the  time  fixed  for  the  appearance  of  the  accused,  he 
is  called  and  fails  to  appear,  unless  his  appearance  is  ex- 
cused under  the  rules  just  mentioned,  his  bail  is  forfeited, 
and  the  sureties  are  absolutely  liable  for  the  amount  of  the 
penalty.'"    This  liability  is  not  necessarily  affected  by  the 

(N.  Y.)  374.  A  ball  In  arrestUig  bis  principal  occupies  substantially 
tbe  same  position  as  a  person  making  any  otber  authorized  arrest. 
He  becomes  liable  If  he  uses  unnecessary  force  In  the  arrest  or  In  the 
detention.  Pease  v.  Burt,  3  Day  (Conn.)  485.  He  may  break  open 
doors,  as  already  explained.  NlcoUs  ▼.  Ingersoll,  7  Johna  (N.  Y.)  145; 
Com.  V.  Brlckett,  8  Pick.  (Mass.)  138;  Bean  v.  Parker,  17  Mass.  604; 
U.  S.  y.  Bishop,  3  Yeates  (Pa.)  37 ;  Broome  y.  Hurst,  4  Yeates  (Pa.) 
123;  Read  v.  Cas^,  4  0>nn.  166,  10  Am.  Dec.  110.  The  accused,  In 
order  that  the  sureties  may  be  discharged,  must  be  surrendered  to 
the  proper  magistrate  or  court,  or  to  some  officer  who  has  authority 
to  commit  him  to  jail.  State  y.  Le  Cerf,  1  Bailey  (S.C.)  410;  Com.  y. 
Bronson,  14  B.  Mon.  (Ky.)  361.  Merely  to  dellyer  him  to  the  deputy 
sheriff  is  not  sufficient  State  y.  Le  Cerf ,  supra ;  Stegars  y.  State,  2 
Blackl  (Ind.)  104.  If  the  accused  is  indicted  and  arrested  upon  a 
warrant  before  default  of  appearance,  this  is  equiyalent  to  a  surren- 
der, and  the  ball  are  discharged.  People  y.  Stager,  10  Wend.  (N.  Y.) 
431. 

2t  Nlcolls  T.  IngersoU,  7  Johns.  (N.  Y.)  145;  Harp  y.  Osgood,  2  Hill 
(N.  Y.)  216. 

>•  Nlcolls  y.  Ingersoll,  supra;  Com.  y.  Brlckett,  8  Pick.  (Mass.)  138; 
Read  y.  Case,  4  Conn.  166,  10 'Am.  Dec.  110;  Anon,  6  Mod.  231;  State 
y.  Beebe,  13  Kan.  589,  19  Am.  Rep.  93. 

to  Com.  y.  Johnson,  3  Cush.  (Mass.)  454. 
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fact  that  he  is  afterwards  surrendered  or  arrested,  or  volun- 
tarily appears,  and  is  tried."  Generally,  however,  the  court 
has  the  power  to  remit  the  forfeiture,  if  good  excuse  is 
shown ;  '^  and  gerierally,  by  constitutional  or  statutory  pro- 
visions, the  Governor  is  given  power  to  remit  fines  and  for- 
feitures, so  that  he  can  remit  the  forfeiture  of  a  bail  bond  or 
recognizance,  even  after  the  liability  has  passed  into  judg- 
ment.** » 

In  felonies,  a  personal  appearance  by  the  accused  is  neces^- 
sary,  for  he  cannot  be  tried  in  his  absence.**  Where,  how- 
ever, under  indictment  for  misdemeanor,  the  accused  may, 
as  is  generally  the  case,  appear  and  plead  by  attorney,  and 
be  tried  in  his  absence,  the  court  has  no  power  to  declare 
his  bond  or  recognizance  forfeited  for  failure  to  appear,  if 
his  attorney  appears  and  offers  to  plead  for  him."  The 
mere  appearance  of  the  accused  at  the  time  and  place  requir- 
ed by  the  recognizance  does  not  discharge  the  sureties  from 
their  obligation,  where  the  court  does  not  by  its*  officer  take 
him  in  custody ;  *•  but  where  the  accused  not  only  so  ap- 
pears, but  is  taken  into  custody,  the  sureties  are  discharged, 
and  are  not  liable  if  he  is  subsequently  released,  or  if  he 
escapes.'^ 

If  the  obligation  merely  requires  the  accused  to  appear 
and  answer  to  a  certain  indictment,  or  for  a  particular  crime, 
it  would  seem  that  he  cannot  be  required  to  appear  and  an- 

»i  Com.  V.  Johnson,  supra ;  Shore  v.  State,  6  Mo.  040;  Lee  v.  State, 
26  Tex.  App.  331,  8  S.  W.  277. 

»2  U.  S.  V.  Feely,  1  Brock.  255,  Fed.  Cas.  No.  15,062;  CJom.  v.  Dana, 
14  Mass.  65. 

««  Harbin  v.  State,  78  Iowa,  263,  43  N.  W.  210. 

»*  State  V.  Bowe.  8  Rich.  (S.  C.)  17 ;  post,  p.  492. 

»8  People  V.  Ebner,  23  CaL  158;  State  v.  Connrfiam,  67  Iowa,  361, 
10  N.  W.  677 ;  post,  p.  496.  In  an  action  on  a  recopmizance  as  forfeit- 
ed, however,  a  demurrer  will  not  lie  on  this  ground,  unless  it  appears 
that  the  accused  did  appear  by  attorney.  It  is  not  enough  that  he 
eould  have  so  appeared.    People  v.  Smith,  18  Cal.  498. 

80  Com.  V.  Ray,  cited  in  Oom.  v.  Coleman,  2  Mete.  (Ky.)  386.  And 
see  Starr  v.  Com.,  7  Dana  (Ky.)  243. 

»7  Com.  V.  Coleman,  2  Mete.  (Ky.)  382.  And  see  Lyons  v.  State,  1 
Blackt  (Ind.)  309;  State  v.  Murphy,  10  GIU  &  J.  (Md.)  866 ;  &nlth  v. 
State,  12  Neb.  309,  11  N.  W.  317. 
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■ 

swer  for  any  other  crime,  or  to  any  other  indictment,  for  the 
sureties  are  entitled  to  stand  strictly  on  the  terms  of  their 
contract ;  and  it  has  been  so  held.'*  But  if  the  condition  of 
the  contract  is  not  only  that  the  accused  shall  appear,  but 
also  that  he  "shall  not  depart  without  the  leave  of  the 
court,"  or  "until  discharged  by  due  course  of  law,"  etc.,  then 
the  condition  is  broken  if  he  does  so  depart,  without  regard 
to  whether  the  crime  for  which  he  is  indicted  is  the  same  as 
the  crime  for  which  he  was  held.'*  A  recognizafice  to  ap- 
pear in  court  from  day  to  day  to  answer  to  a  certain  indict- 
ment, and  not  to  depart  without  the  leave  of  the  court,  is 
not  discharged  by  the  quashing  of  the  mdictment,  but  re- 
mains in  force  until  the  defendant  has  leave  from  the  court 
to  depart;  and,  if  a  new  indictment  is  found,  he  and  his 
sureties  are  bound  for  his  appearance  to  answer  it.*® 

It  is  essential  to  the  breach  of  a  bail  bond  or  recognizance 
that  the  prisoner  shall  have  been  formally  called  before 
entry  of  his  default,  and  in  an  action  on  the  recognizance  it 
must  be  proved  that  he  was  so  called  and  failed  to  appear.*^ 

It  has  been  held  that  jvhere  an  indictment  is  fatally  defec- 
tive there  can  be  no  breach  of  a  recognizance  to  appear  and 
answer.*'  There  are  many  cases,  ho\yever,  to  the  effect  that 
the  sureties  on  a  bail  bond  cannot  question  the  validity  of 
the  indictment,*'  unless  it  was  insufficient  to  confer  juris- 
diction, as  where  it  was  found  by  an  illegally  constituted 


«*  Gray  v.  State,  43  Ala.  41 ;  People  v.  Hunter,  10  Oal.  602. 

»»  U.  S.  V.  White,  5  Cranch,  C.  O.  368,  Fed.  Cas.  No.  16,678;  Pack  v. 
State,  23  Ark.  235;  Gentry  v.  State,  22  Ark.  544;  State  t.  Bryant,  55 
Iowa,  451.  8  N.  W.  303. 

*o  U.  S.  V.  White,  snpra. 

41  Dillingham  v.  U.  S.,  2  Wash.  G.  O.  422,  ¥e6.  Cas.  No.  3,918;  Mish- 
ler  y.  Com.,  02  Pa.  55, 1  Am.  Rep.  377 ;  Park  v.  State,  4  Ga.  329;  State 
V.  Grlgsby,  3  Yerg.  (Temi.)  280;  White  v.  State.  5  Yerg.  (Tenn.)  183 ; 
Brown  v.  People,  24  IlL  App.  72.  By  statute  In  some  states  this  is  no 
longer  necessary.  State  v.  Murphy.  23  Nev.  390,  48  Pac.  628;  State 
V.  Holtdorf .  61  Ma  App.  515.  The  sureties  need  not  be  called.  Mish- 
ler  V.  OoQL.  62  Pa.  55,  1  Am.  Rep.  377. 

«3  State  y.  Lockhart.  24  Ga.  420. 

48  Lee  T.  State,  25  Ter.  App.  331,  8  S.  W.  277 ;  State  t.  Loeb,  21  La. 
Ann.  509. 
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grand  jury.**  This  question,  it  would  seem,  must  depend  on 
the  terms  of  the  contract  as  above  explained.** 

The  accused  cannot  be  required  to  appear  at  any  time 
other  than  tfiat  stipulated  in  the  bond  or  recognizance,  even 
though  the  legislature  should  change  the  time  of  holding  tbe 
court.  *• 

As  we  have  already  seen,  the  sureties  are  not  excused 
from  liability  for  breach  of  their  contract  by  the  fact  that 
the  accused  has  been  arrested  and  imprisoned  in  another 
state,  or  by  any  other  fact  rendering  it  impossible  for  them 
to  surrender  him,  other  than  his  death,  or  action  by  the 
state.*^ 

Forfeiture,  of  bail  cannot  aifect  the  right  of  the  state  after- 
wards to  capture  and  punish  the  accused.*' 

A  forfeited^  bond  or  recognizance  is  enforced  by  entry  of 
the  forfeiture,  and  judgment,  and  by  scire  facias  ther£on,  or 
by  an  action  by  the  state  on  the  obligation.  The  practice  in 
this  respect  is  generally  regulated  by  statute. 


COMMITMENT 

44.  If  the  offense  is  not  bailable,  or  if  bail  is  refused,  or  is 
not  given,  the  accused  is  committed  to  jail  to  await 
his  trial. 

If  the  offense  is  not  bailable,  or  if  the  magistrate,  in  a 
proper  exercise  of  his  discretion,  determines  not  to  allow 
bail,  or  the  accused  fails  to  furnish  sufficient  bail,  and  the 
evidence  is  sufficient  to  require  him  to  be  held  for  trial,  the 
magistrate  must  commit  him  to  jail  to  await  his  trial. 

To  authorize  the  detention  of  the  accused  after  he  is  com- 
mitted, a  mittimus  or  warfant  to  the  jailer  is  necessary, 


**  Wells  V.  State.  21  Tex.  App.  594,  2  S.  W.  806. 
40  Ante,  p.  309. 

*«  State  V.  Stephens,  2  Swan  (Tenn.)  308 ;  State  v.  Melton,  44  N.  C. 
42e. 
*T  Ante,  p.  115» 
*•  State  y.  Meyers,  61  Mo.  414;  State  v.  Rollins,  52  Ind.  168. 
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and,  of  course,  it  must  be  valid.**  A  form  is  given  below.*** 
It  must  be  in  writing,  under  the  hand,  and,  by  the  weight  of 
authority  at  common 'law,  under  the  seal,"^  of  the  magis- 
trate, and  it  must  show  the  authority  of  the  magistrate,** 
and  the  time  and  place  of  making  it.**  It  must  run  in  the 
name  of  the  state,  or  that  of  the  magistrate,  judge,  or  court 

4ft  Sthreshley  t.  Fisher,  Hardin,  (Ky.)  249.  A  magistrate  may  by 
parol  order  a  person  to  be  detained  a  reasonable  time,  mitil  he  can 
draw  up  a  formal  commitment  1  Chit  Or.  Law,  109;  7  Bfeist,  537;  2 
Hale,  P.  G.  122.  It  has  been  held  that  the  order  or  sentence  of  a 
court  of  record,  without  any  mittimus,  is  sufficient  to  authorize  the 
detention  of  the  accused  (In  re  Wilson  [D.  C]  18  Fed.  37;  People  v. 
Nevlns,  1  BUI  [N.  Y.]  154 ;  State  v.  Heathman.  Wright  [Ohio]  691) ; 
but  this  cannot  apply  to  Justices  of  the  peace,  for,  a  Justice's  court  is 
not  a  court  of  record. 

80  State  (or  Commonwealth)  of ,  County  of ^  to  wit 

To  the  Sheriff  or  Any  Ccmstable  of  Said  County,  and  the  Jailer  of 
Said  County: 

These  are  to  command  you,  in  the  name  of  the  state  (or  common- 
wealth) of ,  forthwith  to  convey  and  deliver  into  the  custody 

of  the  said  Jailer,  together  with  this  warrant,  the  body  of  C.  D., 
charged  before  me,  X.  Y.,  a  Justice  of  the  peace  of  said  county,  on  the 
oath  of  A.  B.,  with  a  felony  (or  misdemeanor)  by  him  confinitted,  in 

this:  that  he,  the  said  C.  D.,  did,  on  the day  of ,  A.  D. 

,  in  said,  county  (here  describe  the  offense) ;  and  you,  the  said 

Jailer,  are  hereby  required  to  receive  the  said  C.  D.  into  your  Jail  and 

custody,  that  he  may  be  tried  for  said  offense  by  the court  of 

said  county,  and  him  there  safely  keep  until  he  shall  be  discharged 
by  due  course  of  law. 

Given  under  my  hand  and  seal  this  the day  of A. 

D. 

[Seal.]  X.  Y.,  J.  P. 

61 1  caiit  Cr.  Law,  109;  2  Hawk.  P.  C.  c.  16,  §  13 ;  2  Hale,  P.  C.  122 ; 
4  Bl.  Comm.  3(X);  Somervell  v.  Hunt,  3  Har.  &  McH.  (Md.)  113;  State 
V.  Caswell,  T.  U.  P.  Charlt  (Ga.)  280.  In  some  Jurisdictions,  a  seal 
is  not  deemed  necessary.  State  v.  Vaughn,  Harp.  (S.  C)  313 ;  Thomp- 
son V.  Fellows,  21  N.  H.  425;  Davis  v.  Clements,  2  N.  H.  390.  And  in 
many  it  is  rendered  imnecessary  by  statute. 

62  1  Chit.  Cr.  Law,  109.  It  must,  for  instance,  show  where  the  of-* 
fense  was  committed,  for  it  may  have  been  committed  beyond  the 
magistrate's  Jurisdiction.  It  should  also  show  the  character  of  the 
magistrate.  The  initials  "J.  P.,"  after  his  signature,  are  sufficient 
to  show  that  he  is  a  justice  of  the  peace.  State  v.  Manley,  1  Tenn. 
(1  Overt.)  428;  Rex  v.  York,  5  Burrows,  2684. 

B«  1  Chit  Cr.  lAW,  109 ;  2  Hale,  P.  C.  122. 
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by  whom  it  is  issued.'*  It  must  be  directed  to  the  proper 
jailer,  and  not  be  generally  to  carry  the  accused  to  prison.** 
The  accused  must  be  described  by  his  name,  including. his 
Christian  name,  if  known,  and,  if  not  known,  the  fact  should 
be  stated,  and  he  should  be  described  so  that  he  may  be 
identified.**  It  seems  to  be  unnecessary  to  state  that  the 
accused  has  been  charged  upon  oath,*^  and  it  is  certainly 
unnecessary  to  set  out  any  of  the  evidence  adduced  before 
the  magistrate;  **  but  the  mittimus  must  state  the  offense 
with  which  the  party  is  charged,  and  must  state  it  with  rea- 
sonable certainty.**  It  is  sufficient  to  state  the  nature  of  the 
crime.  A  detailed  statement  of  the  circumstances  attending 
its  commission  is  not  necessary.**  It  must  point  out  the 
place  of  imprisonment,  and  not  merely  direct  that  the  accus- 
ed shall  be  taken  to  prison ;  '^  and  it  should  state  the  time 
of  imprisonment,  namely,  "until  he  shall  be  discharged  by 
due  course  of  law."  ** 

Errors  in  the  commitment  do  not  generally  affect  the 
validity  of  the  examination  and  subsequent  proceedings. 
The  fact,  for  instance,  that  a  magistrate  erroneously  com- 

»*  1  Chit  Or.  Law,  109. 

Bs  Rex  y.  Smith,  2  Strange,  934;  Rex  y.  Fell,  1  Ld.  Raym.  424. 

»« 1  Chit  Cr.  Law,  110;  1  Hale,  P,  C.  577. 

6^1  Chit  Cr.  Law,  110;  Rex  y.  Wyndham,  1  Straage,  8,  4;  Rex  v. 
Wilkes,  2  WUs.  158 ;  Rex  y.  Piatt,  1  Leach,  167. 

88  Rex  y.  WUkes,  2  WUs.  158. 

»» 1  Chit  Cr.  Law,  110;  2  Hale,  P.  C.  122;  4  Bl.  Comm.  300;  Rex  v. 
Wilkes,  2  Wils.  158;  Rex  y.  Judd,  2  Term  R.  255;  Rex  y.  Wyndham,  1 
Strange,  2;  Rex  y.  Marks,  3  East,  157;  Rex  y.  Kendal,  1  Ld.  Raym.  • 
66;  Collins  y.  Brackett,  34  Minn.  339,  25  N.  W.  708;  State  y.  Bandy, 
Ga.  Dea  40,  pt  2 ;  Day  y.  Day,  4  Md.  262;  Com.  y.  Ward,  4  Mass.  497; 
In  re  Ricker,  32  Me.  37.  Thus  a'' commitment  containing  no  descrip- 
tion of  the  crime  charged,  beyond  the  statement  that  the  prisoner 
was  accused  of  yiolating  section  351  of  the  Penal  Code,  was  held  yoid. 
People  ex  rel.  Allen  y.  Hagan,  170  N.  Y.  46,  62  N.  E.  1086.  See,  also. 
State  ex  rel.  Lewis  y.  Amauld,  50  La.  Ann.  1,  22  South.  886.  Where 
the  offense  is  statutory,  the  mittimus  should  so  show.  Rex  t.  Rem- 
nant, 5  Term  R.  169. 

•0  People  y.  Johnson,  110  N.  Y.  134, 17  N.  B.  684;  Collins  v.  Brack- 
ett, supra;  In  re  Kelly  (C.  C.)  46  Fed.  653. 

«i  Rex  y.  Smith,  2  Strange^  984;  Rex  y.  Fell,  1  Ld.  Raym.  424. 

•2 1  Chit  Cr.  Law,  111. 
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mits  the  accused  to  trial,  in  a  county  other  than  that  in 
which  the  oifense  was  committed,  does  not  invalidate  the 
examination  and  commitment,  if  it  was  otherwise  proper,  so 
as  to  prevent  the  filing  of  an  information  thereon  in  the 
proper  county,** 

HABEAS  CORPUS 

AS.  When  a  person  who  has  been  ^onunitted  to  jail,  as  just 
explained,  is  advised  that  his  commitment  is  illegal, 
or  that  he  is  entitled  to  be  discharged  or  bailed  by 
a  superior  judge  or  court,  he  may  obtain  relief  by 
writ  of  habeas  corpus. 

The  right  to  apply  for  this  writ  is  not  limited  to  persons 
illegally  committed  by  an  examining  magistrate,  but  extends 
to  every  person  who  is  illegally  imprisoned.  We  shall  there- 
fore consider  the  subject  in  a  separate  chapter.**  We  shall 
then  see  that  irregularities  in  the  preliminary  examination, 
wrongful  refusal  to  admit  to  bail,  or  irregularity  and  defects 
in  the  commitment,  do  not  necessarily  entitle  the  accused  to 
a  discharge. 

68  In  re  Schorman,  40  Kan.  533,  20  Pac.  277. 
«*  Post,  p.  651. 
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CHAPTER  IV 

MODO    OF    ACCUSATION— TIME    OF    PROSECUTION— NOLLB 

PROSEQUI  OR  WITHDRAWAL 

46.  In  General  of  Hode  of  Accusation. 

47-48.  Indictment  and  Presentment — ^The  Grand  Jury. 

48.  Information. 

60.  Coroner's  Inquisition. 

51.  Complaint. 

52-^.  Time  of  Prosecution. 

54.  Nolle  Prosequi,  or  Withdrawal  of  Accusation. 


MODES  OF  ACCUSATION— IN  GENERAL 

46.  The  prosecution  of  a  person  charged  with  crime  may  be 
either : 

(a)  Upon  an  indictment  or  presentment  upon  oath  by  a 

grand  jury. 

(b)  Upon  a  coroner's  inquisition  in  cases  of  homicide, 
(c)-  Upon  an  information  preferred  by  the  proper  pros- 
ecuting officer  without  the  intervention  of  a  grand 

jury- 
(d)  Upon  a  complaint  or  information  made  imder  oath  by 

a  private  person. 

A  formal  accusation  is  essential  to  every  trial  for  crime. 
Without  it  the  court  acquires  no  jurisdiction  to  proceed. 
Not  even  the  consent  of  the  accused  can  give  it  jurisdic- 
tion.^ And,  where  the  law  requires  a  particular  form  of 
accusation,  that  form  of  accusation  is  essential.    In  a  New 

1 1  Blsh.  Cr.  Proc.  SS  79,  »5,  et  seq. ;  People  v.  Campbell,  4  Parker, 
Cr.  R.  (N.  Y.)  386 ;  ante,  p.  7.  A  conviction  is  bad  where  the  charge 
does  not  in  terms  show  a  legal  offense,  though  the  meaning  ot  the 
charge  was  understood  by  the  defendant,  and  was  in  a  form  used 
time  out  of  mind  in  the  court  in  which  it  was  made.  Ex  parte  Hop- 
kins, 61  Law  J.  Q.  B.  (N.  S.)  240,  66  Law  T.  (N.  S.)  53,  17  Cox.  Cr. 
Cas.  444;  and  though  he  pleaded  guilty,  Klawanski  v.  People,  218  in. 
481,  75  IN.  B.  10^. 
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\. 


York  case  in  which  the  law  required  prosecution  by  indict- 
ment, a  fatal  defect  in  the  indictment  was  sought  to  be  rem- 
edied by  stipulation  of  counsel  that  the  case  should  be  tried 
as  if  the  omitted  allegiation  had  been  inserted.  This  the 
court  held  was  not  sufficient  to  give  jurisdiction.  "The 
charge  as  made,  being  a  felony,  the  Constitution  of  this  state 
requires  the  presentment  or  indictment  of  a  grand  jury  as 
a  prerequisite  to  trial;  and,  if  the  pleading  they  file  with 
the  court  could  be  remodeled  by  stipulations  between  the 
counsel,  the  defendant  would  not  be  tried  upon  the  present- 
ment of  the  grand  jury,  but  rather  upon  the  consent  of 
counsel.  This  court  cannot  acquire  jurisdiction  to  try  an 
offense  by  consent,  nor  can  its  jurisdiction  over  an  offense 
be  changed  by  consent,  so  as  to  embrace  any  other  than  that 
presented  by  th^  grand  jury,  where  the  action  of  that  body 
is  requisite."  • 


INDICTMENT  AND  PRESENTMENT— GRAND 

JURY  ^ 

47.  An  indictment  is  a  written  accusation  of  a  crime,  pre- 

•     sented  on  oath  by  a  grand  jury. 

48.  A  presentment  is  the  notice  taken  by  a  grand  jury  of 

an  offense  from  their  own  knowledge  or  informa- 
tion, or  of  their  own  motion  from  information  de- 
rived froni  others,  on  wHich  an  indictment  is  after- 
wards framed. 

A  distinction  has  been  made  between  an  indictment  and  a 
presentment.  By  presentment  is  meant  the  notice  taken 
by  a  grand  jury  of  an  offense  from  their  own  knowledge  or 
observation,  or  of  their  own  motion  on  information  from 
others,  without  any  bill  of  indictment  having  been  laid  be- 
fore them.  Upon  such  a  presentment  the  proper  officer  of 
the  court  afterwards  frames  an  indictment  or  formal  accu- 

> 

3  People  V.  Campbell,  supra.  And  see  Com.  v.  Adams,  92  Kj,  134, 
17  S.  W.  276 ;  CSwn.  v.  Mahar,  16  Pick.  (Mass.)  120. 
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sation.'  By  indictment  is  meant  a  written  accusation  of 
crime,  drawn  up,  with  us  by  the  prosecuting  attorney,  and 
submitted  to  the  grand  jury,  and  by  them  found  and  pre- 
sented as  true.*  When  submitted. to  the  grand  jury,  it  is 
only  a  "bill"  of  indictment,  and  becomes  an  indictment  when 
found  and  presented  by  them.  This  distinction,  it  has  been 
said,  though  still  recognized,  is  of  no  practical  importance, 
for  every  indictment  is  in  fact  a  finding  and  presentment; 
the  grand  jury  find  and  "present"  that  the  accused  has  com- 
mitted a  certain  crime.'  This  observation,  however,  does 
not  apply  in  all  states,  and  the  distinction  must  be  borne  in 
mind. 

When  Indictment  Lies 

An  indictment  lies  for  all  treasons,  felonies,  or  misde- 
meanors at  common  law.    It  has  been  from  very  early  times 

*  4  Bl.  Comm.  SOI;  State  v.  Cox,  8  Ark.  442;  Id.,  28  N.  O.  444 ;  Lewis 
V.  Board  of  Com'rs  of  Wake  County,  74  N.  C.  197;  State  v,  Morris, 
104  N.  0.  837,  10  S.  Bl  454;  McKlnney  v.  U.  a,  199  Fed.  25,  117  C.  C- 
A.  403.  "A  presentment  made  in  Uie  ordinary  way  by  a  grand  Jury  \s 
regarded,  in  the  practice  at  common  law,  as  nothing  more  than  in- 
structions given  by  the  grand  Jury  to  the  proper  officer  of  the  court 
for  framing  an  indictment  for  an  offense  which  they  find  to  have 
been  committed.  When  the  indictment  has  been  prepared  by  liim,  it 
is  submitted  to  them ;  and,  upon  their  finding  it  a  true  bill,  the  prose*- 
cution  commences  upon  that  indictment.  The  presentment  merged  in 
the  indictment  ceases  and  becomes  extinct.  If,  however,  the  officer 
of  the  court,  who  is  the  representative  of  the  crown,  and  whose  con- 
currence and  co-operation  in  the  prosecution  are  always  required,  de- 
clines framing  an  indictment  upon  these  instructions,  the  present- 
ment ceases  to  exist  for  any  purpose.'*  Com.  v.  Christian,  7  Grat. 
(Va.)  631.  It  has  been,  and  may  still  be,  the  practice  in  some  states 
to  allow  the  presentment  an  efficacy  not  known  at  conemon  law.  It 
has  been  allowed  for  some  purposes  to  stand  as  an  indictment,  or  to 
stand  as  the  foundation  for  further  proceedings,  as  by  information, 
against  the  party  presented.    Com.  v.  Christian,  supra. 

*  4  Bl.- Comm. -802;  Ganaway  v.  State,  22  Ala.  777;  Mose  v.  State,  85 
Ala.  425;  Goddard  v.  State,  12  Conn.  452;  Lougee  v.  State,  11  Ohio, 
71 ;  Wolf  V.  State,  19  Ohio  St  255 ;  State  v.  Cox,  8  Ark.  442 ;  Board 
of  Oom'rs  of  Arapahoe  County  v.  Graham,  4  Colo.  202;  Vanderkarr 
V.  State,  51  Ind.  93;  State  v.  Tonilinson,  25  N.  C.  33;  State  v.  Walk- 
er, 32  N.  C.  236 ;  State  v.  Collins,  1  McCord  (S.  C.)  357 ;  State  v.  Mor- 
ris, 104  N.  C.  837,  10  S.  B.  454. 

B  Com.  V.  Keefe,  9  Gray  (Mass.)  290. 
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the  usual  mode  of  prosecution,*  It  lies  for  statutory  as  well 
as  for  common-law  crimes.  If  a  statute  prohibits  a  matter 
of  public  grievance,  or  commands  a  matter  of  public  con- 
venience, such  as  the  repairing  of  highways,  all  acts  or 
omissions  contrary  to  the  command  or  prohibition,  of  the 
statute,  being  misdemeanors  at  common  law,  are  punishable 
by  indictment  if  the  statute  specifies  no  other  mode  of  pro- 
ceeding.^ If  the  statute  specifies  a  mode  of  proceeding 
different  from  that  by  indictment,  then,  if  the  matter  was 
already  an  indictable  offense  at  common  law,  and  the  stat- 
ute introduces  merely  a  different  mode  of  prosecution  and 
punishment,  and  does  not  expressly  or  by  necessary  impli- 
cation do  away  with  indictment,  the  remedy  is  cumulative, 
and  the  prosecution  may  be  either  by  indictment  at  com- 
mon law,  or  by  the  mode  pointed  out  by  the  statute.® 

When  Indictment  is  Necessary 

At  common  law  all  offenses  above  the  grade  of  misde- 
meanor must  be  prosecuted  by  indictment,  for  it  is  the  pol- 
icy of  the  common  law  that  no  man  shall  be  put  upon  his 
trial  for  felony  until  the  necessity  therefor  has  been  deter- 
mined by  a  g^and  jury  on  oath.*  The  Constitution  of  the 
United  States  declares  that  "no  person  shall  be  held  to  an- 
swer for  a  capital  or  otherwise  infamous  crime,  unless  on 
a  presentment  or  indictment  of  a  grand  jury."  ^®  This  pro- 
vision does  not  apply  to  prosecutions  by  the  states;  ^^  but 
in  many  of  the  state  Constitutions  there  is  a  similar  provi- 
sion. In  some  states,  instead  of  requiring  an  indictment 
in  prosecutions  "for  a  capital  or  otherwise  infamous  crime," 
it  is  required  in  all  cases  where  the  punishment  is  death  or 

«  2  Hawk,  P.  O.  c.  25,  |  4. 

T  Harris,  Cr.  Law,  849;  Reg.  v.  Hall,  I4.  R.  1  Q.  B.  632. 
•  Harris,  Cr.  Law,  349 ;  Bex  v.  Robinson,  2  Burrows,  799. 
»  1  Chit.  Cr.  Law,  844;  2  Hale,  P.  0. 151 ;  4  Bl.  CJomm.  810 ;  2  Hawk. 
P.  C.  e.  26,  f  3;  Com.  v.  Barrett,  9  Leigh  (Va.)  665. 

10  Const  U.  S.  Amend,  art  5.  "Cases  arising  in  the  land  or  naval 
foroes,  or  in  the  militia  when  in  actual  service,  in  time  of  war  or 
public  danger,"  are  excepted.  , 

11  Rowan  v.  State,  80  Wis.  129,  11  Am.  Rep.  559;  Turner  v.  People^ 
33  Mich.  363;  State  v.  Keyes,  8  Vt  57,  30  Am.  Dec.  450;  Jones  y.  Rob^ 
bine,  8  Gray  (Mass.)  345 ;  Parris  ▼.  People,  76  111.  274. 
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confinement  at  hard  labor.  In  others,  an  indictment  is  nec- 
essary in  every  case  where  an  indictment  will  lie.  In  oth- 
ers, it  is  required  only  where  the  punishment  is  death  or  im- 
prisonment for  life. 

There  has  been  some  conflict  of  opinion  as  to  what  con- 
stitutes an  "infamous"  crime,  within  the  meaning  of  the 
Constitution.  By  the  weight  of  opinion  the  question  is 
determined  by  the  punishment  with  which  the  oifense  may 
be  visited,  rather  than  by  the  nature  of  the  act  itself,  and 
all  crimes  are  held  to  be  infamous  that  may  be  punished  by 
death  or  by  imprisonment  in  the  penitentiary.^*  If  they 
may  be  so  punished,  the  fact  that  they  may  receive  a  less 
punishment  is  immaterial,  for  it  is  the  possible  punishment 
that  makes  the  crime  infamous.^*  The  term  "infamous 
crime"  is  not  synonymous  with  "felony,"  except  in  those 
states  where  every  oflFense  that  may  be  punished  by  death 
or  imprisonment  in  the  penitentiary  is  declared  or  held  to 
be  a  felony.^* 

Where  an  indictment  or  presentment  is  required  by  the 
Constitution,  such  an  accusation  is  essential  to  the  court's 
jurisdiction  to  try  the  offender.^"  The  defendant  cannot 
even  waive  the  benefit  of  the  provision  by  consenting  to 
be  tried  in  another  mode,  for,  as  we  have  seen,  jurisdiction 
cannot  be  conferred  upon  the  court  by  consent^*  Where 
the  Constitution  does  not  require  an  indictment,  there  is 
nothing  to  prevent  the  Legislature  from  providing  for  the 
prosecution  of  all  offenses,  even  capital,  by  information,  and 
in  some  states  such  statutes  have  been  enacted. 


12  Ex  parte  Wilson,  114  U.  S.  417,  6  Sup.  Ot  935,  29  L.  Ed.  89; 
Mackln  v.  U.  S..  117  U.  S.  348,  6  Sup.  Ct  777,  29  L.  Ed.  909;  U.  S.  v. 
De  Walt,  128  U.  S.  393,  9  Sup.  Gt  HI,  32  L.  Ed.  485;  Jones  v.  Rob- 
bins,  8  Gray  (Mass.)  347 ;  U.  S.  v.  Wong  Dep  Ken  (D.  C.)  57  Fed.  206. 
And  see  Pearson  v.  Wimblsb,  124  Ga.  701,  52  S.  E.  751,  4  Ann.  Gas. 
501.  Otber  offenses  may  be  prosecated  by  information.  State  v. 
Ebert,  40  Mo.  186 ;  King  v.  State,  17  Fla.  183. 

i«  See  Clark,  Gr.  Law,  (3  Ed.)  43. 

i«  See  Jones  v.  Bobbins,  supra. 

IB  Ex  parte  Bain,  121  U.  S.  1,  7  Sup.  Ct  781,  30  L.  Ed.  849 ;  Hewitt 
T.  State,  25  Tex.  722;  People  t.  Campbell,  4  Parker,  Gr.  R.  (N.  Y.)  386. 

i«  People  V.  Campbell,  supra;  ante,  p.  7. 
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There  is  another  constitutional  provision  which  has  been 
claimed  to  render  prosecutions  for  felony  otherwise  than  by 
indictment  illegal,  because  the  common  law  required  an  in- 
dictment in  such  cases.  This  provision  is  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law.  It  has  been  held,  however,  that  this  con- 
stitutional provision  is  not  violated  by  an  abolition  of  the 
grand  jury  system  and  indictments,  provided  some  other 
formal  and  sufficient  mode  of  accusation,  as  by  information, 
is  substituted.*^ 

Powers  of  Grand  Jury 

The  authorities  are  not  agreed  as  to  the  powers  and  func- 
tions of  the  grand  jury.  Dr.  Wharton  **  points  out  three 
different  views  that  have  been  advanced  on  the  subject.    . 

The  view  taken  by  the  English  judges,  and  in  which  they 
are  followed  by  some  of  the  judges  in  this  country,  is  that 
the  g^and  jury  has  the  power,  on 'its  own  motion,  to  insti- 
tute any  prosecution  it  may  see  fit,  and  for  this  purpose  to 
summon  witnesses  to  appear  before  them;  and  that  they 
cannot  be  controlled  in  their  action  by  the  court  or  the  pros- 
ecuting officer.** 

Another  view  in  this  country  is  that  they  can  inquire  into 
and  present  all  offenses  which  are  of  public  notoriety  and 
within  their  knowledge,  and  such  offenses  as  are  given  them 
in  charge  by  the  court  or  the  prosecuting  officer,  but  that 
they  cannot  summon  witnesses,  and  inquire  into  and  present 
other  offenses,  unless  the  accused  has  been  examined  before 
a  magistrate.*^ 

IT  Hurtado  v.  California,  110  U.  S.  516,  4  Sup.  Ot.  Ill,  292,  28  L. 
Ed.  232;  Maxwell  v.  Dow,  176  U.  S.  581,  20  Sup.  Ct.  448,  4^1,  44  L. 
Ed.  597 ;  Rowan  v.  State,  30  Wis.  145,  11  Am.  Rep.  559;  State  v.  Bos- 
well,  104  Ind.  541,  4  N.  E.  675 ;  State  v.  Ledf ord,  3  Mo.  102 ;  Com.  v. 
Frandes,  250  Pa.  496,  95  AU.  527;  In  re  McKee,  19  Utah,  231,  57 
Pac.  23. 

i«  Wliart  Cr.  PI.  &  Prac.  if  332-340. 

i»  Wbart  Cr.  PI.  &  Prac.  i  334;  Ward  v.  State,  2  Mo.  120,  22  Am. 
Dec.  449;  U.  S.  v.  Thompkins,  2  Cranch,  C.  C.  46,  Fed.  Cas.  No.  16,483 ; 
Blaney  v.  State.  74  Md.  153,  21  AU.  547 ;  State  v.  WUcox,  104  N.  C. 
847,  10  S.  E.  453 ;  U.  S.  v.  Kimball  (C.  C.)  117  Fed.  156;  Wilson  v.  U. 
S.,  221  U.  S.  361,  31  Sup.  CL  538,  55  L.  Ed.  771,  Ann.  Cas.  1912D,  558. 

20  Whart  Cr.  PI.  &  Prac.  §  338;  McCullough  v.  Com.,  67  Pa.  33; 
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A  third  view  is  that  they  cannot  inquire  into  and  present 
certain  offenses  unless  there  has  been  a  preliminary  examina- 
tion of  the  accused  before  a  magistrate.*^ 

A  grand  jury  cannot  indict  or  present  for  an  offense  that 
is  not  within  the  jurisdiction  of  the  court  in  which  they  are 
acting.**  It  cannot  present  for  offenses  committed  in  an- 
other county.** 

Selecting  and  Summoning  the  Grand  Jury 

The  sheriff  of  every  county  was  required  by  the  common 
law  to  return  to  every  term  of  the  court  having  jurisdiction 
of  offenses  24  men  having  the  requisite  qualifications ;  and 
from  these  men  a  grand  jury  were  selected.  The  mode  of 
selecting  and  summoning  grand  jurors  is  now  generally 
regulated  by  statutes,  and  it  is  unnecessary  to  do  more  than 
refer  to  that  fact,  and  leave  the  student  to  consult  the  stat- 
utes of  his  state. 

Same — Qualification  of  Jurors 

The  common  law  requires  grand  jurors  to  be  probi  et 
legales  homini  (true  and  lawful  men)  and  inhabitants  of  the 
county  in  which  the  crimes  they  are  to  inquire  into  were 
committed.  Blackstone  says  they  should  also  be  freehold- 
ers.**   They  should  be  able  to  understand  the  language  in 

Brown  v.  Com.,  76  Pa.  319;  Com.  t.  Green,  126  Pa.  531,  17  Atl.  878, 
12  Am.  St.  Rep.  894 ;  People  v.  Horton,  4  Parker,  Or.  R.  (N.  Y.)  222; 
State  v.  Love,  4  Humph.  (Tenn.)  255 ;  State  v.  Lewis,  87  Tenn.  119,  9 
S.  W.  427;  Lewis  v.  Board  of  Com'rs  of  Wake  County,  74  N.  C.  194. 
In  Com.  V.  Green,  supra.  It  was  held  that  the  grand  Jury  could  not 
make  a  presentment  of  a  crime  on  the  testimony  of  a  witness  given 
hefore  them  in  the  investigation  of  another  matter. 

ai  Whart  Cr.  PI.  &  Prac.  f  339;  Butler  v.  Com.,  81  Va,  169. 

«2U.  S.  V.  Hill,  1  Brock.  156,  Fed.  Cas.  No.  15,364;  Shepherd  v. 
State,  64  Ind.  43 ;  U.  S.  v.  Reed,  2  Blatchf .  435,  Fed.  Cas.  No.  16.134. 

2  3  Ante,  p.  10;  post,  pp.  167,  449.  Contra,  by  statute,  State  v.  Lew- 
Is,  140  N.  C.  626.  55  S.  E.  600,  7  L.  R.  A.  (N.  S.)  669.  9  Ann.  Cas.  604. 

24  4  Bl.  Comm.  302*.  Women,  in  the  absence  of  a  statute  to  the  con- 
trary, are  not  qualified  to  act  as  grand  jurors.  Rumsey  v.  Washing- 
ton Terr.,  3  Wash.  T.  332,  21  Pac.  152.  By  "true  and  lawful  men**  is 
intended  'that  they  must  be  liege  subjects  of  the  king,  and  neither 
aliens,  nor  persons  outlawed  even  in  a  civil  action,  attainted  of  any 
treason,  or  convicted  of  fny  species  of  crimen  falsi,  as  conspiracy  or 
perjury  which  may  render  them  infamous.*'    1  Chitty,  Or.  Law,  307. 
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which  the  proceedings  are  conducted;"'  they  must  be 
compos  mentis.*'  Their  qualifications  are  now  generally 
prescribed  by  statute.  Some  statutes  still  require  that  they 
shall  be  freeholders.*^  Some  require  the  qualification  of  an 
elector.** 

At  common  law  it  was  not  a  disqualification  that  a  person 
was  interested,  other  than  in  a  direct  pecuniary  way,  in  the 
prosecution,**  or  that  he  was  related  to  the  accused,  the 
prosecutor,  or  the  victim  of  the  crime;**  or  that  he  had 
formed  or  expressed  an  opinion  of  the  guilt  of  the  accused 
before  the  finding  of  the  indictment.*^  In  many  states  noth- 
ing but  what  is  specified  in  the  statute  will  disqualify  a 
grand  juror.** 

The  statutes  generally  exempt  from  jury  duty  persons 
who  are  over  a  certain  age,  or  who  occupy  certain  positions. 
This,  however,  is  merely  an  exemption,  which  they  may 
claim  or  not  as  they  choose.    It  does  not  disqualify  them.**' 

«»  U.  S.  V.  BeDson  (O.  O.)  31  Fed.  896. 

2«  U,  S.  V.  Benson,  supra. 

37  See  authorities  collected  in  20  Oyc.  1298. 

«8  State  V.  Harris,  122  Iowa.  78,  97  N.  W.  1093. 

2 » In  re  Tucker,  8  Mass.  286;  Com.  v.  Brown,  147  Mass.  585,  18  N. 
B.  587,  1  Lt  R.  A.  620,  9  Am.  St  Rep.  736. 

»o  State  V.  Bralnerd,  56  Vt.  532,  48  Am.  Rep.  818 ;  State  v.  Russell, 
90  Iowa,  569,  58  N.  W.  915.  28  L.  R  A.  195. 

81  Tucker's  Case,  8  Mass.  286;  State  y.  Chairs,  9  Baxt  (Tenn.).196; 
State  V.  Hughes,  1  Ala.  655;  Musick  v.  People,  40  111.  2G8.  Contra, 
Com.  V.  Clark,  2  Browne  (Pa.)  323;  People  v.  Jewett,  3  Wend.  (N.  Y.) 
314.  Other  gromids  which,  w^hile  not  absolutely  disqualifying  a  grand 
Juror,  so  as  to  vitiate  an  indictment,  have  been  said  to  be  sufficient 
to  sustain  a  challenge,  are  that  the  juror  is  related  to  the  prosecutor, 
or  person  killed  in  cases  of  homicide,  or  otherwise  has  a  personal  in- 
terest in  thei  prosecution.  See  Whart  Cr.  PL  &  Prac.  §  348;  U.  S.  v. 
Williams,  1  DUl.  485,  Fed.  Cas.  INo.  16,716.  But  the  fact  that  he  is  a 
member  of  an  association  for  the  detection  of  crime  is  no  ground  for 
challenge.  Musick  v.  People,  40  111.  268.  A  grand  juror  may  be  chal- 
lenged if  he  has  conscientious  scruples  which  will  prevent  his  finding 
on  Indictment  for  a  capital  offense,  if  such  an  offense  is  to  be  inquir- 
ed into.  State  v.  Rockaf ellow,  6  N.  J.  Law,  332 ;  State  v.  Duncan,  7 
Yerg.  (Tenn.)  271 ;  Gross  v.  State,  2  Cart  (2  Ind.)  329. 

«2  See  Territory  v.  Hart,  7  Mont.  42,  14  Pac.  768. 

««  State  V.  Wright,  53  Me.  328;  State  V.  Quimby,  51  Me.  395 ;  Green 
▼.  State,  59  Md.  123,  43  Am.  Rep.  542;  State  v.  Forshner,  43  N.  H.  89, 

Clark  Cb.Pboc.(2d  Ed.)— 9 
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Same — Constitution  of  Grand  Jury — Impaneling 

After  the  court  has  been  opened  in  the  usual  way,  the 
names  of  those  summoned  on  the  grand  jury  are  called,  and 
they  are  sworn.  They  must,  at  common  law,  number  12  at 
least,  and  not  more  than  23,  so  that  12  may  be  a  majority, 
the  concurrence  of  a  majority  and  of  that  number  being 
required  to  find  an  indictment.  At  common  law  a  finding 
by  less  than  12  or  by  more  than  23  is  void.** 

The  oath  administered  to  the  jury  is  substantially  the 

80  Am.  Dec.  132;  Owens  v.  State,  25  Tex.  App.  552,  8  S.  W.  658;  State 
y.  Adams,  20  Iowa,  486;  State  v.  Stunkle,  41  Kan.  456^  21  Pac.  675; 
Jackson  v.  State,*  76  Ga.  551;  post,  p.  524.  The  court  has  power  to 
excuse  an  indiyidual  grand  Juror  on  its  own  motion  for  sufficient 
cause,  and  may  refuse  to  state  the  reason  for  excusing  him.  State 
V.  Codington,  80  N.  J.  Iaw,  496,  78  Atl.  743.  * 

»*  2  Hale,  P.  Q  121;  2  Hawk.  P.  O.  c.  25,  S  16;  King  v.  Marsh.  6 
Adol.  &  El.  236;  Clyncard's  Case,  Cro.  Eliz.  654;  State  v.  Barker,  107 
N.  C.  913,  12  S.  BX  115,  10  L.  R.  A.  50;  People  v.  King,  2  Caines  (N. 
Y.)  96 ;  Pybos  v.  State,  3  Humph.  (Tenn.)  49;  State  v.  Symonds,  36  Me. 
128;  People  v.  Thurston,  5  Cal.  69;  Hudson  v.  State,  1  Blackf.  (Ind.) 
317 ;  Leathers  v.  State,  26  Miss.  73 ;  English  v.  State,  31  Fla.  356,  12 
South.  689;  Com.  v.  Wood,  2  Gush.  (Mass.)  149.  In  many  of  the 
states  the  maximum  number  that  shall  be  necessary  is  prescribed  by 
statute,  and  in  some  states  more  than  12  are  required;  but  in  very 
few  states  does  the  statute  change  the  common-law  requirement  that 
ther^  shall  not  be  less  than  12  nor  more  than  23,  and  that  12  must 
concur.  Statutory  provisions  that  there  shall  be  a  certain  number 
(the  maximum)  have  been  held  merely  directory,  and  not  a  change  of 
the  common  law,  so  as  to  prevent  a  finding  by  a  Jury  less  than  that 
number,  but  of  at  least  12.  Com.  v.  Wood,  2  Cush.  (Mass.)  149;  Com: 
V.  Sayers,  8  Leigh  (Va.)  722;  State  v.  Miller,  3  Ala.  343 ;  State  v.  day- 
ton,  11  Rich.  (S.  C.)  581 ;  Hudson  v.  State,  1  Blackf.  (Ind.)  317;  State 
V.  Davis,  24  N.  C.  153;  Pybos  v.  State,  3  Humph.  (Tenn.)  49;  People 
V.  Butler,  8  Oal.  435.  Contra,  Doyle  v.  State,  17  Ohio,  222.  Where 
the  Constitation  requires  an  indictment,  it  would'  seem  that  it  re- 
quires such  an  indlcment  as  was  necessary  at  common  law,  and  there^ 
fore  an  i^^dlctment  found  by  the  concurrence  of  at  least  12  grand  Ju- 
rors ;  so  that  a  statute  allowing  an  Indictment  to  be  found  on  the  con- 
currence of  a  less  number  than  12  would  be  unconstitutional;  and  so 
it  has  been  held.  State  v.  Barker,  107  N.  C.  913,  12  S.  E.  115,  10  L. 
R.  A.  50;  English  v.  State,  31  Fla.  356,  12  South.  689.  In  some  states 
the  common-law  requirement  is  not  guaranteed  by  the  Constitution, 
or  is  expressly  changed,  and  there  are  statutes  allowing  a  grand  jury 
to  consist  of  less  than  12.  See  State  v.  Belvel,  89  Iowa,  405,  56  N.  W. 
545,  27  L.  R,  A.  846. 


§§  47-48)  INDICTMENT  AND  PRESENTMENT  131 

same  in  most  of  the  states,  and  substantially  the  same  as 
that  administered  at  common  law.  It  is  generally  that  they 
will  diligently  inquire  and  true  presentment  make  of  such 
articles,  matters,  and  things  as  shall  be  given  them  in 
charge,  or  otherwise  come  to  their  knowledge,  touching  the 
present  service;  the  commonwealth's  or  state's  counsel, 
their  fellows'  and  their  own,  they  shall  keep  secret ;  that 
they  shall  present  no  one  from  envy,  hatred,  or  malice,  nor 
leave  any  one  unpresented  from  fear,  favor,  affection,  hope 
of  reward,  or  gain,  but  shall  present  all  things  truly,  as  they 
come  to  their  knowledge,  according  to  the  best  of  their  un- 
derstanding. The  oaths  administered  in  the  different  states 
vary  somewhat,  so  that  the  statutes  must  be  consulted. 
The  foreman,  when  appointed  by  the  court,  is  first  sworn, 
and  the  rest  of  the  jurors,  several  at  a  time,  after  him. 
They  merely  take  the  same  oath  without  its  being  repeated 
to  them.*' 

A  foreman  is  appointed  by  the  court  before  the  jury  is 
sworn,  or  else  he  is  selected  by  the  jurors  after  they  retire, 
according  to  the  practice  in  the  particular  jurisdiction.*' 

Same — Charge  of  the  Court 

After  the  grand  jury  has  been  sworn,  the  judge  charges 
or  instructs  them;  the  object  of  the  charge  being  to  show 
them  their  duties,  and  to  assist  them  by  stating  the  law 
applicable  to  the  various  cases  that  may  come  before  them, 
and  by  pointing  out  matters  which  require  special  attention. 
The  judge  should  not  express  an  opinion  that  a  particular 
act  to  which  he  has  directed  their  attention  is  in  fact  a 
crime*^  or  that  a  particular  person  is  guilty  of  a  crime," 
for  these  are  the  things  the  jury  is  to  determine.  The  charge 
should  not  be  inflammatory.  It  will  not  be  a  contempt  of 
court  to  object  to  a  charge  on  that  ground,  and,  if  the  objec- 
tion is  properly  taken,  it  may  be  ground  for  setting  the  in- 
dictment aside.    It  should  be  taken  by  plea.** 

*s  The  record  must  show  that  all  the  jurors  were  sworn.    Boe  r. 
State  (Ala.)  2  South.  459 ;  post,  p.  160. 
se  See  Blackmore  t.  State  (Ark.)  8  S.  W.  940. 
•t  Clair  V.  State,  40  Neb.  534,  59  N.  W.  118,  28  L.  R.  A.  367. 
«•  State  r.  Turlington,  102  Mo.  642,  15  S.  W.  141. 
••  Clair  V.  State,  40  Neb.  534,  59  N.  W.  118,  28  L.  R.  A.  367. 


/ 
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Same — findings  of  Indictments 

After  they  have  heard  the  charge,  the  gjand  jury  with- 
draw from  the  court  to  their  own  room,  where  they  are  to 
conduct  their  examinations,  and  hold  their  deliberations. 
Bills  of  indictment,  which,  as  we  have  seen,  are  formal 
written  accusations  prepared  in  advance  by  the  prosecuting 
officer  of  the  county,  and  which  do  not  become  indictments 
until  they  are  found  true  by  the  grand  jury,  are  taken  with 
them  by  the  jury  when  they  withdraw,  or  are  sent  or  taken 
.  to  them  there  by  the  prosecuting  officer.  The  names  of  wit- 
nesses to  be  examined  are  sometimes  indorsed  on  the  bills 
by  the  prosecuting  officer,  but  the  latter,  unless  required  by 
statute,  need  not  so  indorse  them.  He  may  summon  and 
call  or  send  such  witnesses  as  he  sees  fit  into  the  jury  room, 
and  in  some  states  the  jury  may  summon  witnesses  them- 
selves.** The  witnesses  whose  names  are  indorsed  on  the 
bill,  or  who  are  called  or  sent  in,  are  sworn  in  open  court 
before  going  into  the  jury  room,**  and  are  examined  by  the 
grand  jurors.  Only  the  witnesses  for  the  prosecution  need 
be  examined,  since  the  function  of  the  grand  jury  is  merely 
to  inquire  whether  there  is  sufficient  ground  to  put  the  ac- 
cused upon  his  trial ;  but,  as  we  have  said,  the  j.ury  may  in 
some  states  call  others,  and  they  should  do  so  if  such  wit- 
nesses may  show  that  there  is  no  ground  for  indictment.  A 
person  against  whom  a  charge  is  pending  has  no  right  to  be 
present  himself  nor  by  counsel,  nor  has  he  the  right  to  send 
witnesses  to  be  examined  in  his  behalf.** 

The  grand  jury  should  not  hear  any  but  legal  evidence. 
If  it  is  shown  that  an  indictment  was  found  entirely  upon 
incompetent  evidence,  it  will  be  quashed  on  plea  in  abate- 
ment.**    But,  by  the  better  opinion,  where  there  was  the 

*o  Ward  v.  State,  2  Mo.  120,  22  Am.  Dec.  449;  ante,  p.  127. 

«i  The  general  practice  has  been  to  swear  the  witnesses  in  court 
before  they  go  into  the  grand  Jury  room  (State  v.  Kilcrease,  6  S.  O. 
444);  but  in  some  states  they  may  be  sworn  in  the  grand  Jury  room 
by  the  foreman  (Bird  r.  State,  50  Ga.  585;  Allen  y.  State,  77  111.  484) ; 
or,  in  Ck)nnecticut,  by  a  magistrate  (State  ▼.  Fasset,  16  Conn.  457). 

*«  State  V.  Wolcott,  21  Conn.  272;  People  y.  Goldenson,  76  Cal.  828, 
19  Pac.  161. 

<»  State  V.  Loiran,  1  Nev.  500;  People  v.  Lauder,  82  Mich.  109,  46  N. 
W.  966;  Sparrenberger  y.  State,  53  Ala.  486,  25  Am.  Rep.  643;  Com.  y. 
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slightest  legal  evidence,  the  court  cannot  inquire  into  its 
sufficiency,  or  set  the  indictment  aside  because  some  illegal 
evidence  was  received  with  it.**  * 

A  person  who  is  accused  of  crime  cannot  be  compelled  to 
testify  against  himself,  and  the  grand  jury  have  no  power  to 
require  him  to  testify.  If  they  do  so  against  his  will,  it  is 
held  by  some  courts  that  the  indictment  will  be  quashed.*' 

Knapp,  9  Pick.  (Mass.)  496»  20  Ant  Dea  491 ;  Com.  y.  Green,  126  Pa. 
631,  17  Atl.  878,  12  Am.  St  Rep.  894 ;  Own.  v.  McOomto,  157  Pa.  611, 
27  Aa  794 ;  Boone  y.  People,  148  111.  440,  36  N.  E.  99.  €k)ntra,  State 
y.  Dayton,  23  N.  J.  Law,  49,  53  Am.  Dec.  270;  Royce  v.  Terr.,  5  Okl. 
61,  47  Paa  1083. 

**  People  y.  Lauder,  82  Mich.  109,  46  N.  W.  956;  People  y.  Hulbut, 
4  Denlo  (N.  Y.)  136^  47  Am.  Dec.  244 ;  Hope  y.  People,  83  N.  Y.  418,  38 
Am.  Bep.  460;  State  y.  Logan,  1  Ney.  509;  Washington  y.  State,  63 
Ala.  189;  Bloomer  y.  State,  3  Sneed  (Tenn.)  69;  State  y.  Fasset,  16 
Ck>im.  472 ;  State  y.  Wolcott,  21  Conn.  272 ;  Stewart  y.  State,  24  Ind. 
142;  Creek  y.  State,  24  Ind.  151;  State  y.  Tucker,  20  Iowa,  508;  State 
y.  Fowler,  52  Iowa,  103,  2  N.  W.  983;  M^Kinney  y.  U.  S.,  199  Fed.  25, 
117  O.  O.  A.  403 ;  Holt  y.  U.  S.,  218  U.  S.  245,  31  Sup.  Ot  2,  54  L.  Ed. 
1021,  20  Ann.  Oas.  1138 ;  State  y.  Boyd,  2  HiU  (S.  C.)  288,  27  Am.  Dea 
376.  It  has  been  held  In  New  Jersey  that  the  indictment  will  not  be 
set  aside,  eyen  though  there  was  no  legal  evidence  before  the  grand 
jury.    State  y.  Dayton,  23  N.  J.  Law,  49,  53  Am.  Dee.  270. 

4B  People  y.  Haines  (Gen.  Sess.)  1  N.  Y.  Supp.  55;  State  y.  Froiseth, 
16  Mhm.  297  (GIL  260) ;  dissenting  opinion  In  People  y.  Lauder,  infra. 
And  see  People  y.  Mondon,  103  N.  Y.  211,  8  N.  E.  496,  57  Am.  Rep.  709 ; 
Boone  y.  People,  148  111.  440,  36  N.  E.  99;  State  y.  Hawks,  56  Minn. 
129,  57  N.  W.  455.  Merely  being  subpoenaed  and  compelled  to  take 
the  usual  oath  administered  to  a  witness  is  not  an  Infringement  of 
the  right  U.  S.  y.  Collins  (D.  O.)  145  Fed.  709.  If  the  defendant  yol- 
untarily  testifies,  he  cannot  object.  People  y.  Lauder,  82  Mich.  109, 
46  N.  W.  956;  People  y.  King,  28  Cal.  265 ;  U.  S.  y.  Kimball  (C.  C.)  117 
Fed.  156.  A  corporation  cannot  resist,  on  the  ground  of  self-incrimi- 
nation, the  compulsory  production  of  its  books  and  papers  before  the 
grand  Jury.  Wilson  y.  U.  S.,  221  U.  S.  361,  31  Sup.  Ot  538,  55  U  Ed. 
771,  Ann.  Cas.  1912D,  558 ;  State  ex  Inf ^  Hadley  y.  Standard  Oil  Ca, 
218  Mo.  1,  116  S.  W.  902.  Neither  can  an  officer  of  a  corporation  re- 
fuse to  produce  the  cori>oration's  books  on  the  ground  that  the  con- 
tents thereof  may  tend  to  incriminate  himi.  Wilson  y.  U.  S.,  supra. 
Nor  can  one  refuse  to  produce  public  records  on  the  same  ground. 
State  ex  reL  McClaxy  y.  Donovan,  10  N.  D.  203,  86  N.  W.  709.  The 
same  rule  has  been  applied  to  quasi  public  records,  such  as  writt^i 
prescriptions  of  a  druggist,  which  he  is  by  law  required  to  keep. 
State  y.  Davis,  68  W.  Va.  142,  69  S.  E.  639,  32  L.  R.  A.  (N.  S.)  501, 
Ann.  Cas.'1912A,  996.    The  rule' against  incrimination  does  not  apply 
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Other  courts  hold  that,  though  this  is  a  violation  of  the 
defendant's  constitutional, rights,  still  it  is  no  ground  for 
-setting  aside  the  indictment,  if  there  was  other,  and  legal, 
evidence  before  the  grand  jury.** 

By  the  weight  of  authority,  the  prosecuting  attorney  may 
and  should  attend  before  the  grand  jury  while  they  are  re- 
ceiving evidence,  and  may  assist  in  the  examination  of  wit- 
nesses ;  *^  and  he  may  be  accompanied  by  his  assistants,  in- 
cluding his  stenographer.**  No  one  else  can  be  present  dur- 
ing the  examination  of  witnesses,  and  no  one,  not  even  the 
prosecuting  attorney,  can  be  present  during  the  delibera- 
tions of  the  jury.** 

wbere  there  is  a  statute  granting  immunity  from  prosecution  as  to 
matters  testified  ta  Hale  v.  Hei^kel,  210  U.  S.  43,  26  Sup.  Ct  370,  50 
Ia.  Bd.  652.  Ab  to  effect  of  offer  of  a  pardon,  see  Burdick  y.  U.  S.,  236 
TJ.  S.  79,  35  Sup.  Ct  267,  59  L.  Ed.  476.  The  same  rules  as  to'in*- 
munity  from  testifying  apply,  whether  the  testimony  is  oral  or  con- 
sists of  books  and  papers.    Hale  y.  Henkel,  supra. 

*•  People  V.  Lauder,  82  Mich.  109,  46  N.  W.  956;  U.  S.  y.  Brown,  1 
Sawy.  531,  Fed.  Oas.  No.  14,671.  But  see  the  dissenting  opinion  tn 
People  V.  Lauder,  supra. 

*7  McCullough  V.  Com.,  67  Pa.  30i  State  y.  Adam,  40  La,  Ann.  745, 
5  South.  30;  Shoop  v.  People,  45  111.  App.  110.  In  Lewis  y.  Board  of 
Com'rs  of  Wake  County,  74  N.  C.  194,  it  is  held  that  the  prosecuting 
attorney  should  not  be  present  in  the  grand  jury  room. 

*8  u.  S.  y.  Simmons  (C.  C.)  46  Fed.  65.  And  see  Courtney  y.  State, 
5  Ind^  App.  356,  32  N.  £.  335.  At  least  the  presence  of  such  stenog- 
rapher is  not  ground  for  quashing  the  indictment,  in  the  absence  of 
eyidence  that  the  accused  was  prejudiced  thereby.  State  y.  Sullivan, 
110  Mo.  App.  75,  84  S.  W.  105;  State  v.  Bates,  148  Ind.  610,  48  N.  B. 
2.  Contra,  State  y.  Bowman,  90  Me.  363,  38  Atl.  331,  60  Am.  St  Rep. 
266.  In  some  states  the  prosecuting  attorney  is  expressly  allowed  by 
statute  to  take  his  stenographer  into  the  grand  jury  room.  Thayer  y. 
State,  138  Ala.  39,  35  South.  406.  In  others  he  is  forbidden  to  do  so. 
Com,  V.  Berry  (Ky.)  92  S.  W.  936.  A  special  assistant  to  the  Attor- 
ney G^eneral  is  not  within  the  rule  allowing  district  attorneys  to  take 
a  stenographer  into  the  jury  room.  U.  S.  y.  Rosenthal  (C.  C.)  121 
Fed.  862;  U.  S.  y.  Va.-Car.  Chemical  Co.  (C.  C.)  163  Fed.  66.  Contra, 
U.  8.  y.  Cobban  (C.  a)  127  Fed.  713. 

«•  Wilson  y.  State,  70  Miss.  595, 13  South.  225,  35  Am.  St  Rep.  664. 
In  this  case  a  conyiction  on  indictment  for  forgery  was  reyersed  be- 
cause it  appeared  that  the  attorney  tor  the  person  defrauded  by  the 
forgery  had  been  before  the  grand  jury  urging  the  bringing  of  the 
Indictment  In  U.  S.  y.  Edgerton  (D.  O.)  80  Fed.  374,  the  indictment 
was  quashed  because  an  expert  witness  remained  in  the  Jury  room 
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If  a  majority  of  the  jurors  (which  must,  as  we  have  seen, 
be  at  least  12  of  them)  ^^  think  that  the  evidence  adduced 
makes  out  a  sufficient  case,  the  words  "A  true  bill"  are  in- 
dorsed on  the  back  of  the  bill,  and  signed  by  the  foreman. 
In  some  states  omission  of  this  indorsement  is  fatal  to  the 
indictment.*^  If  they  are  of  the  opposite  opinion,  the  words 
"Not  a  true  bill"  are  so  indorsed.  In  the  former  case,  the 
bill  is  said  to  be  found ;  in  the  latter,  it  is  said  to  be  ignored 
or  thrown  out.  The  jury  may  find  a  true  bill  as  to  one  count 
or  charge  in  a  bill,  and  ignore  that  in  another ;  or  as  to  one 
defendant,  and  not  as  to  another ;  but  they  cannot  return 
a  special  or  conditional  fii^iding,  or  select  part  of  a  count  as 
true  and  reject  the  other  part. 

There  must  be  sufficient  evidence  before  the  gjand  jury 
to  show,  prima  facie,  that  the  accused  is  guilty,  in  order  to 
warrant  them  in  finding  an  indictment.**  The  evidence  need 
not  show  guilt  beyond  a  reasonable  doubt.*'  As  a  general 
rule,  however,  the  question  of  sufficiency  of  the  evidence  is 

while  another  witness  was  being  examined,  and  put  questions  to  him. 
A  statute  prohibiting  the  presence  of  any  i)erson  except  the  district 
attorney  and  a  witness  under  examination  does  not  prohibit  the  pres- 
ence of  an  interpreter  necessary  to  make  intelligible  to  the  Jury  the 
eyidence  of  a  witness.  Lyon  v.  Com.  (Ky.)  96  S.  W.  857.  In  State  t. 
Baoon,  77  Misa  366,  27  South.  563,  it  was  held  that  the  presence 
of  an  interloper  and  statements  there  made  by  him  urging  the  in- 
dictment of  a  person  is  not  ground  for  quashing  the  indictment,  in 
the  absence  of  a  showing  that  such  acts  influenced  the  presentment. 
See,  also,  Bennett  v.  State,  62  Ark.  516,  36  S.  W.  947. 

»•  dyncard's  Case,  Cro.  EUz.  654;  ante,  p.  130. 

»i  Low's  Case,  4  Greenl.  (Me.)  453,  16  Am.  Dea  271;  Webster's 
Case,  5  Greenl.  (Me.)  432;  Gardner  t..  People,  3  Scam.  (111.)  83;  No- 
maque  y.  People,  Breese  (111.)  145,  12  Am.  Dec.  157 ;  Dutell  y.  State, 
4  G.  Greene  (Iowa)  125;  State  v.  Elkins,  Meigs  (Tenn.)  109;  Com.  y. 
Walters,  6  Dana  (Ky.)  290;  Strange  y.  State,  110  Ind.  354,  11  N.  E. 
357.  In  other  states  the  contrary  is  held.  Com.  y.  Smyth,  11  Cush. 
(Mass.)  473;  State  v.  BYeeman,  13  N.  H.  488;  State  v.  Davidson,  12  Vt 
300;  Sparks  v.  Com.,  9  Pa.  354;  State  v.  Cox,  28  N.  C.  440.  In  some 
states  this  matter  is  regulated  by  statute.  See  Strange  y.  State,  110 
Ind.  354,  11  N.  E.  357;  McKee  y.  State,  82  Ala,  32,  2  South.  461;  Pat- 
terson y.  Com.,  86  Ky.  313,  5  S.  W.  387. 

»»  People  V.  Hyler,  2  Parker,  Or.  R.  (IN.  Y.)  570;  1  Bish.  Cr.  Proc.  §S 
866,  867;  State  y.  Cowan,  1  Head  (Tenn.)  280. 

63  In  re  Commissioners  of  Franklin  County,  5  Ohio  Dec  691. 
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for  the  gfrand  jury,  and  an  indictment  will  not  be  set  aside 
on  the  ground  of  the  insufficiency  of  the  evidence ;  "*  at 
least  unless  it  appear  that  there  was  no  legally  competent 
evidence  before  them.''  Many  courts  hold  that  the  court 
cannot  look  into  the  evidence  before  the  grand  jury  to  de- 
termine its  sufficiency.  If  the  grand  jury  find  a  true  bill  on 
insufficient  evidence,  they  simply  violate  their  oath.  Ac- 
cording to  these  decisions,  the  indictment  cannot  be  set 
aside.'* 

Any  number  of  indictments  may  be  preferred  against  the 
«ame  person  at  the  same  time  fpr  distinct  offenses ;  and  . 
even  the  fact  that  an  indictment  is  pending  for  the  same 
offense  does  not  render  a  second  indictment  invalid.'^  It 
has  been  held  that  where  an  indictment  is  quashed  for  infor- 
mality, and  the  case  is  resubmitted  to  the  same  grand  jury, 
they  may  find  and  present  a  second  indictment  without  re- 
examining the  witnesses,'*  and  there  seems  no  good  reason 
against  this  rule;  but  the  contrary  has  been  held.'*  The 
fact  that  one  grand  jury  has  ignored  a  bill  is  no  reason  why 
a  fresh  bill  may  not  be  submitted  to,  and  found  by,  a  subse- 
quent grand  jury.** 

The  power  to  find  an  indictment  in  a  case  under  consid- 
eration does  not  cease  until  the  jury  have  made  their  report, 
even  if  it  ceases  then.  'The  fact,  therefore,  that  the  jury 
have  voted  not  to  find  an  indictment,  will  not  prevent  them 
from  reconsidering  the  matter,  and  voting  to  find  one,  and 
they  may  do  so  without  hearing  any  new  evidence.*^ 

At  common  law  it  is  not  necessary  for  the  prosecuting  offi- 

s«  Stewart  y.  State,  24  Ind.  142;  U.  S.  y.  Reed,  2  Blatchf.  435,  Fed. 
Oas.  No.  16,134. 

0  6  Washington  y.  State,  63  Ala.  189;  State  y.  Logan,  1  Key.  509. 

5«  Spratt  y.  State,  8  Mo.  247;  Stewart  y.  State,  supra;  U.  S.  y. 
Eeed,  supra. 

67  Rosenbeiger  y.  Com.,  118  Pa.  77,  11  AtL  782;  State  y.  Keena,  64 
Conn.  212,  29  AtL  470. 

58  Mdntire  y.  Com.  (Ky.)  4  S.  W.  1. 

»»  State  y.  lyey,  100  N.  C.  539,  5  S.  Ew  407. 

•0  4  Bl.  Comm.  305;  Potter  y.  Casterline,.  41  N.  J.  Law,  27;  State  y. 
Oox,  28  N.  O.  444 ;  State  v.  Brown,  81  N.  C.  670;  State  y.  Harris,  91 
N.  C.  658;  State  y.  Collis,  73  Iowa,  542,  35  N.  W.  625. 

•1  U.  S.  y.  Simmons  (0.  O.)  46  Fed.  66. 
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cer  to  countersign  an  indictment,  but  it  is  made  so  by  statute 
in  some  states.'* 

When  bills  have  been  found,  the  grand  jurors  come  into 
court,  and  hand  the  bills  to  the  clerk,  who  states  to  the  court 
the  name  of  the  accused,  the  charge,  and  the  indorsement  of 
the  grand  jury.  The  bills  do  not  become  valid  indictments 
until  they  are  thus  presented  to  the  court.*' 

The  grand  jury,  as  already  intimated,  are  not  restricted  to 
the  consideration  of  bills  which  have  been  prepared  and 
submitted  to  them  by  the  prosecuting  attorney,  but  may  in- 
quire into  such  matters  as  are  called  to  their  attention  by 
the  court ;  and,  as  we  have  seen,  they  may  in  some  states 
even  inquire  into  matters  of  which  they  may  learn  through 
their  investigations,  or  which  may  have  otherwise  come  to 
their  knowledge  or  the  knowledge  of  individual  jurors.** 
If  they  think  any  matter  so  coming  under  their  investigation 
should  be  prosecuted,  they  so  state,  and  the  prosecuting  at- 
torney draws  an  indictment.  This  statement  by  the  grand 
jury  is  what  we  have  already  described  as  a  presentment. 

Same — Indorsing  Ntimes  of  Witnesses  and  of  Prosecutor 

In  order  to  give  the  accused  some  knowledge  of  the  evi- 
dence which  he  may  have  to  meet  at  th€  trial,  and  for  other 
purposes,  it  is  provided  in  many  states  that  the  names  of 
the  witnesses  examined  by  the  grand  jury  shall  be  indorsed 
on  the  indictment,  or  returned  with  it  into  court ;  but  this 

•«  Vanderkarr  v.  State,  61  Ind.  93;  Com.  v.  Beanian,'8  Gray  (Mass.) 
499;  Harrall  v.  State,  26  Ala.  63;  Territory  v.  Harding,  6  MoAt.  323, 
12  I>ae.  750;  State  t.  Myers,  85  Tenn.  203,  6  S.  W.  877 ;  State  v.  Cole- 
man,*8  S.  C.  237;  Taylor  v.  State,  113  Ind.  471,  16  N.  EI  183 ;  State  v. 
Reed,  67  Me.  127.    But  see  Teas  v.  State,  7  Humph.  (Tenn.)  174. 

08  And  it  is  essential  that  the  record  shaU  show  such  presentation 
in  open  court  Mose  t.  State,  35  Ala.  426;  Thornell  r.  People,  11  Colo. 
306,  17  Pac.  904;  State  v.  Pitts,  39  La.  Ann.  914,  3  South.  118;  State 
V.  Squire,  10  N.  H.  669;  Waterman  v.  State,  116  Ind.  61,  18  N.  B.  63 ; 
Collins  y.  State,  18  Fla.  668;  Johnson  y.  State,  24  Fla.  1^,  4  South. 
536;  Brown  y.  State,  6  Yerg.  (Tenn.)  367;  State  y.  C3ox,  28  N.  C.  440; 
Nomaque  y.  People,  Breese  (111.)  146,  12  Am.  Dec.  167 ;  State  y.  Yin- 
cent,  91  Mo.  662,  4  S.  W.  430;  Gardner  y.  People,  20  III  430.  As  to 
entry  of  the  fact  on  the  record  nunc  pro  tone,  see  Waterman  y.  State, 
supra ;  Johnson  y.  State,  supra. 

9«  McCullough  y.  Com.,  67  Pa.  80. 
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provision  is  generally  regarded  as  being  directory,  and  not 
mandatory,  so  that  an  omission  to  comply  with  it  does  not 
vitiate  the  indictment.*'  In  a  few  states,  minutes  of  the 
testimony  are  required  to  be  taken,  and  returned  into  court. 
None  of  these  provisions,  unless  they  expressly  show  that 
such  was  the  intention  of  the  legislature,  prevent  the  prose- 
cuting attorney  from  calling  and  examining  other  witnesses 
at  the  trial  than  those  who  were  examined  before  the  grand' 
jury,  and  whose  names  are  so  indorsed  on  the  indictment. 

It  is  also  provided  by  statute  in  some  states  that  the  name 
of  a  private  prosecutor  shall  be  indorsed  on  the  indictment, 
so  that,  if  the  prosecution  is  without  cause,  he  may  be  taxed 
with  the  costs. 

Same — Dissolution  of  Grand  Jury 

The  grand  jury  is  dissolved  either  by  being  discharged  by 
the  court,  or  by  final  adjournment  of  the  court,  and  ex- 
piration of  the  term  of  its  service.  It  cannot  dissolve  it- 
self.*« 

Objections  to  Organisation,'  Constitution,  and  Qualifications  of 
Grand  Jury  or  Jurors 
Objections  to  the  manner  in  which  the  grand  jury  were 
selected,  summoned,  or  impaneled — as,  for  instance,  because 
the  venire  to  summon  them  was  not  sealed  as  required  by 
law,  or  because  they  were  not  drawn  as  required  by  law, 
etc. — ^may  be  taken  by  challenge  to  the  array,  before  indict- 
ment, by  any  person  whose  case  is  to  come  before  them.*^ 

•»  State  r.  Shores,  31  W.  Va.  491,  7  S.  E.  413,  13  Am.  St  Rep.  875; 
State  v.  Holllngsworth,  100  N.  O.  535,  6  S.  B.  417;  Hathaway  v.  State, 
82  Fla.  5d,  13  South.  582;  Shelton  v.  Com.,  89  Va.  450,  16  S.  E.  355. 

6«  Clem  y.  State,  33  Ind.  418;  In  re  Gannon,  69  Cal.  541,  11  Pac. 
240.  In  some  states  it  is  proyided  by  statute  that  a  grand  Jury,  after 
being  dismissed,  may  be  summoned  again.  People  y.  McOauley,  256 
m.  504,  100  N.  E.  182. 

«T  Pec^le  v.  Jewett,  3  Wend.  (N.  T.)  314 ;  State  y.  Duncan,  7  Yerg. 
CTenn.)  271;  Logan  y.  State,  50  Miss.  269.  The  practice  of  dialleng- 
ing  the  array  has  not  preyailed  in  some  states.  State  y.  Grifflce,  74 
N.  C.  316.  In  State  y.  Toth,  86  N.  J.  Law,  247,  90  Aa  1125,  ft  w^ 
held  that  the  legality  of  the  grand  Jury  does  not  depend  upon  the 
yalidity  or  inyalidity  of  the  title  of  the  officer  by  wh(Hn  such  body  is 
selected  or  drawn;  if  the  title  of  such  officer  is  colorable,  ii^dictments 
found  by  a  Jury  drawn  by  him  are  yalid. 
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If  the  objection  is  not  discovered  before  indictment,  or  if 
there  is  no  opportunity  to  challenge,  and  in  some  states, 
even  where  there  is  such  opportunity,  the  objection  may  be 
raised  against  the  indictment,  by  plea  in  abatement,  or, 
where  the  defect  appears  on  the  face  of  th^  record,  by  mo- 
ti5)n  to  quash.'*  It  must  be  raised  in  one  or  the  other  of 
these  ways,  or  it  will  be  waived.  It  cannot  be  raised  after 
pleading  to  the  indictment  on  the  merits.'^  In  some  juris- 
dictions it  is  held  that  objections  to  the  manner  of  selecting 
and  summoning  the  gprand  jury  cannot  be  raised  against  an 
indictment  by  plea  in  abatement  or  otherwise,  where  the 
jurors  were  qualified  and  competent.^*  In  sdme  states  the 
grounds  for  a  challenge  to  the  array  have  been  restricted  by 
statute.^  ^ 

Objections  to  individual  jurors  on  the  ground  that  they 
are  not  qualified  may  be  taken  by  challenge  to  the  polls, 
before  the  jury  is  sworn,  by  any  one  against  whom  a  charge 
of  crime  is  pending  or  may  be  made,  or  by  some  person  as 
amicus  curiae.^*    In  most  jurisdictions,  as  we  shall  see,  the 

•»  State  v.  Ward,  60  Vt  142,  14  Atl.  187;  Reich  v.  State,  53  Ga,  73, 
21  Am.  Rep.  265;  State  y.  Flemmliig,  66  Me.  142,  22  Am.  Rep.  552; 
Avirett  V.  State,  76  Md.  510,  25  Atl.  676,  987 ;  Peters  v.  State,  98  Ala, 
38, 13  South.  334. 

•9  WaUace  v.  State,  2  Lea  (Tenn.)  29;  BUis  v.  State,  92  Tenn.  85,  20 
S.  W.  500;  State  y.  Easter,  30  Ohio  St  542,  27  Am.  Bep.  478;  Rolland 
'  V.  Com.,  82  Pa,  306,  22  Aki.  Rep.  758;  Taylor  v.  Com.,  90  Va.  109, 
17  S.  EX  812;  Barron  v.  People,  73  111.  256;  Oonkey  v.  People,  5  Parker, 
Cr.  R.  (N.  Y.)  31;  State  v.  Martin,  24  N.  C.  101;  State  v.  Carver,  49 
Me  588,  77  Am.  Deo.  275;  State  v.  Whltton,  68  Mo.  91 ;  State  v.  Claris- 
sa, 11  Ala.  57;  State  v.  Greenman,  23  Minn.  209;  McQulllen  v.  State, 
8  Smedes  &  M.  (Miss.)  587 ;  State  v,.  Borroum,  25  Miss.  208;  Byrne  v. 
State,  12  Wis.  519;  Brown  r.  Com.,  73  Pa,  321,  13  Am.  Rep.  740;  Peo- 
ple y.  Hidden,  32  Cal.  445.  In  some  states  the  rale  is  in  some  cases 
changed  by  statute. 

TO  state  V.  Ble^ley,  18  Mo.  428;  State  r.  Matthews,  88  Mo.  121;  U. 
S.  y.  Eagan  (C.  O.)  30  Fed.  608;  U.  S.  y.  Lewis  (D.  O.)  192  Fed.  633. 

71  People  y.  Southwell,  46  Cal.  141;  People  y.  Morgan,  133  Mich. 
550,  95  N.  W.  542. 

7«  2  Hawk.  P.  C.  c.  25,  §  16;  3  Bac.  Abr.  "Juries,"  A;  1  Chit  Cr. 
Law,  309;  U.  S.  y.  WilUams,  1  Dill.  492,  Fed.  Cas.  No.  16,716;  U.  S.  y. 
Blodgett,  35  Ga.  337,  Fed.  Cas.  Nos.  14,611,  18,312 ;  Mershon  y.  State, 
51  Ind.  14 ;  State  y.  Hamlin,  47  Conn.  95,  36  Am.  Rep.  54 ;  Cone  y.  Bur- 
ton, 4  liBigh  (Va.)  645,  26  Am.  Dec.  337 ;  Com«.  y.  Smith,  9  Mass.  107; 
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objection  may  in  many  cases  be  raised  against  the  indict- 
ment by  plea  in  abatement  or  motion  to  quash,  if  not  waived 
by  failure  to  challenge.  In  no  case  can  it  be  raised  after 
pleading  to  the  indictment.^* 

In  some- states  it  is  expressly  provided  by  statute  that 
objections  to  the  qualifications  of  grand  jurors,  or  to  the 
organization  of  the  grand  jury,  can  only  be  taken  by  chal- 
lenge to  the  array,  or  to  the  polls  before  the  jury  are  sworn ; 
that  they  cannot  be  raised  against  the  indictment.^* 

It  has  been  held  in  some  jurisdictions  that  no  personal 
disqualification  of  grand  jurors  can  be  made  the  ground  of 
objection  to  an  indictment.^*  The  general  rule,  however,  in 
the  absence  of  a  statute,  is  to  the  contrary,  where  the  dis- 
qualification is  not  only  pronounced  by  the  common  law  or 
by  statute,  but  is  one  that  absolutely  disqualifies,  such  as 
alienage/*    If  there  is  one  person  on  the  jury  who  is  ab- 

State  y.  Clarissa,  11  Ala.  67.  But  see,  contra,  as  to  objections  by 
arnicas  curie,  People  v.  Horton,  4  Parker,  Or.  IL  (N.  Y.)  222;  Hudson 
r.  State,  1  Blackf.  (IncL)  318. 

78  Doyle  y.  State,  17  Ohio,  222;  State  y.  Eeat&r,  80  Ohio  St.  542,  27 
Am.  Rep.  478;  State  y.  Symonds,  36  Me.  128;  Oonkey  y.  People,  6 
Parker,  Or.  R.  (N.  Y.)  31 ;  State  y.  Martin,  24  N.  C.  101 ;  Com.  y.  WU- 
liams,  5  Grat  (Va.)  702;  State  y.  Carver,  49  Me.  588,  77  Am.  Dec.  275; 
Vanhook  y.  State,  12  Tex.  252 ;  State  y.  Clarissa,  11  Ala.  57 ;  State  y. 
Town  of  Newfane,  12  Vt  422;  McQuillen  y.  State,  8  Smedes  &  M. 
(Mlfis.)  587;  State  y.  Borroum,  25  Miss.  203 ;  Wilbum  y.  State,  21  Ai*. 
198;  Byrne  y.  State,  12  Wis.  519;  State  y.  Duncan,  7  Yerg.  (Tenn.)  27G. 

T4  Under  such  a  statute,  eyen  the  nonresidenoe  or  alienage  of  a 
grand  Juror  cannot  be  raised  against  the  indictment.  liienburger  y. 
State  (Tex.  Cr.  App.)  21  S.  W.  603;  Lacy  y.  State,  31  Tfex.  Cr.  K.  78, 
19  S.  W.  896.    And  see  State  y.  Henderson,  29  W.  Va.  147,  1  S.  Ei  225. 

T8Com.  y.  Smith,  9  Mass.  107  (but  see  Com.  y.  Parker,  2  Pick. 
[Mass.]  550);  Com,  y.  Gee,  6  Cush.  (Mass.)  174;  Boyington  y.  State,  2 
Port  (Ala.)  100;  People  y.  Jewett,  3  Wend.  (N.  Y.)  314;  Hardin  y. 
State,  22  Ind.  347;  Mershon  y.  State,  51  Ind.  14;  People  y.  Beatty,  14 
Cal.  566.  As  already  stated,  it  is  so  provided  by  statute  in  some  ju- 
risdictions. 

>•  State  y.  Hamlin,  47  Ck>nn.  95,  36  AnL  Rep.  54;  State  y.  Sharp, 
110  N.  C.  604,  14  S.  B.  504;  State  y.  Rockafellow,  6  N.  J.  Law,  340; 
Com.  y.  Cherry,  2  Va,  Cas.  20;  Com.  y.  St  Clair,  1  Grat  (Va.)  556; 
Stanley  y.  State,  16  Tex.  557;  Thayer  y.  People,  2  Doug.  (Mich.)  417; 
State  y.  Ostrander,  18  Iowa,  438;  State  v.  Mlddleton,  5  Port  (Ala.) 
484;  Barney  y.  State,  12  Smedes  &  M.  (Miss.)  68;  State  y.  Duncan,  7 
Yerg.  (Tenn.)  271 ;  Huling  y.  State,  17  Ohio  St  583 ;  Doyle  y.  Stete, 
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solutely  disqualified,  the  indictment  is  bad.^^  Objections  to 
an  indictment  have  been  sustained  on  the  ground  that  one 
of  the  gran4  jurors  was  an  alien ;  ^'  that  he  was  not  a  free- 
holder or  elector;  ^^  that  he  had  not  paid  his  taxes  as  re- 
quired by  statute ;  •*  that  he  had  served  on  a  petit  jury 
which  convicted  the  defendant  of  the  same  offense.*^  On 
•  the  other  hand,  objections  to  a  grand  juror  on  grounds 
which  do  not  absolutely  disqualify  him,  as  because  he  had 
formed 'and  expressed  an  opinion  as  to  the  guilt  of  the 
accused,  or  was  related  to  the  person  killed  by  the  accused, 
or  to  the  prosecutor,  cannot  be  raised  against  the  indict- 
ment.** This  is  the  generally  accepted  rule,  though  there 
are  some  cases  to  the  contrary. 

17  Ohio,  222  (bat  see  State  y.  Easter,  80  Ohio  St  542,  27  Am.  Rep. 
478);  Kitrol  v.  State,  9  Fla.  9.  "It  Is  certainly  not  reasonable  to  re- 
quire a  person,  who  has  not  been  held  to  answer,  to  object  to  the 
juror  before  he  Is  Impaneled ;  for  he  may  be  on  the  other  side  ot  the 
globe,  or  he  may  have  no  reason  to  suppose  he  Is  going  to  be  indicted, 
being  guiltless.  And,  even  if  a  person  has  been  held  to  answer,  he 
may  be  in  prison,  or  sick  at  home,  or,  if  in  court,  he  may  be  Ignorant 
without  fdult  of  the  disqualification  of  the  Juror  until  after  he  haB 
been  sworn.  Indeed,  a  person  may  be  indicted  for  an  offense  com- 
mitted pending  the  Inquest.  Moreover,  the  action  of  the  grand  Jury 
is  ex  parte  and  preliminary,  and  it  is  contrary  to  principle  to  hold 
that  a  person  shall  forfeit  his  rights  by  not  intervening  in  a  proceed- 
ing to  which  he  is  not  a  party."  State  v.  Davis,  12  R.  I.  492,  34  Am. 
Rep.  704. 

7T  Barney  v.  State,  12  Smedes  &  M.  (Miss.)  68;  State  v.  Cole,  17 
Wis.  674;  State  v.  Duncan,  7  Yerg.  (Tenn.)  271;  Kitrol  v.  State,  9  Ela. 
9;  State  v.  Jacobs,  6  Tex.  99. 

T8  Reich  V.  State,  53  Ga.  73,  21  Am.  Rep.  265. 

TO  State  V.  Rockafellow,  6  N.  J.  Law,  332;  State  v.  Davis,  12  R.  I. 
492,  34  Am.  Rep.  704;  Doyle  v.  State,  17  Ohio,  222. 

•0  State  v.  Durham  Fertilizer  Co.,  Ill  N.  C.  658,  16  S.  Bt  23L 

81  U.  S.  V.  Jones  (C.  C.)  31  Fed.  725. 

«2  State  V.  Easter,  30  Ohio  St.  542,  27  Am.  Rep.  478 ;  Tucker's  Case, 
8  Mass.  286;  State  v.  Sharp,  110  N.  C.  604,  14  S.  B.  504;  State  v.  Rick- 
ey, 10  N.  J.  Law,  83 ;  Musick  v.  People,  40  111.  268 ;  U.  S.  v.  White,  5 
Cranch,  C.  C.  457,  Fed.  Cas.  No.  16,679;  People  v.  Jewett,  3  Wend.  (N. 
T.)  314 ;  U.  S.  V.  Williams,  1  Dill.  485,  Fed.  Cas.  No.  16,716 ;  State  v. 
Chairs,  9  Baxt  (Ttenn.)  196;  Lee  v.  State,  69  6a.  705;  Com.  v.  Brown, 
147  Mass.  585,  18  N.  E.  587,  1  L.  R.  A.  620,  9  Am.  St  Rep.  736;  St^te 
V.  Brainerd,'56  Vt.  532,  48  Am.  Rep.  818;  Com.  v.  Strother,  1  Va.  Cas. 
186;  State  v.  Maddox,  1  Lea  (Tenn.)  671.    It  was  held  in  a  late  Massa- 
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In,  many  states  it  is  provided  that  no  indictment  shall  be 
deemed  insufficient  by  reason  of  any  defect  in  matter  of 
form,  and  under  such  a  statute  it  has  been  held  that  an  in- 
dictment  cannot  be  objected  to  because  one  of  the  grand 
jurors  was  not  a  qualified  elector,  as  required  by  statute," 
or  assessed  for  taxes.**  It  has  even  been  said  that  all  per- 
sonal disqualifications  of  grand  jurors  are  matters  of  form, 
within  the  meaning  of  the  statute.*' 

Secrecy  as  to  Proceedings  of  Grand  Jury 

It  has  always  been  the  policy  of  the  law  that  the  proceed- 
ings of  grand  juries  should  be  kept  secret.  At  common  law, 
as  well  as  under  most  of  the  statutes,  the  jurors  are  sworn 
to  secrecy — that  "the  secrets  of  the  cause,  their  own,  and 
their  fellows'  they  will  duly  observe  and  keep."  "The  se- 
crets of  the  cause,"  it  has  been  said,  "relate  to  the  persons 
accused,  the  witnesses,  who  they  are,  and  what  they  testi- 
fied. Their  own  and  their  fellows'  secrets  must  refer  to  the 
deliberations  and  the  votes  of  the  grand  jurors  them- 
selves." •• 

As  a  rule,  therefore,  no  objection  can  be  raised  in  a  crimi- 
nal case  at  any  stage  which  must  necessitate  a  disclosure  of 
the  proceedings  before  or  by  the  grand  jury.  Grand  jurors 
cannot  ordinarily  be  compelled  to  testify  to  what  was  given 
in  evidence  before  them,  or  as  to  irregularities  in  their  pro- 
ceedings; but  there  are  exceptions  to  the  rule,  as  where 
public  justice  requires  such  evidence,  and  there  is  some  con- 
flict in  the  authorities  as  to  the  extent  of  the  rule.*^    It  has 

chusetts  case  that  an  indictment  is  not  bad  merely  because  one  of  tlie 
grand  Jurors,  before  the  meeting  of  the  Jury,  made  a  personal  investi- 
gation into  the  guilt  of  the  accused,  and  secreted  himself  in  a  room 
with  an  officer  for  the  purpose  of  listening  to  declarations  and  admis- 
sions of  the  accused,  and  heard  the  same,  and  listened  to  staten^ents 
of  officers  as  to  his  guilt,  and  believed  him  guilty.  Com.  v.  Wood- 
ward, 157  Mass.  516,  32  N.  E.  939,  34  Am.  St  Rep.  302. 

8»  U.  S.  y.  Ewan  (0.  C.)  40  Fed.  451. 

•*  U.  S.  y.  Benson  (O.  C.)  31  Fed.  896. 

8B  U.  S.  y.  Tuska,  14  Blatchf.  5,  Fed.  Gas.  No.  16,550. 

••  State  y.  Hamlin,  47  Cona  95,  36  Am.  Rep.  54. 

87  State  Y.  Hamlin,  47  Conn.  95,  36  Am.  Rep.  54;  State  y.  Fftsset,  16 
Conn.  465;  Beam  v.  Link,  27  Mo.  261;  People  y.  Hulbutf,  4  Denio  (N. 
Y.)  133,  47  Am.  Dec.  244 ;  Zelgler  v.  Com.  (Pa.)  14  Aa  237 ;  State  \. 
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> 

even  been  held  that  witnesses  called  before  the  grand  jury 
cannot  testify  to  what  took  place  before  that  body,  as  this 

Hayd^i,  45  Iowa,  11;  State  y.  Gibbs,  39  Iowa,  318;  Tindle  v.  Nichols, 
20  Ma  326;  Perkins  v.  State,  4  Ind.  222;  Kz  parte  Sontag,  64  Cal.  625, 
2  Paa  402.  But  see  Com.  v.  Green,  126  Pa.  531,  17  Atl.  878,  12  Am. 
St  Bep.  894.  The  grand  Jury  cannot  be  made  to  disclose  "how  any 
member  voted,  or  the  opinion  expressed  by  their  fellows  or  them- 
selyes  npon  any  question  before  them,  nor  to  disclose  the  fact  that 
an  indictment  for  a  felony  has  been  found  against  any  person,  not  in 
custody  or  under  recognizance,  nor  to  state  in  detail  the  evidehce  on 
which  the  indictment  is  founded."  Com.  y.  Hill,  11  Gush.  (Mass.) 
137.  And  see  People  y.  Hulbut^  supra;  EYeeman  y.  Arkell,  1  Oar.  & 
P.  137;  Huidek(^)er  y.  Cotton,  3  Watts  (Pa.)  56.  But  a  grand  Juror 
'  is  a  competent  witness  to  testis  that  a  certain  person  did  or  did  not 
testify  before  the  grand  jury.  Com.  y.  Hill,  supra;  E2z  parte  Schmidt, 
71  Cal.  212,  12  Pac.  55.  And  it  has  been  held  that  the  testimony  of 
grand  jurors  is  admissible  to  proye  that  one  of  the  witnesses  for  the 
prosecution  testified  differently  on  his  examination  before  them.  It 
was  said  that,  though  the  authorities  on  this  point  were  not  uniform, 
the  weight  of  authority  was  In  fayor  of  the  ruling.  "Tbe  reasons  on 
which  the  sanction  of  secrecy  which  the  common  law  glyes  to  proceed- 
ings before  grand  juries  is  founded  are  said  in  the  bo<^s  to  be  three- 
fold. One  is  that  the  utmost  freedom  of  disclosure  of  alleged  crimes 
and  .offenses  by  prosecutors  may  be  secured.  A  second  is  that  per- 
jury and  subornation  of  perjury  may  be  prey^ited  by  withholding  the 
knowledge  of  facts  testified  to  before  the  grand  jury,  which,  if 
known,  it  would  be  to  the  interest  of  the  accused  or  their  confeder- 
ates to  attempt  to  disprove  by  procuring  false  testimony.  The  third 
Is  to  conceal  the  fact  that  an  Indictment  is  found  against  a  party,  in 
order  to  avoid  the  danger  that  he  may  escape,  and  elude  arrest  upon 
it,  before  the  presentment  is  made.  To  accomplish  these  purposes, 
the  rule  excluding  evidence,  to  the  extent  stated  in  Com.  v.  Hill,  11 
Cush.  (Mass.)  140,  seems  to  be  well  established,  and  it  is  embodied 
substantially  in  the  words  of  the  oath  of  ofiSce  which  each  grand  jur- 
or takes  on  entering  on  the  discharge  of  his  duties.  But,  when  these 
purposes  are  accomplished,  the  necessity  and  expediency  of  retaining 
the  seal  of  secrecy  are  at  an  end.  'Cessante  ratlone,  cessat  regula.' 
After  the  indictment  Is  found  and  presented,  and  the  accused  is  held 
to  answer,  and  the  trial  before  the  traverse  jury  is  begun,  all  the 
facts  relative  to  the  crime  charged  and  its  prosecution  are  necessa- 
rily opened,  and  no  harm  can  arise  to  the  cause  of  public  justice  by  no 
longer  withholding  facts  relevant  and  material  to  the  issue,  merely 
because  their  disclosure  may  lead  to  the  development  of  some  part  of 
the  proceedings  before  the  grand  jury.  On  the  contrary,  great  hard- 
ship and  Injustice  might  often  be  occasioned  by  depriving  a  party  of 
Important  evidence,  essential  to  his  defense,  by  aiforclng  a  rule  of 
exdusloo,  having  its  origin  and  foundation  in  public  policy,  after  the 
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would  nullify  the  rule  requiring  the  proceedings  before  the 
gr^tnd  jury  to  be  kept  secret.*' 

Although  there  ^re  some  authorities  to  the  contrary,  it 
has  been  generally  held  that  it  is  inadmissible  to  show  the 
number  of  jurors  who  concurred  in  finding  an  indictment, 
foi»  the  purpose  of  an  objection  that  it  was  found  by  less 
than  the  12  required  by  law,  since  this  could  be  shown  only 
by  the  testimony  or  affidavits  of  the  grand  jurors  them- 
selves.**  ^ 

In  some  cases  grand  jurors  may  be  allowed  to  testify  to 
what  took  place  before  them  where  the  ends  of  justice  re- 
quire it,  as  in  a  prosecution  of  a  person  for  perjury  before 
them.  And  by  statute  in  some  jurisdictions  it  is  expressly 
provided  that  grand  jurors  may  be  compelled  to  disclose  the 
testimony  of  witnesses  before  them  in  certain  cases. 


INFORMATION 

49.  An  infonnation  is  a  written  accusation  of  crime  pre- 
ferred by  the  prosecuting  o£(icer  without  the  inter- 
vention of  a  grand  jury. 

An  information  lies  at  common  law  for  all  misdemeanors. 
It  will  not  lie  for  a  felony,  for,  as  we  have  seen,  it  has  al- 
ways been  the  policy  of  the  common  law  that  no  man  shall 
be  put  upon  his  trial  for  a  felony  until  the  necessity  therefor 
has  been  determined  by  the  oath  of  the  grand  jury.*®    As 

reasons  on  which  this  mle  is  based  have  ceased  to  exist."  Com.  r. 
Mead,  12  Gray  (Mass.)  169,  71  Am.  Dec.  741.  And  see  State  y.  Brough- 
tOD,  29  ^.  C.  96,  45  Am..  Dec.  507;  Perkins  y.  State,  4  Ind.  222;  Com. 
V.  Green,  126  Pa.  531,  17  Atl.  878,  12  Am.  St  Rep.  894;  People  y.  Beg- 
gel,  8  Utah,  21,  28  Pac.  955. 

88  State  V.  Fasset,  supra.  The  obligation  of  secrecy  is  not  removed 
by  the  discharge  of  the  Jrir> ,  and  a  breach  of  the  obligation  is  a  con- 
tempt of  court    In  re  Atwell  (D.  C.)  140  Fed.  368. 

8»  State  V.  Hamlin,  47  Conn.  95,  36  Am.  Rep.  54 ;  People  v.  Hulbut, 
4  Denio  (N.  Y.)  133,  47  Am,  Dec.  244 ;  Green  v.  State,  28  Miss.  687 ; 
State  V.  Baker,  20  Mo.  347;  Tindle  v.  Nichols,  20  Mo.  326;  Imlay  v. 
Rogers,  7  N.  J.  Law,  347.  Contra,  Low's  Case,  4  Greenl.  (Me.)  439, 16 
Am.  Dec.  271 ;  Territory  v.  Hart,  7  Mont  489,  17  Pac.  718, 

»o  Ante,  p.  125;  2  Hale,  P.  C.  151. 
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we  have  seen,  however,  in  speaking  of  indictments,  there  is 
nothing,  in  the  absence  of  constitutional  provisions  requir- 
ing an  indictment,  to  prevent  the  Legislature,  if  it  sees  fit^ 
from  doing  away  with  indictments  altogether,  and  substi- 
tuting information  as  the  mode  of  accusation.'  This  the 
Legislature  has  done  in  some  states.  We  have  shown  that 
in  the  Constitutions  of  the  United  States  and  of  some  of  the 
states  there  are  provisions  requiring  all  prosecutions  in  cer- 
tain cases  to  be  by  indictment,  and  that  in  such  cases  no 
other  mode  of  accusation  will  do."^ 

An  indictment,  as  we  have  seen,  is  sanctioned  by  the  oath 
of  the  g^and  jury.  An  information,-  on  the  other  hand,  is 
the  mere  allegation  of  the  prosecuting  officer  by  whom  it  is 
preferred.  The  practice,  of  filing  informations  existed  at 
common  law,  and  »may  be  traced  to  the  earliest  period.®* 
"As  the  king  was  bound  to  prosecute,"  it  is  said  by  Black- 
stone,  "or,  at  least,  to  lend  the  sanction  of  his  name  to  a 
prosecutor,  whenever  a  grand  jury  informed  him  upon  their 
oaths  that  there  was  a  sufficient  ground  for  instituting  a 
criminal  suit;  so,  when  his  immediate  officers  were  other- 
wise sufficiently  assured  that  a  man  had  committed  a  gross 
misdemeanor,  either  personally  against  the  king  or  his  gov- 
ernment, or  against  the  public  peace  or  good  order,  they 
were  at  liberty,  without  waiting  for  any  further  intelligence, 
to  convey  that  information  to  the  court  of  king's  bench,  by 
a  suggestion  on  the  record,  and  to  carry  on  the  prosecution 
in  his  majesty's  name."  •• 

Under  the  common  law  of  England,  informations  were  of 
two  kinds.  The  first  was  filed  by  the  Attorney  General,  as 
a  rule,  for  offenses  more  immediately  against  the  king  or 
the  public  safety;  but  such  an  information  could  be  filed 
by  him  for  any  other  misdemeanor,  though  it  were  an  of- 
fense more  particularly  against  an  individual.**  The  second 
^was  filed  by  the  masters  of  the  crown  office,  and  it  was  the 

»i  Ante,  p.  125. 

»«  1  Chit  Cr.  Law,  848;  2  Hawk.  P.  0.  C.  26,  §  85. 

98  4  BL  Ck>mm.  809. 

•*  8  Bac.  Abr.  tit  "Informations,"  B;  2  Hawk.  P.  C,  c.  26,  8  1;  Ter- 
ritory y.  Gntlnola,  4  N.  M.  (Jdms.)  160,  14  Pac  800 ;  State  v.  Kelm, 
79  Mo.  515. 

Clabk  Cr.Piioc.(2d  Ed.) — ^10 
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usual  mode  of  proceeding  by  information  for  offenses 
against  individuals.  Formerly  both  of  these  informations 
could  be  filed  without  leave  of  court,  and  without  further 
oath  or  affidavit  than  the  oath  of  office  of  the  officer  pre- 
ferring it.  By  an  early  English  statute,* •*  however,  which 
is  old  enough  to  have  become  a  part  of  our  common  law,  if 
applicable  to  our  conditions,'  it  was  provided  that  informa- 
tions by  masters  of  the  crown  office  could  only  be  filed  by 
leave  of  court,  and  that  they  should  be  supported  by  the 
affidavit  of  the  person  at  whose  suit  they  were  preferred.**' 
The  law  remained  that  informations  filed  by  the  Attorney 
General  (and  as  already  stated,  he  could  file  them  for  any 
misdemeanor)  need  not  be  verified,  and  that  he  was  the  sole 
judge  of  the  necessity  or  propriety  of  filing  them.  Leave  of 
court  was  not  necessary.  Nor  was  the  accused  entitled  to 
opportunity  to  show  cause  against  the  proceeding.*^  The 
Attorney  General  usually  acted  on  affidavits  of  witnesses 
laid  before  him,  but  this  was  not  necessary. 

There  is  some  authority  fof  the  proposition  that  the  kind 
of  information  to  be  used  at  common  law  in  this  country  is 
that  which  in  England  was  filed  by  the  masters  of  the 
crown  office,  and  that  this  is  the  kind  contemplated  by  stat- 
utes which  show  no  intention  to  the  contrary ;  •*  and,  if 
this  is  so,  leave  of  the  court  and  affidavit  would  be  neces- 
sary. But,  by  the  better  opinion,  the  other  kind  of  informa- 
tion is  the  one  in  use  with  us.  "In  our  states  the  criminal 
information  should  be  deemed  to  be  such,  and  such  only,  as 
in  England  is  presented  by  the  Attorney  or  Solicitor  Gen- 
eral. This  part  of  the  English  common  law  has  plainly  be- 
come common  law  with  us.  As  with  us  the  powers  which 
in  England  were  exercised  by  the  Attorney  or  Solicitor 
General  are  largely  distributed  among  our  district  attorneys, 
whose  office  does  not  exist  in  England,  the  latter  officers 
would  seem  to  be  entitled,  under  our  common  law,  to  prose- 

•«  4  &  5  W.  ft  M.  €.  18. 

••  Bac.  Abr.  635,  tit  "Informations.** 

/•TliCbit.  Or.  Law,  845;  4  Bl.  Oomm.  312;  11  Harg.  St  Tr.  270; 
State  ▼.  Town  of  Dover,  9  N.  H.  468. 

88  state  ▼.  Gleason,  32  Kan.  245,  4  Paa  363.  And  see  U.  S.  v.  Tu- 
zeaud  (a  O.)  20  Fed.  621. 
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cute  by  information,  as  a  right  adhering  to  their  office,  and 
without  leave  of  court."  •• 

The  mode  of  procedure  is  in  many  states  almost  entirely 
regulated  by  statute.  In  some  the  information  must  be 
under  the  oath  of  the  prosecuting  officer,  or  of  some  wit- 
ness, and,  if  not  so  verified,  it  is  invalid.*  Unless  verifica- 
tion is  required  by  statute,  however,  it  is  not  necessary; 
for,  as  we  have  seen,  it  was  not  required  at  common  law. 
In  some  states  it  is  necessary  to  the  filing  of  an  information 
that  there  shall  have  been  a  complaint  on  oath  and  pre- 
liminary examination  before  a  magistrate,  and  a  finding  by 
the  magistrate  of  probable  cause  for  the  prosecution.^ 

Though,  in  general,  as  stated  above,  the  prosecuting  offi- 
cer is  the  sole  judge  of  the  necessity  and  propriety  of  filing 
an  information,  his  action  is  now  very  much  restricted  by 
statute;  and  he  must  follow  the  statutory  provisions.  It 
has  been  held  that  even  at  common  law  he  cannot  prefer  an 
information  where  the  grand  jury  have  inquired  into  the 
alleged  offense,  and  found  that  the  evidence  did  not  justify 
an  indictment,  unless  he  has  new  evidence  which  was  not 
brought  before  the  grand  jury.*  But  the  soundness  of  this 
decision  is  doubtful. 

In  all  cases,  an  infornjation,  to  be  valid,  must  be  preferred 
by  the  proper  prosecuting  officer,  and  not  by  a  private  per- 
son.* 

••  1  Blflh.  Cr.  Proc.  §§  144,  604,  606;  Whart  C?r.  PI.  &  Prac.  §  87; 
State  T.  Kehn,  79  Mo.  515;  State  v.  Moore,  19  Ala.  514;  Territory  y. 
Cutinola,  4  N.  M.  (Johns.)  160,  14  Pac.  800;  State  v.  Keena,  64  Corm. 
212,  29  Atl.  470.  By  statute  in  sodie  states  leave  of  court  is  required. 
Walker  v.  People,  22  Colo.  415,  45  Pac.  388 ;  State  y.  Ck>le,  B8  La.  Ann. 
843. 

1  State  y.  Hayward,  83  Mo.  303;  State  v.  Oalfer  (Mo.)  4  S.  W.  418 ; 
Wadgymar  y.  State,  21  Tex.  App.  459,  2  S.  W.  768 ;  Lackey  v.  State, 
14  Tex.  App.  164, 

a  O^Hara  y.  Pec^le,  41  Mich.  623,  3  N.  W.  161.    See  ante,  p.  97. 

s  Richards  y.  SUte,  22  Neb.  145,  34  !N.  W.  346. 

4  People  y.  Kelm,  79  Mo.  515.  But  an  information  filed  by  another 
may  be  adopted  by  the  prosecuting  officer,  and  his  prosecution  of  sodi 
Information  is  proof  of  his  adoption  of  it  State  y.  Boogher,  8  Mo. 
App.  589. 
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CORONER'S   INQUISITION 

■50.  A  coroner's  inquisition  is  the  record  of  the  finding  of 
the  jury  sworn  by  the  coroner  to  inquire  super 
visum  corporis,  concerning  the  death  of  a  person. 

On  this  a  person  might,  at  common  law,  be  prosecuted 
for  murder  or  manslaughter  without  the  intervention  of  a 
.grand  jury,  for  the  finding  of  the  coroner's  jury  was  itself 
equivalent  to  the  finding  of  a  grand  jury.  The  accused  is 
arraigned  on  the  inquisition  as  on  an  indictment,  and  the 
subsequent  proceedings  are  the  same.'  This  practice  does 
not  obtain  in  the  Upited  States.'  Indeed,  it  would  seem  to 
•conflict  with  the  constitutional  provisions  in  many  states 
requiring  an  indictment  in  cases  of  felony.^ 

The  mode  of  conducting  a  coroner's  inquest  is  generally 
regulated  by  statute.  On  receiving  notice  of  a  death  under 
circumstances  requiring  investigation,  the  coroner  causes  a 
jury  consisting  of  six  men  (in  some  jurisdictions  perhaps 
more,  and  in  some  less)  to  be  summoned.  After  the  jury 
are  sworn,  they  view  the  body.  Witnesses  are  examined 
on  oath,  and  their  evidence  is  reduced  to  writing  by  the  cor- 
oner. He  has  authority,. like  a  magistrate,  to  cause  the  ma- 
terial witnesses  to  enter  into  a  recognizance  for  their  ap-. 
pearance  to  testify  at  court  in  case  of  a  trial. 

B  Reg.  y.  Ingham,  9  Cox,  Cr.  Cas.  506. 

•  Ex  parte  Anderson,  66  Ark.  527,  18  S.  W.  856;  Stato  r-  PoweU,  7 
:N.  J.  Law,  244. 

7  State  T.  Powell,  supra. 
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COMPLAINT 

SU  By  statute  in  most  states,  certain  minor  offenses  may  be 
prosecuted  before  inferior  courts  upon  a  complaint 
or  information  made  under  oath  by  a  private  per- 
son. 

This  kind  of  a  complaint  or  information  is  very  different 
from  the  information  which  we  have  already  explained.  In- 
stead of  being  presented  by  the  prosecuting  officer,  it  is 
made  by  a  private  person.  It  is  more  in  the  nature  of  a 
complaint  made  by  a  private  person  for  the  purpose  of  an 
arrest.  It  is  allowed  only  in  the  case  of  petty  misdemeanors. 
The  prosecution  is  instituted  in  an  inferior  court,  as  before 
a  justice  of  the  peace  or  municipal  court.  In  case  of  a  con- 
viction, an  appeal  to  the  higher  court  is  provided  for  in 
some  cases,  and  a  trial  de  novo  is  there  had  on  the  same 
complaint  or  information. 

TIME  OF  PROSECUTION 

52.  It  is  generally  provided  by  statutes,  known  as  the  ^'stat- 

utes  of  limitation,*'  that  prosecutions  shall  be  bar- 
red unless  commenced  within  a  certain  time  after 
the  offense  was  committed.  In  the  absence  of  such 
a  provision,  there  is  no  period  beyond  which  a 
prosecution  may  not  be  instituted. 

53.  In  some  states  it  is  provided  by  statute  that  a  person  un- 

der arrest  on  a  charge  of  crime  shall  be  discharged 
from  imprisonment  unless  a  presentment,  indict- 
ment, or  information  is  found  or  filed  within  a  pre- 
scribed time  after 'his  arrest.  But  these  statutes 
do  not  operate  as  a  bar  to  prosecutions. 

Courts  look  with  disfavor  on  unreasonable  delay  in  com- 
mencing prosecutions,*  but,  in  the  absence  of  statutory  lim- 

s  See  Reg.  y.  Robins,  1  Cox,  Or.  Caa  114. 
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itation,  there  is  no  time  within  which  a  prosecution  must 
be  commenced.  In  most  jurisdictions,  however,  statutes 
have  been  enacted  barring  prosecutions  unless  commenced 
within  a'prescribed  time  after  the  offense  is  alleged  to  have 
been  committed.  These  statutes  are  to  be  liberally  con- 
strued in  favor  of  the  defendant.*  It  has  been  held  that  the 
statutes  apply  to  offenses  committed  before  their  enact- 
ment,^® but  the  general  rule  is  otherwise.^* 

A  statute  extending  the  time  within  which  prosecution 
must  be  begun  does  not,  it  seems,  affect  cases  in  which  the 
period  set  by  the  previous  statute  had  expired ;  **  but  it 
does  extend  the  time  for  prosecution  as  to  cases  in  which 
the  time  provided  in  the  previous  statute  had  not  expired 
when  the  extending  statute  was  passed.^" 

The  statute  commences  to  run  on  the  day  the  offense  is 
consummated,**  unless  the  offense  is  continuous,  in  which 
case  it  commences  when  the  act  or  omission  constituting  the 

•  Whart  Or.  PL  &  Prac,  §  316.  In  a  recent  case  It  was  held  that 
such  statute  applies  to  proceeding  for  contempt  not  committed  in  the 
presence  of  the  court,  though  such  contenjpt  proceeding  may  not  be 
instituted  by  indictment  or  information.  Gompers  t.  U.  S.,  233  U.  S. 
604,  34  Sup.  Ot  603,  58  L.  Ed.  1115,  Ann.  Gas,  1915D,  1044. 

10  Johnson  ▼.  U.  S.,  3  McLean,  89,  Fed.  Gas.  No.  7,418;  U.  S.  v. 
Ballard,  3  McLean,  469,  Fed.  Gas.  No.  14,507;  Gom.  v.  Hutchinson,  2 
Pars.  Eq.  Gas.  (Pa.)  453. 

11  Martin  v.  State,  24  Tex.  61;  People  v.  Lord,  12  Hun  (N.  Y.)  282, 

12  See  Gom.  v.  Duffy,  96  Pa.  606,  42  Am.  Rep.  554. 

IS  Gom.  y.  Duffy,  96  Pa.  506,  42  Am.  Rep.  554.  In  this  case  the  de- 
fendant had  committed  forgery  when  the  statute  of  limitation  re- 
quired prosecution  within  two  years.  The  two  years  had  not  expired 
when  a  statute  was  passed  extending  the  time  of  prosecution  in  cases 
of  forgery  to  five  years.  Hie  prosecution  was  begun  within  five 
years,  but  not  within  two  years,  after  the  conmiission  of  the  crime. 
It  was  lield  that  the  defendant  was  subject  to  prosecution.  The  court 
said :  'The  state  makes  no  contract  with  criminals,  at  the  time  of 
the  passage  of  an  act  of  limitation,  that  they  shall  have  immunity 
from  punishment  if  not  prosecuted  within  the  statutory  period.  Such 
enactments  are  measures  of  public  policy  only.  They  ♦  ♦  ♦  may 
be  changed  or  repealed  altogether,  as  that  [legislatiye]  power  may 
see  fit  to  declare." 

1*  Whart  Or.  PI.  &  Prac.  §  321;  Gise  v.  Gom.,  81  Pa.  428;  State  ▼. 
Asbury,  26  Tex.  82;  Scoggins  t.  State,  32  Ark.  205;  U.  S.  v.  Irvine,  98 
U.  S.  450,  25  L.  Ed.  198. 
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offense  ceases.**  '  Thus,  in  homicide,  the  statute  begins  to 
run  from  the  date  of  the  death,  not  the  date  of  the  blow ;  *® 
in  obtaining  property  by  false  pretense,  from  the  date  the 
property  was  actually  obtained,  not  from  the  date  on  which 
the  pretense  was  made;  *^  in  bigamy  from  the  date  of  the 
illegal  marriage,  not  from  the  date  the  illegal  cohabitation 
ceases  ;*•  in  seduction,  from  the  date  of  the  illicit  inter- 
course, not  from  the  date  of  the  promise  on  which  it  was 
obtained.** 

As  said  above,  when  the  crime  is  a  continuing  one,  the 
statute  begins  to  run  from  the  date  that  the  act  or  omission 
constituting  the  offense  ceased.  Thus,  in  bigamous  cohab- 
itation, the  statute  does  not  begin  to  run  from  the  date  of 
the  first  act  of  illegal  intercourse,  but  from  the  date  when 
such  intercourse  ceased;**^  in  obstructing  a  highway  by 
maintaining  a  dangerous  crossing,  the  statute  does  not  be- 
gin to  run  from  the  date  the  obstruction  began,  but  from 
the  date  it  ceased.**  The  crime  of  abandonment  of  one's 
wife  is  held  not  to  be  a  continuing  offense,  an&  must  there- 
fore be  prosecuted  within  the  statutory  period  from  the  date 
of  deserting  the  wife.'* 

The  commencement  of  the  prosecution,  stopping  the  run- 
ning of  the  statute,  is  in  some  jurisdictions  the  finding  of 
an  indictment,  filing  of  an  information,  or,  in  case  of  in- 
ferior misdemeanors  prosecuted  by  complaint,  filing  of  the 
complaint,  and  not  the  filing  of  a  complaint  for  the  issu- 
ance of  a  warrant  of  arrest  or  a  preliminary  hearing,  or  the 
issuance  of  a  warrant.**    In  other  jurisdictions  the  issuance 

i»  Whart.  Cr.  PI.  ft  Prac.  §  321;  U.  S*  Y.  Irvine,  enpra. 

!•  State  ▼.  Taylor,  31  La.  Ann.  851. 

IT  State  V.  Riley,  65  N.  J.  Law,  192,  46  Atl.  700. 

i«  Gise  y.  Com.,  81  Pa.  428. 

1*  People  y.  Nelson,  153  N.  Y.  90,  46  N.  E.  1040,  60  Am.  St  Rep.  592. 

«o  State  ▼.  Sloan,  55  Iowa,  217,  7  N.  W.  516. 

«i  State  ▼.  Dry  Fork  R.  Co.,  50  W.  Va.  235,  40  S.  BL  447. 

as  People  V.  Heise,  257  HL  443,  100  !N.  £.  1000;  State  v.  Langdon, 
159  Ind.  377,  65  N.  E.  1.  So  withholding  pension  money  from  a  client 
haB  been  held  not  to  be  a  continuing  offense.  U.  S.  y.  Iryine,  98  U. 
S.  450,  25  L.  Ed.  193. 

ss  U.  S.  y.  Slacom,  1  Granch,  G.  G.  485,  F^.  Gas.  No.  16,311 ;  Gom. 
T.  Sheriff,  3  Brewst.  (Pa.)  394.    The  sending  of  an  indictment  to  the 
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of  a  warrant,  at  least  where  the  arrest  is  made  within  a  rea- 
sonable time  afterwards,^*  or  binding  over  or  commit- 
ment,*' will  stop  the  running  of  the  statute. 

The  statutes  generally  except  from  their  operation  cases 
in  which  the  offender  conceals  himself  or  is  a  fugitive  from 
justice  or  a  nonresident  of  the  state,*'  and  may  contain 
other  exceptions.  In  some  states  the  statute  does  not  run 
until  the  offense  is  known.*^  , 

No  other  exceptions  than  those  specified  in  the  statute 
will  defeat  its  operation.* •  • 

The  statutes  generally  provide  that  if  an  indictment  is 
found  within  the  statutory  period,  and  quashed  or  set  aside 

grand  Jury  does  not  stop  the  running  of  the  statute.  State  y.  Tom- 
linson,  25  N.  C.  32;  State  v.  Morris,  104  N.  C.  837,  10  S.  B.  464.  Pre- 
sentment by  a  grand  jury  is  sufficient,  though  the  statutory  period 
elapses  before  indictment.  Brock  t.  State,  22  6a.  ^8.  But  see  U.  8. 
v.  Slacum,  supra.  If  a  noUe  prosequi  of  an  indictment  is  entered,  the 
running  of  the  statute  is  not  interrupted.  U.  S.  y.  BaUard,  3  McLean, 
469,  red.  Gas.  ITo.  14,507.  Contra,  by  statute,  State  y.  Child,  44  Kan. 
420,  24  Pac.  952.  The  sustaining  of  a  demurrer  to  an  indictment  aft- 
er the  statutory  period  had  expired,  the  indictment  haying  been  found 
within  the  period,  does  not  bar  the  prosecution.  Berkley  y.  Com.,  164 
Ky.  191,  175  S.  W.  364. 

2*  Reg.  y.  Parker,  9  Cox,  Cr.  Cas.  475 ;  In  re  Clyne,  52  Kan,  441,  35 
Pac.  23;  Foster  y.  State,  38  Ala.  425;  Ross  y.  State,  55  Ala.  177;  Peo- 
ple y.  Clement,  72  Mich.  116,  40  N.  W.  190.  Filing  complaint  for  issu- 
ance of  warrant  is  not  sufficient.  In  re  dyne,  supra;  People  y.  Clem- 
ent, supra;  State  y.  Miller,  11  Humph.  (Tenn.)  505;  People  y.  Clark^ 
33  Mich.  120;  In  re  Griffith,  35  Kan.  377,  11  Pac.  174.  The  arrest 
need  not  be  made  within  the  statutory  period.    Id. 

25  Reg.  y.  Austin,  1  Car.  &  K.  621. 

«•  As  to  these  exceptions,  see  U.  S.  y.  White,  5  Cranch,  C.  O.  116, 
Fed.  Cas.  No.  16,677;  Robinson  y.  State,  57  Ind.  113;  State  y.  Haryell, 
89  Mo.  588,  1  S.  W.  837;  State  y.  Heller,  76  Wis.  517,  45  N.  W.  307 ; 
Graham  y.  Com.,  51  Pa.  256,  88  Am.  l!)ec.  581;  People  y.  MMausey,  65 
Mich.  72,  31  N.  W.  770.  In  Blackman  y.  Oom.,  124  Pa.  578,  17  Ati.' 
194,  the  court  held  that  if  the  prosecution  proyed  the  commission  of 
the  offense,  the  issuing  of  the  warrant,  defendant's  flight,  and  his  ab- 
sence from  his  u«ual  place  of  residence  within  the  state,  it  need  not 
proye  the  negatiye  fact  that  defendant  was  not  an  inhabitant  or  reel- 
dent  of  the  state  until  within  the  statutory  period  for  finding  an  in- 
dictment. 

27  Dale  y.  State,  88  Ga.  552, 15  S.  E.  287. 

2  8  Com.  y.  Sheriff,  3  Brewst.  (Pa.)  394;  In  re  Griffith,  85  Kan.  377^ 
11  Pac.  174. 
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as  defective,  or  judgment  is  arrested,  the  time  during  which 
the  first  indictment  was  pending  is  not  to  be  computed  as 
part  of  the  time  of  limitation  prescribed  for  the  offense.** 
The  same  rule  has  been  applied  where  the  indictment  was 
nolle  pros'ed."*  When  the  second  indictment  was  found 
after  the  statutory  period,  the  burden  is  on  the  state  to  show 
that  a  former  indictment  had  been  found  within  the  stat- 
utory period.** 

The  effect  of  the  statute  cannot  be  avoided  by  charging 
a  crime  not  barred,  and  convictmg  of  an  offense  which  is 
included  in  the  charge,  but  which  was  barred.  Thus,  where 
a  person  is  indicted  for  murder,  for  which  no  limitation  is 
prescribed,  and  is  found  guilty  of  assault  with  intent  to 
murder,  which  was  barred  when  the  indictnjent  was  found, 
a  motion  in  arrest  of  judgment  should  be  sustained." 

In  some  states  it  is  provided  that  a  person  in  jail  on  a 
criminal  charge  shall  be  dismissed  from  imprisonment  if  a 
presentment,  indictment,  or  information  be  not  found  or 
filed  against  him  before  the  end  of  the  second  term  (the 
time  varies  in  the  different  states)  of  the  court  at  which 
he  is  held  to  answer.  These  statutes  do  not  operate,  like 
the  statutes  of  limitation  of  which  we  have  spoken,  as  a 
bar  to  the  prosecution  of  the,  defendant.  He  must  be  dis- 
-charged  from  imprisonment  if  not  formally  charged  with- 

«•  Foster  v.  State,  38  Ala.  425;  State  v.  Johnson.  50  N.  C.  221 ; 
State  V.  HaUey,  51  N.  O.  42;  TuUy  v.  Com.,  13  Bush  (Ky.)  142;  State 
v.  Owen,  78  Mo.  367;  State  v.  ChUd,  44  Kan.  420,  24  Pac.  952. 

«o  State  V.  Child,  44  Kan.  420,  24  Pac.  952;  Swalley  ▼.  People,  116 
111.  247,  4  N.  E.  379.  In  the  absence  of  a  provision  that  the  time  dur- 
ing which  the  first  indictment  was  pending  is  not  to  be  computed  in 
the  running  of  the  statute,  it  has  been  held  that,  where  an  indictment 
found  within  the  statutory  period  has  been  nol.  pros'ed,  the  time 
within  which  the  indictment  was  pending  is  not  to  be  deducted.  U. 
S.  V.  Ballard,  3  McLean,  469,  Fed.  Cas.  No.  14,507. 

•lOiU  V.  State,  38  Ark.  524;  White  v.  State,  103  Ala.  72,  16 
South.  63. 

saFuecher  v.  State,  33  Tex.  Cr.  R.  22,  24  S.  W.  292.  This  rule  is 
not  changed  by  a  statute  providing  that,  where  one  is  indicted  for  a 
crime,  he  may  be  convicted  of  a  lesser  degree  of  the  same  crime,  or 
of  an  attempt  to  commit  it  People  v.  Di  Pasquale,  161  App.  Dlv.  196, 
146  N.  Y.  Supp.  623. 
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in  the  time  prescribed,  but  he  may  be  again  arrested  and 
tried  upon  any  indictment  that  may  be  subsequently  found 
against  him.'* 

In  mo^t  states,  by  statute,  a  person  who  has  been  indicted 
or  informed  against,  and  is  in  custody,  must  be  brought  to 
trial  within  a  certain  time,  or  he  will  be  entitled  to  a  di&r 
charge^  This,  however,  relates  to  the  time  of  trial,  rather 
than  of  the  prosecution.** 


NOLLE   PROSEQUI 

54.  A  nolle  prosequi  is  a  formal  entry  upon  the  record  by 
the  prosecuting  officer,  by  which  he  declares  that 
he  vwiU  no  further  prosecute  the  case,  either  as  to 
some  of  the  coimts  of  the  indictment,  or  part  of  a 
divisible  coimt,  or  as  to  some  of  the  defendants,  or 
altogether.  It  mdy  be  entered  at  any  time  before 
judgment  without  the  defendant's  consent^  but  if 
entered  after  the  trial  has  commenced,  and  without 
the  consent  of  the  defendant,  and  the  indictment 
is  sufficient,  it  will  amount  to  an  acquittal. 

At  common  law,  the  state  may  at  any  time  before  judg- 
ment,*'  without  the  defendant's  consent,  voluntarily  with- 
draw the  indictment  or  other  accusation  altogether,  or  as 
to  some  counts  which  are  objectionable,  or  as  to  part  of 
a  count  which  is  divisible,  or  as  to  some  of  several  defend- 
ants where  the  offense  is  joint  and  several.*'    This  is  done 

83  Waller  &  Bogg  v.  Oom.,  84  Ya.  492,  5  S.  E.  364.  It  is  sufficient 
under  such  a  statute  that  the  defendant  has  been  indicted  at  every 
term  of  court,  though  for  a  different  crime  from  that  for  which  he  is 
finally  indicted  and  tried.    Waller  &  Bogg  t.  Com.,  supra. 

84  Post,  p.  475. 

85  Com.  ▼.  Briggs,  7  Pick.  (Mass.)  178;  Com.  v.  Tack,  20  Pick. 
(Masa)  357;  State  v.  Burke,  38  Me.  574;  Leyison  v.  State,  54  Ala.  520; 
State  V.  Roe,  12  Vt  03. 

88  Com.  V.  Briggs,  supra;  Com.  v.  Tuck,  supra ;  Com.  ▼.  Smith,  98 
Mass.  10;  U.  S.  v.  Watson,  7  Blatchf.  60,  Fed.  Cas.  No.  16,652;  State 
V.  Bruce,  24  Me.  71;  Stote  v.  Roe,  12  Vt.  93;  People  v.  Porter,  4  Park- 
er,  Cr.  R,  (N.  Y.)  524;  Wright  v.  State,  5  Ind.  290,  61  Am.  Dec.  90; 
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by  the  entry  of  such  a  withdrawal  on  the  record.  The  entry 
IS  essential.  Until  the  entry  is  made  on  the  record,  there 
is  no  binding  withdrawal,  but  it  may  be  retracted,  and  the 
prosecution  may  proceed  on  the  same  charge.'^  The  entry 
of  a  nolle  prosequi  as  to  one  count  does  not  affect  the  right 
to  proceed  to  judgment  on  the  others,  nor  does  such  an 
entry  as  to  one  of  several  defendants  affect  the  proceeding 
as  to  the  others,  where  the  offense  is  several  as  well  as 
joint.**  If  the  entry  is  made  before  the  trial  has  com- 
menced by  the  swearing  of  the  jury,  or  even  if  made  after- 
wards, where  the  indictment  was  fatally  defective,  a  new 
prosecution  may  be  instituted  for  the  same  offense;  ••  but 
by  the  weight  of  authority,  as  we  shall  see,  there  can  be  no 
further  prosecution  if  the  indictment  is  sufficient  to  sustain 
a  conviction,  and  the  entry  is  made,  without  defendant's 
consent,  after  the  jury  have  been  sworn.** 

In  some  states,  by  statute,  the  consent  of  the  court  to  the 
entry  of  a  nolle  prosequi  is  necessary ;  **  and  in  others  it  has 
been  held  necessary,  in  the  absence  of  such  a  statute,  after 
the  jury  are  sworn,  and  before  verdict;  **  but,  by  the  better 
opinion,  it  was  not  necessary  at  all  at  common  law.** 

State  ▼.  Fleming,  7  Humph.  (Tenn.)  152,  46  Am.  Dec.  73;  Lacey  v. 
State,  58  Ala.  385. 

»T  Com,  V.  Wheeler,  2  Mass.  172;  Com.  y.  Tuck,  supra;  Wortham  v. 
Com.,  5  Rand.  (Ya.)  669. 

88  See 'the  cases  above  cited. 

»»Post,  p.  442;  Oom.  v.  Wheeler,  2  Mass.  172;  Com.  v.  Briggs,  7 
Pick.  (Mass.)  179;  State  v.  Benham,  7  Conn.  418;  lindsay  y.  Com.,  2 
Va.  Cas.  345;  Wortham  y.  Com.,  5  Rand.  (Va-)  669;  U.  S.  y.  Shoemak- 
er, 2  McLean,  114,  Fed.  Cas.  No.  16,279;  State  y.  McNeUl,  10  N.  a 
183;  State  y.  Haskett,  3  Hill  (S.  C.)  95. 

*o  Post,  p.  442. 

*i  See  People  y.  McLeod,  1  HUl  (N.  Y.)  404,  37  Am.  Dec.  32a 

*2  u.  S.  V.  Shoemaker,  2  McLean,  114,  Fed.  Cas.  No.  16,279;  Com,  y. 
Tuck,  20  Pick.  (Mass.)  357 ;  State  y.  I.  S.  S.,  1  Tyler  (Vt)  178;  State 
y.  Moody,  69  N.  C.  529. 

*«  People  y.  McLeod,  1  Hill  (N.  Y.)  404,  37  Am.  Dec.  328.  The  fol- 
lowing Is  related  of  Sir  John  Holt,  Chief  Justice  of  the  King's  Bench 
in  the  reigns  of  William  and  Anne:  "There  were  some  persons  in  Lon- 
don who  pretended  the  power  of  foretelling  future  eyents,  and  who 
were  called  the  'French  prc^hets.*  Holt  haying,  upon  occasion,  com- 
mitted one  of  these  to  prison,  a  dlsdple  of  his  came  to  the  Chief  Jus- 
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tice's  house,  and  >deslred  to  see  him.  On  beln^:  admitted,  he  said:  'I 
come  from  the  Lord,  who  bade  me  desire  thee  to  grant  a  nolle  pro- 
sequi for  John  Atkins,  his  servant,  whom  thou  hast  thrown  into  pris- 
on/ *Thou  art  a  false  prophet  and  lying  knave,'  returned  the  Chief 
Justice.  'If  the  Lord  had  sent  thee,  it  would  have  been  to  the  Attor- 
ney General;  for  the  Lord  knoweth  that  it  is  not  in  my  power  to- 
grant  a  nolle  prosequi.' "  1  Hill  (N.  Y.)  405,  from  1  Law  &  Lawy» 
(Phil.  Ed.)  203,  2M. 
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74.  Abbreviations. 
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78.  Innuendo. 

79.  Surplusage. 

We  have  seen  that  no  man  can  be  put  upon  his  trial  for 
an  offense  without  being  formally  accused,  and  we  have  ex- 
plained the* different  modes  of  accusation;  namely,  by  in- 
dictment, by  information,  and  by  complaint.  It  is  not  only 
necessary  that  there  shall  be  an  accusation,  but  it  must  be 
in  the  form  required  by  law.  Certain  allegations  are  essen- 
tial, and  they  must  conform  to  certain  rules.  We  will  now 
show  what  these  essential  allegations  are,  and  explain  the 
rules  of  pleading  which  govern  the  construction  of  an  ac- 
cusation. We  shall  in  terms  speak  of  indictments  only, 
but  thevrules  .apply  with  equal  force  to  informations  and 
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complaints,  except  in  so  far  as  the  difference  in  the  nature 
of  the  accusations  necessarily  renders  them  inapplicable. 

In  general,  the  rules  and  principles  of  pleaaing  with  re- 
spect to  the  structure  of  a  declaration  in  a  civil  action  are 
applicable  to  an  indictment,  and  therefore,  where  the  crim- 
inal law  is  silent  as  to  the  form  of  an  indictment  in  a  par- 
ticular dase,  resort  may  be  had  to  decisions  on  the  requisites 
of  pleading  in  civil  actions.  There  are  many  questions  of 
pleading  in  criminal  cases,  however,  which  are  peculiar  to 
them,  and,  even  where  this  is  not  the  case,  a  correct  knowl- 
edge of  the  principles  and  rules  of  pleading  in  criminal 
cases  cannot  be  acquired  by  a  study  of  the  rules  of  plead- 
ing in  civil  actions  only,    A  special  discussion  is  necessary. 

Record  and  Caption  of  Indictment 

Every  indictment  must  have  a  caption,  but  the  caption 
is  no  part  of  the  indictment  itself;  it  is  only  a  formal  state- 
ment of  the  proceedings,  describing  the  court  before  which 
the  indictment  was  found,nhe  time  and  place  where  it  was 
found,  and  the  jurors  by  whom  it  was  found.*  These  par-  - 
ticulars,  as  we  shall  see,  must  be  set  forth  with  sufficient 
certainty.*  It  has  been  said,  that  the  record  of  the  prosecu- 
tion will  not  be  perfect  without  the  caption,  and  would  not 
be  admissible  in  evidence,  for  it  would  not  show  by  what 
authority  the  indictment  was  found;  •  but  it  has  been  held 
that  the  omission  of  a  caption  does  not  make  the  indict- 
ment itself  bad,  and  that  the  omission  may  be  supplied  from 
other  parts  of  the  record.*    The  name  of  the  county  should 

1 1  East,  P.  0. 113;  State  v.  Gary,  36  N.  H.  359;  People  v.  ^ewett, 

3  Wend.  (N.  Y.)  319 ;  Rose  v.  State,  Minor  (Ala.)  29 ;  State  v.  Brick- 
ell,  8  N.  C.  354 ;  State  v.  Williams,  2  McOord  (S.  O.)  301 ;  U.  S.  v. 
Bomemann  (C.  C.)  35  Fed.  824;  McClure  v.  State,  1  Yerg.  (Tenn.) 
206;  State  v.  Hunter,  Peck  (Tenn.)  166;  Noles  v.  State,  24  Ala.  672; 
State  V.  Smith,  2  Har.  (Del.)  533;  State  v.  Jones,  11  N.  J.  Law,  289; 
State  V.  Smith,  148  Iowa,  640,  127  N.  W.  988. 

2  2  Hale,  P.  C.  165;  2  Hawk.  P.  Q  c.  25,  §§  16,  17,  11^120;  State 
y.  Conley,  39  Me.  78;   Beeves  y.  State,  20  Ala.  33;  English  y.  State, 

4  Ter.  125 ;  State  y.  Hunter,  supra.    " 
«  Cooke  y.  Maxwell,  2  Starkie.  183. 

4  State  y.  GUbert,  13  Vt  647 ;  State  y.  Wasden,  4  N.  O.  596 ;  post, 
p.  161. 
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appear  I  in  the  caption,  unless  it  is  inserted  in  the  margin, 
and  is  referred  to  in  the  body  of  the  caption'  as  "the  county 
aforesaid."  *  If  stated  in  the  body  of  the  caption,  it  may  be 
omitted  in  the  margin.* 

The  caption  must  set  forth  with  sufficient  certainty  the 
court  in  which  the  indictment  was  found,  so  as  to  show 
that  the  court  had  jurisdiction/  It  is  not  necessary,  how- 
ever, to  set  forth  the  foundation  of  the  court's  authority,  if 
it  be  exercised  in  the  course  of  ordinary  jurisdiction,'  but 
it  is  probably  otherwise  if  the  indictment  is  found  in  a  spe- 
cial court.*  An  indictment  with  this  caption:  "Common- 
wealth of  Massachusetts,  Essex,  to  wit:  At  the  court  of 
common  pleas,  begun  and  holden  at  Salem,  within  and  for 

the  county  of  Essex,  on  the  first  day  of in  the  year 

of  our  Lord /'  is  sufficient,  and  sufficiently  shows  that 

the  court  was  held  in  the  commonwealth.^*^ 

The  place  at  which  the  court  is  held,  including  the  name 
of  the  county,  must  be  stated.^^  This  is  necessary  to  show 
that  the  place  is  within  the  limits  of  the  court's  jurisdic- 
tion. As  already  stated,  the  county  may  be  stated  in  the 
margin,  and  merely  referred  to  in  the  body  of  the  caption 
as  "the  county  aforesaid."  Such  a  reference  or  an  express 
statement  of  the  county  is  essential.** 

B  2  Hale,  P.  C.  165,  166. 

•  1  Chit  Ct,  Law,  327.  It  Is  enough  if  the  county  be  stated  In  the 
body  of  the  Indictment  Tefft  v.  CJom.,  8  Leigh  (Va.)  721 ;  State  ▼. 
Lane,  26  N.  O.  113. 

T  2  Hale,  P.  C.  166 ;  2  Hawk.  P.  C.  c.  25,  {§  16,  17,  118-120 ;  State 
▼.  WUllajns,  2  McCord  (S.  O.)  301 ;  State  v.  Sutton,  5  N.  O.  281 ; 
Dean  v.  State,  Mart  &  Y.  (Tenn.)  127 ;  Taylor  v.  Com.,  2  Va.  Cas. 
94 ;  Burgess  v.  Com,,  2  Va.  Cajs.  483.  In  many  states  It  Is  provided 
that  defects  In  form  nAiy  be  amended  or  cured  by  yerdlct,  and  it  haa 
been  held  that  omAssion  of  the  name  of  the  c(»urt  from  the  caption 
Is  such  a  defect    State  r.  Brennan,  2  S.  D.  384,  50  N.  W.  625. 

«Rex  V.  Royce,  4  Burrows,  2085;  Rex  v.  GUbert,  1  Salk.  200;  2 
Hawk.  P.  O.  c.  25,  §  125. 

» 1  Chit  Cr.  Law,  329;  Fost  3;  State  v.  Williams,  2  McCord  (S. 
C.)  301. 

10  Com.  V.  Fisher,  7  Gray  (Mass.)  492;   State  ▼.  Conley,  39  Ma  7& 

11  2  Hale,  P.  C.  166 ;  2  Hawk,  P.  C.  c.  25,  §  128 ;  Lusk  ▼.  State,  64 
Miss.  845,  2  South.  256.     See  State  t.  Conley,  39  Me. '78. 

12  2  Hale,  P.  C.  166;  2  Hawk.  P.  O.  c.  25,  §  128 ;  State  ▼.  WilUams, 
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The  caption  must  also  specify  the  day  and  year  on  which 
the  indictment  was  presented,  and  if  it  state  an  uncertain, 
future,  or  impossible  day,  or  merely  lay  a  day  of  the  week, 
or  state  the  time  with  repugnancy,  it  will  be  fatally  defec- 
tive,*? unless  the  omission  or  mistake  is  supplied  by  other 
parts  of  the  record.** 

It  was  formerly  held  that,  in  addition  to  the  description 
of  the  court,  and  the  time  and  place  at  which  it  is  held,  the 
caption  must  name  the  judges  or  justices,  or  so  many  of 
them  as  the  law"  requires  to  constitute  the  court,  and  allude 
to  the  rest  by  the  words  "and  others  their  fellows";  *•  and  • 
this  may  still  be  necessary  in  some  jurisdictions.  There 
is  no  reason,  however,  why  it  should  be  required  if  the 
name  of  the  judge  otherwise  appears  on  the  record;  and  in 
some  states  it  has  been  held  not  to  be  necessary,  while  in  others 
the  approved  forms  of  caption  do  not  contain  it.*' 

The  indictment  must  always  be  shown  to  have  been  found 
upon  oath,  or  upon  affirmation ;  and,  if  an  allegation  of  this 
fact  does  not  appear  either  in  the  caption  or  th^  commence- 
ment, the  indictment  will  be  bad.*^  The  names  of  the  jurors 
need  not  be  specified  in  the  caption,  though  they  must  ap- 
pear somewhere  on  the  record.**    It  should  also  appear  on 

2  MoCord  (S.  C.)  801;  Dean  v.  State,  Mart.  &  Y.  (Tenn.)  127;  Tay- 
lor V.  Ck>m.,  2  Va.  Caa  94 ;  Burgess  v.  Com.,  2  Va.  Caa  483 ;  Com.  v. 
James,  1  Pick.  (Mass.)  375. 

i«  2  Hawk.  P.  C.  c.  25,  J  127;  Rex  v.  War  re,  1  Strange,  698;  4 
Coke,  48;  Rex  v.  Feamley,  1  Term  R.  316,  1  Leach,  Crown  Caa.  425; 
Rex  V.  Roysted,  1  Ld.  Keny.  255. 

1*  Post,  p.  161. 

i»  2  Hale,  P.  O.  116;  2  Hawk.  P.  O.  c  25,  §  124;  1  Chit  Cr.  Law, 
331 ;  State  v.  Zule,  10  N.  J.  Law,  348 ;  State  v.  Price,  11  N.  J.  Law, 
203.  It  is  not  necessary  to  show  their  appointment  Rex  v.  Royce, 
4  Burrows,  2084. 

i«  Com.  V.  Stone,  3  Gray  (Masa)  453. 

IT  2  Hale,  P.  C.  167;  2  Hawk.  P.  C.  c.  25,  S  126;  Rex  v.  Evans.  1 
Eeb.  329;  Roy  y.  Inhabitants  of  Yarton,<  1  Sid.  140;  Roe  v.  State 
(Ala.)  2  Souith.  459. 

i«  1  Chit  Cr.  Law,  383;  U.  S.  v.  Insurgents,  2  Dall.  335^  Fed.  Cas. 
No.  15,443 ;  Mahan  y.  State,  10  Ohio,  232.  See  Stone  t.  State,  30  Ind. 
115;  State  y.  Norton,  23  N.  J.  Law,  33. 
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the  record  that  the  bill  is  found  by  at  least  12^  jurors,^* 
though  it  need  not  appear  in  the  caption."®  It  is  usual  to 
describe  the  jurors  as  "good  and  lawful  men,"  and  there  is 
authority  for  saying  that  such  a  description  is  necessary."* 
But  it  has  been  held  otherwise.*"  These  words  include  ev- 
ery qualification  required  by  law  for  grand  jurors."*  Where 
some  of  the  jurors  are  affirmed  instead  of  sworn,  the  record, 
it  has  been  held,  must  show  that  this  was  authorized,  as 
that  they  alleged  that  they  had  conscientious  scruples 
against  taking  an  oath ;  "*  but  the  weight  of  authority  is  to 
the  contrary. 

As  we  shall  see,  an  indictment,  being  a  finding  of  the 
grand  jury  on  oath,  cannot  be  amended  by  the  court.  The 
caption,  however,  being  no  part  of  the  indictment,  but  mere- 
ly a  ministerial  act  to  make  up  the  record  of  the  court,  may, 
in  the  absence  of  a  statutory  provision  to  the  contrary,  be 
amended  at  any  time,  even  after  conviction,  so  as  to  cure 
defects,  by  making  it  conform  to  the  other  records  of  the 
term ;  ^'  tfius  omissions  or  mistakes  in  the  caption,  in  the 
description  of  the  court,  or.the  statement  of  time  of  the  find- 

i»  2  Hale,  P.  C.  107;  2  Hawk.  P.  O.  c.  25,  §§  16,  126;  Clyncard's 
Case,  CraEliz.  654;   Bex  y.  Darley,  4  East,  175. 

20  Young  v.  State,  6  Ohio,  435;  Turns  v.  Oom.,  6  Mete.  (Mass.)  225. 

«i  2  Hale,  P.  C.  167 ;   Olly's  Case,  Cro.  Jac.  635. 

««  State  V.  Yancey,  1  Tread.  Const  (S.  0.)  237 ;  1  Chit  Cr.  Law, 
833. 

«» Jerry  v.  State,  1  Blackf.  (Ind.)  396 ;  State  v.  Glasgow,  1  N.  C. 
264,  2  Am.  Dec.  629;  State  v.  Price,  11  N.  J.  Law,  203;  Collier  v. 
State,  2  Stew.  (Ala.)  388;  Bonds  v.  State,  Mart.  &  Y.  (Tenn.)  143,  17 
Am.  Dec.  795;   ComweU  v.  State,  Mart.  &  Y.  (Tenn.)  147. 

2*  State  V.  Fox,  9  N.  J.  Law,  244 ;  State  v.  Harris,  7  N.  J.  Law, 
86L  But  see  Mulcahy  v.  Beg.,  L.  B.  3  Ir.  306;  Com.  y.  Fisher,  7 
Gray  (Mass.)  492.  It  Is  also  held  now  In  New  Jersey  that  such  an 
omission  Is  a  defect  of  form,  which  under  a  statute  In  that  state 
Is  waived  If  not  objected  to  by  demurrer  or  nA)tlon  to  quash.  Enge- 
man  v.  State,  54  N.  J.  Law,  247,  23  Atl.  676. 

2B  1  Chit  Cr.  Law,  335,  and  old  authorities  there  collected ;  Philips 
V.  Smith,  1  Strange,  138 ;  Bex  v.  Hayes,  2  Ld.  Baym.  1518,  2  Strange, 
843 ;  Bex  v.  Darley,  4  Bast  175 ;  State  r.  Wllllama,  2  McCord  (S. 
C.)  301;  State  v.  Gilbert  13  Vt  647;  Dean  v.  State,  Mart  &  Y. 
(Tenn.)  127;  Com.  v.  James,  1  Pick.  (Mas&)  375;  Burgess  v.  Com., 
2  Ya.  Cas.  483;  Taylor  y.  Coitf.,  2  Ya.  Ca&  94. 

Clask  (}b.Pboc.(2d  Ed.) — ^11 
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ing  of  the  indictment,  or  in  any  other  respect,  may  be  sup- 
plied or  corrected  by  other  parts  of  the  record,  as  by  the  cer- 
tificate of  the  clerk  on  the  back  of  the  indictment.** 

In  many  states,  the  caption,  instead  of  being  made  tip  by 
the  clerk,  is  prefixed  to  the  bill  before  it  is  submitted  to  the 
grand  jury,  and  forms  a  part  of  the  bill  as  presented  by 
them.  This,  however,  does  not  make  it  any  part  of  the  in- 
dictment proper.*^  Being  a  part  of  the  bill,  however,  when 
submitted  to  the  grand  jury,  and  considered  by  them,  the 
indictment  proper  may  refer  to  .it  for  the  name  of  the 
county,  just  as  it  may  refer  to  the  county  in  the  margin.'* 

In  North  Carolina  it  has  been  held  that  a  caption  is  not 
necessary  unless  the  court  is  acting  under  a  speciiil  commis- 
sion.** 

26  CJom.  V.  Mullen,  13  Allen  (Mass.)  551 ;  Penn'a  v.  BeU,  Add.  (Pa.) 
175,  1  Am.  Dec.  298 ;  Com.  v.  Hines,  101  Mass.  33 ;  U.  S.  v.  Bome- 
mann  (C.  C.)  35  Fed.  824 ;  Ck>m.  v.  Stone,  3  Gray  (Mass.)  453 ;  Com. 
T.  Oolton,  11  Gray  (Mass.)  1 ;  State  y.  Robinson,  85  Me.  147,  26  Atl. 
1002;  State  v.  Jones,  9  N.  J.  Law,  357,  17  Am.  Dec.  483;  State  v. 
BrtckeU,  8  N.  C.  356 ;  State  v.  GUbert.  13  Yt  647  (In  this  case  it  was 
held  tbat  the  entire  omission  of  a  caption  might  be  supplied  by  the 
minutes  of  the  derk  on  the  bill,  and  the  general  records  of  the 
term).  An  indictment  which  purports  in  its  caption  to  have  been 
found  on  the  first  day  of  the  term,  buit  charges  an  offense  of  a  later 
day,  may  be  shown,  by  reference  to  the  clerk's  certificate  Indorsed 
thereon,  to  have  been  actually  returned  into  court  after  this  date. 
Com.  y.  Stone,  supra. 

«TAnte,  p.  158. 

««CJom.  V.  Edwards,  4  Gray  (Mass.)  1;  Con*,  y.  lusher,  7  Gray 
(Mass.)  492. 

"  State  y.  BrickeU,  8  N.  C.  854 ;  State  v.  Haddock,  9  N.  O.  462. 
"Inasmuch  as  a  prosecution,  in  this  state,  is  never  removed  from 
one  to  a  higher  tribunal,  a  caption  can  be  of  no  benefit  to  an  indict- 
ment, and  is  usdversally  dispensed  with."  State  v.  Marion,  15  La. 
Ann.  495. 
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FORM  OF  INDICTMENT 

55.  ^  indictment  is  divided  into  three  parb,  namdy : 

(a)  The  commencement. 

(b)  The  statement. 

(c)  The  conclusion. 

An  indictment  for  larceny  at  common  law  would  be  in  the 
following  form: 

State  of ,  County  of ,  to  wit : 

The  jurors  for  the  county  aforesaid  upon  their  oath  pre- 
sent (a)  that  John  Doe,  at  B ,  in  the  county  aforesaid, 

on  the  first  day  of  January,  in  the  year  of  our  Lord  1895, 
n  one  overcoat,  of  the  value  of  one  himdred  dollars,  of  the 
goods  and  chattels  of  Richard  Roe,  feloniously  did  steal, 
take  and  carry  away,  (b)  against  the  peace  and  dignity  of 
the  state. 

From  the  beginning  to  the  letter  (a)  is  the  commenccr 
ment;  from  the  letter  (a)  to  the  letter  (b)  is  the  state- 
ment ;  and  from  the  letter  (b)  to  the  end  is  the  conclusion. 

We  shall  in  the  following  pages  take  up  and  explain  each 
of  these  parts  separately  and  in  detail,  but  before  doing  so 
it  is  pecessary  to  say  something  about  the  form  of  indict- 
ments generally,  and  to  call  attention  to  the  variance  be- 
tween the  forms  used  in  the  different  states,  and  to  the 
effect  of  modem  statutes  on  the  common-law  rules.  The 
form  of  indictment  given  above  is  sufficient  at  common 
law ;  and  it  is  therefore  sufficient  in  all  of  our  states  unless 
there  is  something  in  the  statutes,  decisions,  pr  peculiar 
practice  requiring  a  different  form.  It  must  not  be  sup- 
posed that  these  exact  words  are  essential,  and  that  no  other 
words  will  do,  for  this  is  not  true.  It  is  required,  as  we  shall 
see,  that  certain  matters  shall'  appear  in  an  indictment,  and 
that  they  shall  be  stated  in  a  certain  manner.  If  these  re- 
quirements are  met,  nothing  more  is  necessary.  It  is  best 
that  there  should  be  a  particular  form  of  indictment,  and 
that  it  should  in  practice  be  followed  in  all  cases,  but  a  de- 
parture from  the  exact  form  which  is  generally  used  does 
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not  necessarily,  and  should  not,  make  an  indictment  bad. 
The  fact  that  certain  averments  are  found  in  precedents  of 
forms  which  have  been  used  does  not  show  that  they  may 
not  be  dispensed  with.  "It  would  be  giving  too  much  force 
to  mere  precedents  of  forms,  which  often  contain  unnec- 
essary and  superfluous  averments,  to  hold  that  a  particular 
allegation  is  essential  to  the  validity  of  an  indictment,  be- 
cause it  has  sometimes,  or  even  generally,  been  adopted  by 
text  writers  or  by  cautious  pleaders."  '^  Nor,  on  the  other 
hand,  does  the  fact  that  an  indictment  follows  the  form 
which  has  been  in  general  use  necessarily  show  that  it  is 
good.  Convictions  may  be  had  on  99  indictments,  all  of 
which  are  in  exactly  the  same  form,  simply  because  no  ob- 
jection is  made  to  a  defect  therein,  or  because  an  objection 
is  erroneously  overruled  by  the  court.  This,  however,  is 
no  reason  why  the  one  hundredth  indictment  should  be  sus- 
tained, if  it  is  in  fact  defective.  The  rules  of  pleading  must 
be  applied  to  every  indictment,  and  it  is  by  those  rules  (in 
connection  with  the  statutes,  of  course)  that  its  sufficiency 
is  to  be  determined.  If  the  pleader  adopts  a  form,  he  should 
first  test  it  by  these  rules.  "If,  upon  inquiry,  it  is  found 
that  a  form  which  has  long  been  pursued  is  inconsistent 
with  the  rules  of  law  and  good  pleading,  it  cannot  be  too 
soon  reformed ;  and  the  consequences,  which  are  suggested 
to  be  so  alarming  in  prospect,  appear  to  amount  to  no  more 
than  to  require  that  in  the  future  the  pleader  should  at- 
tend to  the  language  of  the  statute  upon  which  the  proceed- 
ing is  adopted,  instead  of  copying  a  faulty  precedent."  *^ 

The  forms  of  indictment  and  information  vary  more  or 
less  in  the  different  states,  because  of  particular  constitu- 
tional or  statutory  provisions,  or  because  of  local  usage. 
In  sonie  states  the  word  "state"  is  used  in  the.  commence- 

•oOom.  V.  Hersey,  2  Allen  (Mass.)  179;  Com.  v.  Wright,  1  Cush. 
(Mass.)  64.    And  see  State  y.  Brooks,  9^  Mo.  121,  7  S.  W.  24. 

SI  Bex  y.  Morley,  1  Xounge  &  J.  221.  A  conylction  is  bad  where 
the  charge  does  not  hi  terms  show  a  legal  offense,  though  it  is  hi  a 
form  used  tlmie  out  of  mind  in  the  court  before  which  the  party 
was  80  charged.  Ex  parte  Hopkins,  61  Law  J.  Q.  B.  240,  66  Law  T. 
(N.  S.)  53,  17  CJox,  Or.  Caa  444, 
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ment  and  conclusion,  while  in  others  the  word  "common- 
wealth" is  used,  and  in  others  the  words  "the  people  of  the 
state"  are  used.  In  many  of  the  states  forms  of  indictment 
are  prescribed  by  statute.  The  object  of  the  Legislature 
is  to  simplify  the  drawing  of  indictments  and  other  accu- 
sations, and  dispense  with  the  necessity  of  purely  formal 
and  technical  averments,  which,  though  really  useless,  are 
considered  essential  at  common  law,  and  the  omission  of 
which  would  often  defeat  an  indictment  which  is  perfectly 
good  in  substance.  These  statutes  merely  do  away  to  some 
extent  with  the  strictness  required  by  the  common  law; 
they  do  not,  as  a  rule,  render  insufficient  an  indictment 
which  would  have  been  good  at  common  law." 

The  English  parliament  has  plenary  power  to  prescribe 
any  form  of  accusation  it  may  see  fit,  but  with  us  the  power 
of  Congress  and  of  the  state  Legislatures  is  greatly  restrict- 
ed by  constitutional  provisions.  Some  of  the  Constitutions, 
as  we  have  seen,  require  certain  prosecutions  to  be  by  in- 
dictment. Most  of  them  require  the  accusation,  in  what- 
ever form  it  may  be,  to  be  sufficient  in  substance  to  fully 
inform  the  accused  of  the  specific  charge  against  him ;  and 
most,  if  not  all,  provide  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law. 
None  of  these  provisions  prevent  the  Legislature  from  abol- 
ishing common-law  forms  of  accusation  (except,  of  course, 
that  there  must  be  an  indictment  when  it  is  required  by  the 
Constitution),  or  from  dispensing  with  particular  allega- 
tions which  are  necessary  at  common  law,  provided  the 
form  substituted  or  allowed  is  sufficient  to  give  the  accused 
reasonable  notice  of  the  charge  against  him."  No  form^ 
however,  will  suffice,  even  though  it  may  be  authorized  by 

•2  State  y.  Brooks,  94  Mo.  121,  7  S.  W.  24. 

•s  State  T.  Corson,  50  Me.  137 ;  Morton  v.  People,  47  III.  468;  State 
V.  Learned,  47  Me.  426;  State  v.  Oomstock,  27  Vt  553;  State  v. 
Hodgson,  ee  Vt  134,  28  Atl.  1089 ;  Rowan  v.  State,  30  Wia  129,  11 
Am.  Rep.  559;  State  y.  Morgan,  112  Mo.  202,  20  S.  W.  456;  State 
y.  Beswick,  13  R.  I.  211,  43  Am.  Rep.  26.  That  a  statute  may  dis- 
pense with  the  necessity  to  state  the  means^  manner,  and  dicnm- 
atanees  of  the  kUling  in  an  Indictnofent  for  homicide,  see  Newcomb  y. 
State,  37  Miss.  383;  Cathcart  y.  Com.,  87  Pa.  108;  N<des  y.  State,  24 
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statute,  if  it  fails  to  set  forth  any  essential  element  of  the 
offense ;  ■*  or  if  it  fails  to  state  such  particulars  of  the  of- 
fense, as  distinguished  from  its  essential  legal  elements,'  as 
may  be  necessary  to  inform  the  accused  of  the  specific  of- 
fense charged ;  it  is  not  sufficient  that  it  inform  him  merely 
of  the  character  of  the  offense.** 


THE  COMMENCEMENT 

56.  The  commencement  of  the  indictment  must  state: 

(a)  The  venue.    This  is  the  name  of  the  county  from 

which  the  grand  jury  have  come,  and  in  which  the 
trial  is  to  be  had,  and  generally  of  the  county  in 
which  the  offense  was  committed.'® 

(b)  The  fact  of  presentment  by  the  grand  jurors  upon 

oath  or  affirmation. 

The  commencement  of  an  indictment  at  common  law  in 
England  was :  "Middlesex,  to  wit.  The  jurors  for  our  lord, 
the  king,  upon  their  oath  present,"  etc.  And  in  this  coun- 
try a  proper  form  would  be:  "State  (or  Commonwealth) 
of  ^  County  of ,  to  wit.    The  jurors  for  the 

Ala.  672 ;  Wolf  v.  State,  19  Ohio  St  248 ;  Rowan  v.  State,  30  Wis. 
129,  11  Am.  Bep.  559. 

«*  State  V.  Mace,  76  Me.  64 ;  Com.  v.  Harrington,  130  Masa.  35 ; 
Hewitt  V.  State,  25  Tex.  722;  McLaughlin  y.  State,  45  Ind.  338; 
State  V.  Learned,  47  Me.  426 ;  State  v.  Startup,  89  N.  J.  Law,  432 ; 
People  V.  CampbeU,  4  Parker,  Cr.  R.  (N.  Y.)  386. 

•8  state  V.  Mace,  76  Me.  64 ;  Bradlaugh  v.  Reg.,  3  Q.  B.  Div.  607 ; 
Murphy  v.  State,  24  Miss.  590,  Id.,  28  Miss.  637;  McLaughlin  r. 
State,  45  Ind.  338 ;  KUrow  v.  Com.,  89  Pa.  480 ;  State  v.  Meyers,  90 
Mo.  107,  12  S.  W.  516;  State  y.  Learned,  47  Me.  428;  People  v. 
Dumar,  106  N.  Y.  502,  13  N.  E.  325 ;  People  v.  Stark,  136  N.  Y.  638, 
82  N.  E.  1046;  State  T.  Daugherty,  30  Tex.  360;  Com.  ▼.  Buzzard, 
6  Grat  (Va.)  694;  State  v.  Comstock,  27  Vt  553;  Blumenberg  v. 
State,  55  Mlas.  528 ;  Williams  y.  State,  35  Ohio  St  175 ;  State  y. 
Fleming,  117  Mo.  877,  22  S.  W.  1024 ;  State  y.  Reynolds,  106  Mo.  146, 
17  S.  W.  322.  As  to  what  are  mere  matters  of  form,  and  what  are 
matters  of  substance,  see  post,  pp.  365,  366,  373. 

seThe  yenue  need  not  be  stated  in  the  commenoem^nt  if  It  ap- 
pears in  the  caption. 
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State  (or  commonwealth,  or  the  people  of  the  state,  accord- 
ing to  the  practice)  of ,  in  and  for  the  body  of  the 

county  of (or  for  the  state  and  county  aforesaid,  or 

the  county  aforesaid),  upon  their  oath  present,"  etc.  By 
statute  or  usage,  the  form  used  varies  in  the  different  states, 
but  the  above  forih  would  be  sufficient  in  most  of  them.*^ 
Subsequent  counts  of  an  indictment  commence:  "And 
the  jurors  aforesaid  upon  their  oath  aforesaid  further  pre- 
sent," etc.'* 

Statement  of  Venue 

The  stateihent  of  the  venue  is  usually  said  to  be  a  sts^te- 
meftt  of  the  county  in  which  the  offense  was  committed  and 
the  trial  is  to  be  had.  In  effect  this  is  generally  true,  but 
it  is  more  accurate  to  say  that  it  is  a  statement  of  the  coun- 
ty from  which  the  grand  jury  have  come,  and  for  which 
they  are  to  inquire.  It  is  also  the  county  in  which  the  of- 
fense was  committed,  because  generally  a  grand  jury  for 
any  other  county  would  have  no'  authority  to  present  the 
indictment,  and  the  county  in  which  the  trial  is  to  be  had, 
for  the  trial  is  generally  had  in  the  county  where  the  of- 
fense was  committed. 

The  county  is  usually  stated  in  the  margin  of  the  indict- 
ment, but  it  need  not  be  if  it  appears  in  the  body  of  the 
commencement  or  in  the  body  of  the  caption;  and  in  the 
latter  case  is  referred  to  in  the  commencement  as  the  "coun- 
ty aforesaid."  *• 

It  has  been  held  that  the  omission  of  the  name  of  the 
state  does  not  render  the  indictment  defective,*®  unless  the 
Constitution  or  a  statute  requires  it  to  be  stated.*^    Even  if 

»7  See  State  v.  Nixon,  18  Vt.  70,  46  Am.  Dec.  135;  Hurley  v.  State, 
6  Obio,  399;   Woodsldes  v.  State,  2  How.  (Miss.)  656. 

>8  A  second  or  third  coant  so  commencing  saffidently  refers  to  the 
statement  in  the  first  oomt  that  the  jurors  are  for  the  county  therein 
named.  The  stateipent  need  not  be  repeated.  State  v.  Vincent,  91 
Mo.  662,  4  S.  W.  430. 

8»2  Hale,  P.  O.  165;  CJonf.  y.  Quin,  5  Gray  (Mass.)  478;  TeflPt  ▼. 
Oom..  8  Leigh  (Va.)  721. 

*o  state  V.  Lane,  26  N.  O.  113 ;  Oreeson  v.  State,  5  How.  (Miss.) 
'  33;  Woodsldes  r.  State,  2  How.  (Miss.)  655;   note  48,  p.  169. 

41  State  v.  Hazledahl,  2  N.  D.  521,  52  N.  W.  315,  16  L.  B.  A.  150. 
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it  should  be  deemed  necessary  to  name  the  state,  the  name 
alone  without  the  words  "State  of"  would  be  stifficient.** 

Showing  as  to.  Presentment 

It  is  essential  that  it  appear  that  the  indictment  is  pre- 
sented by  a  grand  jury.  Since  no  other  jury  can  find  an  in- 
dictment, the  word  "jurors"  in  the  commencement  will  be 
taken  to  mean  "grand  jurors,"  and  will  be  sufficient.  It  is 
not  necessary  to  use  the  latter  term.**  It  need  riot  appear 
in  th^  body  of  the  indictment  that  the  grand  jury  was  au- 
thorized to  inquire  into  the  offense,  and  therefore  they 
need  not  be  described  as  the  "jurors  for  the  county^  of 

i ,'*  or  "for  the  county  aforesaid,"  where  the  county  is 

mentioned  in  the  margin  or  caption.**  Therefore,  though 
it  is  usual  to  state  in  the  commencement  the  county  from 
which  the  jury  have  come,  it  is  not  essential.  But  it  is  es- 
sential that  the  record  shall  show  that  they  come  from 
the  proper  county.*'  In  some  states  it  is  usual  to  state 
that  the  grand  jury  are  "inquiring  for,"  or  are  "sworn  to 
inquire  for,"  the  county,  or  in  and  for  the  body  of  the  coun- 
ty, etc.  This,  however,  is  not  necessary,  for  the  law  pre- 
sumes as  much  from  the  fact  that  the  grand  jury  can  be 
impaneled  and  sworn  for  no  other  purpose.*'  The  num- 
ber of  the  grand  jurors  should,  as  we  have  seen,  appear 
on  the  record,  but  they  need  not  be  specified  in  the  indict- 
ment itself.*'  A  formal  statement  in  the  indictment  that 
it  is  found  by  the  authority  of  the  state  is  not  necessary,  if 

*«  See  State  v.  Anthony,  1  McCord  (S.  C.)  285. 

4«  Com.  V.  £3dwards,  4  Gray  (Mass.)  1. 

44  The  form  of  the  caption  and  conunencement  in  Massachusetts  is 
as  follows:  "Oommonwealth  of  Massachusetts,  SulTolk,  to  wit:  At 
the  superior  court  holden  at  [Boston],  within  and  for  the  county 

of  [Suffolk],  for  the  transaction  of  criminal  business,  on  the 

^y  of  in  the  year  of  our  •  Lord  one  thousand  ,  the 

jurors  for  the  said  commonwealth  on  their  oath  present  that,"  etc. 
St  ^as&  18d9,  c.  409,  {  28. 

4  B  Tipton  V.  State,  Peek  (Tenn.)  808;  Oomwell  v.  State,  Mart  & 
Y.  (Tenn.)  147. 

46  Hurley  v.  State,  6  Ohio,  899;   State  y.  England,  19  Mo.  886w 

4T  Ante,  p.  160;  Young  v.  State,  6  Ohio,  485. 
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It  appears  from  the  record  that  the  prosecution  is  in  the 
name  of  the  state.** 

It  is  essential  that  it  shall  appear  that  the  indictment  is 
presented  by  the  jurors  under  oath,  or  under  oath  and  af- 
firmation .when  some  are  affirmed ;  *•  and  this  must  appear 
in  every  count,  either  by  direct  allegation  or  by  a  proper 
reference  to  a  preceding  count."®  It  is  therefore  stated 
that  the  jurors  "upon  their  oath  (or  oath  and  affirmation) 
present."  The  use  of  the  word  "oaths"  instead  of  "oath" 
does  not  render  the  indictment  defective ;  either  word  will 
do.*^  It  has  been  held  that  an  indictment  purporting  to  be 
presented  ypon  oath  and  affirmation  need  not  state  the  rea- 
sons why  some  of  the  jurors  affirmed  instead  of  being 
sworn,  so  as  to  show  that  affirmation  was  authorized,"*  but 
there  is  some  authority  to  the  effect  that  the  reasons  must 
appear  on  the  record.** 

A  statement  that  the  indictment  was  found  on  oath  when 
in  fact  some  of  the  jurors  affirmed,  is  not  such  a  defect  as 
can  be  taken  advantage  of  on  a  motion  in  arrest  of  judg- 
ment.** 

The  fact  of  presentment  must  be  expressed  by  the  use  of 
the  word  "present,"  or  of  some  other  appropriate  word 
showing  that  the  grand  jury  charge  the  defendant;  **   and 

*8  Oreeson  ▼.  State,  5  How.  (Miss.)  33;  State  v.  Devlne,  6  Wash. 
587,  34  Pac.  154 ;  State  y.  Kerr,  3  N.  D.'523.  58  N.  W,  2^1. 

«»Cro.  Jac.  635;  HnfiCman's  Case,  6  Rand.  (Va.)  685;  Curtis  v. 
People,  Breese  (lU.)  256. 

»o  State  V.  McAjlllster,  26  Me.  374;  State  ▼.  Wagner,  118  Mo.  626^ 
24  S.  W.  219;  post  p.  344.  In  State  y.  McAllister,  supra,  the  first 
count  ot  the  indictment  alleged  that  the  Jurors  "upon  their  oaths 
present,"  eta  The  third  count  merely  alleged  that  "the  jurors 
aforesaid  for  the  state  aforesaid  do  further  present,"  etc.,  and  it  was 
held  that  this  was  not  a  sufficient  reference  to  the  allegation  of  the 
first  count  of  a  finding  upon  oath,  as  it  did  not  say  "as  aforesaid,  <»r 
in  manner  aforesaid." 

SI  Com.  y.  Sholes,  13  Allen  (Mass.)  654;  Jerry  y.  State,  1  Blackl 
(Ind.)  395 ;   State  y.  Dayton,  23  N.  J.  Law,  49,  53  Am.  Dea  270. 

sa  Conf.  y.  Fisher,  7  Gray  (Mass.)  492 ;  Anon.,  9  Oar.  &  P.  78;  ante* 
•Pwl61. 

Bs  State  y.  Harris,  7  N.  J.  Law,  361 ;  ante,  p.  161. 

04  Bram  y.  U.  S.,  168  U.  S.  532,  18  Sup.  Ot  183,  42  L.  Bd.  56a 

SB  Yanyickle  y.  State,  22  Tex.  App.  625,  2  S.  W.  642^ 
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it  must  be  expressed  in  the  present  tense.  If  an  indictment 
were  to  read  "did  present,"  it  would  be  fatally  defective." • 
Mere  clerical  aod  grammatical  errors  in  the  commence- 
ment, as  where  the  indictment  commences,  "The  grand  ju- 
rors within  and  the  body  of  the  county,"  omitting  the  word 
"for,"  will  not  vitiate  the  indictment.'^ 


THE  STATEMENT 

57.  The  statement  is  that  part  of  the  indictment  which 
charges  the  offense.  For  convenience  in  treat- 
ment we  shall  divide  it  into  two  parts: 

(a)  The  description  of  the  defendant,  and 

(b)  The  statement  ^f  the  offense. 


NAME  AND  DESCRIPTION  OF  THE  DEFENDANT 

58.  The  indictment  should  describe  the  accused  by  his 
Christian  name  and  surname,  if  they  are  Jmown. 
At  common  law  a  misnomer  of  the  defendant  is 
fatal  to  the  particular  indictment,  if  the  objection 
is  taken  by  plea  in  abatement  before  pleacUng  to 
the  merits;  but  it  can  only  cause  delay,  for  a  new 
indictment  may  be  presented.'^  Objection  on  this 
ground  cannot  be  made  after  pleading  to  the  mer- 
its. 

The  indictment  must  correctly  state  the  name  of  the  de- 
fendant. By  the  weight  of  authority  his  full  Christian 
name  must  be  set  out,  if  his  name  is  known."*    If  a  man  has 

»•  1  Chit  Or.  Law,  202. 

ft  7  State  T.  Brady,  14  Yt  353.  See  post,  p.  205,  as  to  clerical  er- 
rors. 

sa  Hlnktom  y.  State,  9  Ala.  App.  27,  64  Soutb.  103.  In  sonte  juris- 
dictions, by  statute,  the  indictment  may  be  amended  in  this  respect 
A  new  indictment  is  not  necessary.    Post,  pi.  8G3. 

B«Bex  r.  Shakespeare,  10  East,  83;  Cool  v.  Perkins,  1  Pick. 
(Mass.)  388 ;  Com.  y.  Hall,  3  Pick.  (Masa)  262 ;  Tamer  y.  People^  40 
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initials  for  his  Christian  name,  or  is  in  the  habit  of  using 
initials  therefor,  and  is  known  by  them,  they  may  be  used 
to  describe  him/^  In  some  states  a  middle  name  or  initial 
is  not  recognized  as  a  part  of  the  name,  and  need  not  be 
stated;  nor  by, the  weight  of  authority,  if  it  is  unnecessa- 
rily stated,  need  it  be  proven ;  •^  and  if  erroneously  stated 
it  is  immaterial.''  Some  courts,  while  holding  that  a  mid' 
die  name  or  initial  need  not  be  stated,  hold  that,  if  it  is 
stated,  it  becomes  part  of  the  description,  and  cannot  be 

m.  App.  17;  Enwrlgbt  v.  State,  58  Ind.  567;  Pickens  y.  State,  0 
Ohio,  274;  State  v.  Hand,  6  Ark.  165;  Gerrish  v.  State,  63  Ala. 
476;  State  y.  Webster,  30  Ark.  166.  See  Pancho  y.  State,  25  Tex. 
App.  402,  8  S.  W.  476.  If  the  defendant's  nantfe  is  stated  with  repug- 
nancy, as  where  it  is  differently  stated  in  two  places,  the  indict- 
ment is  fatally  defectiye.  Kinney  y.  State,  21  Tex.  App.  348,  17 
S.  W.  423.  Contra,  under  a  statute  proyiding  that  an  error  in  stating 
the  name  shall  not  yitiate  the  indictment  Combast  y.  Com.,  137  Ky. 
495,  125  S.  W.  1002.  Where,  by  statute,  an  indictment  is  not  to  be 
held  inyalld  for  a  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the  merits, 
the  substitution  of  initials  for  the  Christian  nantfe  of  the  defendant 
does  not  render  the  indictment  bad.  State  y.  Johnson,  03  Ma  317, 
6  S.  W.  77;   post,  p.  370. 

•0  Reg.  y.  Dale.  17  Q.  B.  64;  Tweedy  y.  Janris^  27  Conn.  42;  City 
Council  of  Charleston  y.  King,  4  McCord  (S.  C.)  487;  State  y. 
Black,  31  Tex.  660  (statutory) ;  State  y.  Kean,  10  N.  H.  847,  34  Am. 
I>ea  162;  Yandermark  y.  People,  47  lU.  122;  State  y.  Johnson^  98 
Mo.  73,  317,  5  S.  W.  609,  and  6  S.  W.  77;  State  y.  Johnson,  67  N.  O. 
58 ;  State  y.  McMiUan,  68  N.  C.  440 ;  State  y.  Appleton,  70  Kan.  217, 
78  Pac.  445.  In  some  jurisdictions  the  initials  are  sufElcient  in  all 
cases.    Eayes  y.  State,  113  Ga.  749,  39  S.  E.  31& 

•1  Choen  y.  State,  52  Ind.  347,  21  Am.  Rep.  179;  Franklin  y.  Tal- 
madge,  5  Johns.  (N.  Y.)  84;  Rooseyelt  y.  Gardinier,  2  Cow.  (N.  Y.) 
463;  Edmundson  y.  State,  17  Ala.  179,  52  Am.  Dec.  169;  Thon4>son 
y.  Lee,  21  111.  242;  Erskine  y.  Dayls,  25  111.  251;  Bletch  y.  Johnson, 
40  lU.  116 ;  Wood  y.  Fletcher,  3  N.  H.  61 ;  State  y.  Martin,  10  Mo. 
391;  Dilts  t.  Kinney,  15  N.  J.  Law,  130;  Isaacs  y.  Wiley,  12  Vt 
674 ;  AUen  y.  Taylor,  26  V t  599 ;  State  y.  Feeny,  13  B.  I.  623 ;  HarC 
y.  Lln^sey,  17  N.  H.  235,  43  Am.  Dea  597;  Bratt<m  y.  Seymour,  4 
Watts  (Pa.)  329;  Keene  y.  Meade,  3  Pet  1,  7  L.  Ed.  581;  McKay  y. 
Speak,  8  Tex.  376;  State  y.  Manning,  14  Tex.  402;  State  y.  Wil- 
liams, 20  Iowa,  98;  People  y.  Lockwood,  6  CaL  205. 

•sLangd(Hi  y.  People,  133  111.  382,  24  N.  H  874;  Tlmberlitke  y. 
State,  100  Ga.  66k  27  a  B.  15a 
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rejected  as  surplusage.**  Other  courts  seem  to  regard  the 
middle  name  or  initial  as  a  part  of  the  name  necessary  to  be 
stated.** 

The  words  "junior,"  "senior,"  etc.,  are  no  part  of  a  per- 
son's name,  and  their  omission  can  ordinarily  make  no  dif- 
ference.** It  has  been  said  that  where  a  father  and  son 
have  the  same  name,  and  are  both  indicted)  isome  such  mode 
of  distinguishing  them  should  be  adopted.** 

If  the  true  name  and  the  name  given  in  the  indictment 
are  idem  sonans — ^that  is,  if  the  sound  is  not  affected  by 
the  mistake  in  spelling  it — there  is  no  misnomer;  "^  and  it 
has  been  said  that  if  the  two  names  are  the  same  in  orig- 
inal derivation,  and  are  taken  promiscuously  in  common 
use,  there  is  no  misnomer,  though  they  may  differ  in 
sound.**  If  a  person  is  known  by  mor^  than  one  name,  ei- 
ther may  be  used.**    Whether  he  is  so  known  or  not  is  for 

•8  Price  T.  State,  19  Ohio,  423 ;  State  v.  Hughes,  1  Swan  (Tenn.) 
261- 

««  Jones  y.  MacqnilUn,  5  Term  K,  195;  Com.  y,  Perkins,  1  Pick. 
(Mass.)  388;  Conf.  y.  Hall,  3  Pick.  (Mass.)  262;  Ck>m.  y.  Shearman,  11 
(Xish.  (Mass.)  546. 

«B  Com.  V,  Perkins,  1  Pick.  (Mass.)  388;  De  Kentland  v.  Somers, 
2  Root  (Ck)nn.)  437 ;  Kincaid  y.  Howe,  10  Mass.  205 ;  Cobb  y.  Lucas, 
15  Pick.  (Mass.)  7 ;  State  v.  Grant,  22  Me.  171 ;  Brainard  v.  Stllphin, 
6  Vt  9i  27  Am.  Dea  532;  People  v.  CJoUlns,  7  Johns.  (N.  Y.)  549; 
Padgett  y.  Lawrence.  10  Paige  (N.  Y.)  170,  40  Am.  Dec.  232 ;  Allen 
V.  Taylor,  26  Vt.  599;  Headley  y.  Shaw,  39  HI.  354;  Com.  v.  Par- 
menter,  101  Mass.  211 ;  post,  p.  276.  But  see  State  v.  Vittum,  9  N. 
H.  519 ;  Jackson  ex  dem.  Pell  y.  Prevost,  2  Caines  (N.  Y.)  164. 

«« 1  Chit.  Cr.  Law,  211.  See  State  v.  Vlttumf,  9  N.  H.  519;  Rex  v. 
Bailey,  7  Car.  &  P.  264.  But  by  the  better  opinion,  it  is  not  neces- 
sary. Rex  y.  Peace,  3  Bam.  &  Aid.  579;  Com.  v.  Parmenter,  101 
Mass.  211.    And  see  cases  cited  in  the  preceding  note. 

•7  Rex  y.  Shakesfpeare,  10  East,  84 ; '  Dlcl^inson  y.  Bowes,  16  East, 
110;  Petrie  v.  Woodworth,  3  Gaines  (N.  Y.)  219;  State  v.  Upton,  12 
N.  C.  513.  See  post,  p.  392,  note  75,  where  illustrations  are  col- 
lected. 

•8  2  BoUe,  Abr.  135;  Bac.  Abr.  tit  ''Misnomer";  1  Chit  Cr.  Law, 
203.  "Jack"  for  John,  Walter  y.  State,  105  Ind.  589,  5  N.  E.  735; 
"(5eo."  for  George,  Patterson  y.  People,  12  Hun  (N.  Y.)  137. 

e©  1  C3hit  Cr.  Law,  203;  Com.  y.  Gale,  11  Gray  (Mass.)  320;  State 
V.  Pierre,  39  I«a.  Ann.  915,  3  South.  60.  He  need  not  be  as  well 
known  by  one  as  by  the  other.    State  y.  Pierre,  supra. 
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the  jury.^*  And  if  a  man,  by  his  words  or  conduct,  holds 
out  a  name  as  his,  he  is  answerable  under  that  name/^  In 
case  of  doubt  a  second  name  may  be  given  after  an  alius 
dictus/* 

If  the  name  of  the  defendant  (either  his  Chpstian  name, 
or  both  Christian  name  and  surname)  is  unknown,  and  he 
refuses  to  disclose  it,  an  indictment  against  him  as  a  per- 
son whose  name  is  to  the  jurors  unknown,  but  who  is  per- 
sonally brought  before  them  by  the  jailer,  will  be  suffi- 
cient.^* The  general  practice  is  to  use  an  assumed  name, 
and  drive  the  defendant  to  a  plea  in  abatement,  which,  as 
we  shall  see,  must  give  his  true  name.  If  he  does  not  plead 
in  abatement,  the  conviction,  as  we  shall  see,  is  good ;  while 
if  he  does  so  plead,  a  new  indictment  may  be  presented, 
or  in  some  states  the  indictment  may  be  amended.^* 

A  corporation  is  indicted  by  its  full  corporate  name,  which 
must  be  accurately  stated,  and  the  names  of  the  natural 
persons  composing  it  are  not  mentioned.^'    If  a  corporation 

TO  ix)tt  V.  State,  24  Tex.  App.  723,  14  S.  W.  277;  Com,  v.  Warren, 
167  Mass.  63,  44  N.  B.  1073. 

71  People  V.  Leong  Quong,  60  CaL  107;  City  Council  of  Charleston 
T.  King,  4  McOord  (S.  C.)  487 ;  State  r.  Bell,  65  N.  O.  313 ;  Newton 
y.  Maxwell,  2  Cromp.  &  J.  215. 

T2  State  V.  Graham,  15  Rich.  (S.  O.)  310;  Evans  v.  State,  62  Ala. 
6.  In  Goodlove  v.  State,  82  Ohio  St.  365,  92  N.  B.  491,  SO  1*.  B.  A. 
(N.  S.)  134,  19  Ann.  Ca&  893,  it  was  held  that  when  the  indictment 
charged  defendant  with  having  killed  "Percy  Stuckey,  alias  Frank 
McCormick,"  proof  that  defendant  killed  a  person  tionttnonly  known 
as  Frank  McCormick^  would  not  sustain  a  verdict  of  guilty,  unless 
it  was  also  sho^^n  that  the  Frank  McCormick  killed  and  Percy 
Stuckey  were  one  and  the  same  person. 

T»  1  Chit  Cr.  Law,  203;   Rex  v. ,  Buss.  &  R  489;   State  v. 

Angel,  29  N.  C.  27 ;  Bryant  v.  State,  36  Ala.  270 ;  Kelley  v.  State,  25 
Ark.  392.    Merely  to  state  that  his  name  is  unknown,  without  any 

statement  to  identify  him,  is  hot  suiffldent    Rex  v. ,  Russ.  & 

R.  489..  Such  a  description  is  had,  and  a  mlsnonmr,  if  the  grand 
jury  knew  the  defendant's  real  name.  Jones  v.  State,  63  Ala.  27; 
post,  p.  390. 

74  Po^t,  pp.  176,  364.  In  some  states  the  statute  prescribes  this 
practice.    See  Gelger  v.  State,  5  Iowa,  484. 

75  Reg.  v.  Birmingham  &  G.  Ry.  Co.,  3  Q.  B.  223;  Rex  y.  Patrick, 
1  Leach,  Crown  Cas.  253 ;  Com.  v.  Demuth,  12  Serg.  &  R.  (Pa.)  389. 
And  it  has  been  held  that  there  must  be  an  avermient  that  the  cor- 
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is  commonly  known  by  a  name  other  than  its  full  legal 
name,  it  would  seem  by  analogy  to  the  rule  stated  above 
that  an  indictment  in  which  its  commonly  known  name  is 
used  should  be  sufficient/*  The  general  rule  above  stated 
applies  not  only  to  private  corporations,  but  also  to  cities, 
towns,  and  other  municipal  corporations.  The  city  or 
town  by  its  corporate  name,  and  not  the  inhabitants  there- 
of, is  indicted.''^  The  inhabitants  of  a  county  or  unincor- 
porated town  are  generally  indicted  simply  as  such,  and 
not  by  the  name  of  the  county,  nor  by  their  individual 
names/*  It  is  allowable,  however,  to  indict  them  by  the 
name  of  the  county  or  town/* 

Addition  of  Defendant 

Even  at  common  law,  in  England,  it  was  necessary  to 
state  the  rank  and  degree  of  the  defendant,  in  addition  to 
his  name,  if  he  was  a  knight,  or  of  any  higher  dignity.  And 
at  common  law,  where  a  person  is  indicted  in  respect  of 
his  office,  that  addition  is  necessary.**  The  necessity  for 
additions  was  extended  to  other  cases  by  the  statute  of  1 
Henry  V,  c.  5,  known  as  the  "Statute  of  Additions."  It  re- 
quired that  additions  should  be  made  in  indictments  in  the 
name  of  the  defendants  "of  their  estate,  or  degree,  or  mys- 

poiatlon  Is  in  esse ;  for  instance,  thus :  'The  V ermont  Oentral  Bail- 
road  Ck>mpan7,  a  corporation  existing  under  and  by  force  of  tlie 
laws  of  this  state,  duly  organized  and  doing  business."  State  ▼. 
Vermont  C.  B.  Co.,  28  Yt  583.  But  see  State  v.  Great  Works  MUl- 
ing,  etc.,  Ga,  20  Me.  41,  37  Am.  Dea  38;  Oom.  y.  Presid^it,  eta,  of 
Swift  Bun  Gap  Turnpike  Ck).,  2  Ya.  Ca&  362;  Qlark,  Cr.  Law,  78. 
See  post,  p,  277,  note. 

7«lt  has  been  so  lield  in  eases  where  tbe  corporation  was  not 
itself  indicted,  but  was  necessarily  mentioned  in  the  indlctnitent,  and 
as  we  shall  see  the  rule  in  regard  to  stating  the  names  of  third  per- 
sons is  quite  as  rigid  as  that  in  regard  to  stating  the  name  of  the 
defendant  See  Putnam  y.  U.  S.,  162  U.  S.  687,  16  Sup.  Ct  923,  40 
L.  Ed.  1118 ;  Bogers  y.  State,  90  Ga.  463, 16  S.  E.  205. 

TT  ctty  of  Lowell  y.  Morse,  1  Mete.  (Mass.)  473;  Ck)m.  y.  Inhabit- 
ants of  Dedham,  16  Mass.  141. 

7s  2  BoUe,  Abr.  79. 

r«  See  Com.  y.  Inhabitants  of  Dedham^  supra;  City  of  Lowell  y. 
Morse,  supra. 

•0  1  Chit  Gr.  Law,  204;  2  Inst  666. 
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tery,  and  of  the  towns,  or  hamlets,  or  places  and  counties, 
of  which  they  were,  or  be,  or  in  which  he  or  they  were  con- 
versant." By  the  terms  "estate"  and  "degree"  were  meant 
the  title,  rank,  condition,  etc.,  of  the  defendant;  as  knight, 
laborer,  widow,  spinster,  etc.  By  "mystery"  was  meant  his 
calling,  trade,  or  profession;  as  merchant,  tailor,  broker, 
hostler,  baker,  etc.**  This  statute  is  old  enough  to  be  a 
part  of  our  common  law,  but  in  most  jurisdictions  it  has  ei- 
ther been  abrogated  by  statute  or  is  not  recognized.'*  In 
some  states,  however,  it  or  a  similar  statute  has  been  or 
still  is  in  force.'*  A  woman  is  described  as  the  wife  of 
some  person  properly  described,  or  as  a  widow,  or  spinster, 
where  an  addition  -is  necessary;  but  in  many  states  no 
such  addition  is  required.*^  In  some  jurisdictions  it  is  still 
necessary,  and  in  others  it  is  at  least  customary,  to  add  the 
residence  of  the  defendant  as  required  by  the  statute  of 
additions ;  but  it  is  usual  to  give  as  his  residence  the  place 
where  the  offense  was  committed,  even  though  he  may  in 
fact  live  elsewhere,  because  he  is  considered  as  having:*  been 
conversant  in  that  place.*' 

Repeating  Name  and  Description  of  Defendant 

Where  the  defendant  has  been  once  fully  named  and  de- 
scribed, be  may  afterwards  be  referred  to  as  the  said ^ 

(giving  his  Christian  name  only).**.  It  has  been  held  that 
this  applies  to  indictments  containing  several  counts ;  that, 
if  the  defendant  is^fuUy  described  in  the  first  count,  he  may 
be  described  as  the  said (giving  his  Christiafi  name) 

•1 1  Chit  Cr.  Law,  204-208;  2  Hawk.  P.  O.  c.  33,  §  Hi- 
ss The  Statute  of  AdditioDs  was  repealed  In  ESngland  hy  the  statote 
of  14  &  15  Vict  c.  100,  §  24.  Where  the  addition  of  the  defendant's 
degree,  etc,  is  necessary,  the  ontfission  is  cored  by  his  pleading  to 
the  indictment,  Bex  v.  Hannum,  1  Leach,  CX  O.  420;  and  a  fortiori, 
by  yerdict,  Com.  ▼.  Jackson,  1  Grant,  Gas.  (Pa.)  262. 

as  State  v.  Bishop,  15  Me.  122;  State  y.  Hnghes,  2  Har.  &  McH. 
(Md.)  479;  Hanght  y.  Conu,  2  Va.  Gas.  8;  Gom.  y.  Glazk,  2  Ya,  Gaa. 
401. 

•4  State  T.  Ouest,  100  N.  G.  410,  6  S.  B.  253.  \ 
•B  1  Ghit  Or.  Law,  210 ;  Gom.  y.  Taylor,  113  Masa  L 
«•  State  y.  Pike,  65  Me.  111. 
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in  the  subsequent  counts.*^  Where  there  is  only  one  count 
in  the  indictment,  a  previous  description  of  a  person  so  re- 
ferred to  need  not  be  repeated;  *•  but  it  has  been  held  that 
sifch  a  reference  in  a  second  count  cannot  import  a  descrip- 
tion contained  in  the  first  count;  that,  where  there  are  sev- 
eral counts,  the  description  must  be  repeated.®* 

Effect  of  Misnomer 

Misnomer  of  the  defendant  does  not  render  the  indict- 
ment fatally  defective,  so  that  a  conviction  cannot  be  had 
thereon.  Objection  can  be  taken  only  by  a  plea  in  abate- 
ment before  pleading  to  the  merits.  The  effect  is  merely 
to  delay  the  trial,  for  the  plea  must  give  the  true  name  of 
the  defendant,  and  a  new  indictment  may  be  presented.*® 
Or  the  state  may  join  issue  on  the  plea,  or  reply  that  the 
defendant  was  as  well  known  by  one  name  as  the  other.*^ 
If  the  defendant,  instead  of  pleading  in  abatement,  pleads 
to  the  merits,  he  cannot  afterwards  object  on  the  ground  of 
misnomer.** 

Urtder  the  statute  of  additions  above  mentioned,  the  sanfe 
rule  applies  where  an  addition  is  omitted  or  misstated.  The 
defect  can  only  be  taken  advantage  of  by  plea  in  abate- 
ment.** 

•7  Com.  y.  Hagarman,  10  Allen  (Mas&)  401;  Gonf.  y.  Clapp,  16 
Gray  (Mass.)  237.    See  State  y.  Pike,  65  Me.  111. 

•«  Ck)xn.  v.  SuUlvan,  6  Gray  (Mass.)  477. 

«»  Reg.  v.  Martin,  9  C5ar.  &  P.  215;  Reg.  v.  Waters,  8  Oca,  Or.  Gas. 
800.        .  '      ' 

»o  State  v.  Hughes,  1  Swan  (Tenn.)  261.  The  accnsed  will  be  con- 
cluded by  the  name  giyen  by  htm.  1  Chit  Or.  Law,  208.  In  some 
states,  by  statute,  the  same  indictment  msay  be  amended  in  this 
respect. 

•1  Ckmi.  y.  Gale,  11  Gray  (Mass.)  320 ;  ante,  p.  173. 

•2  GoQL  y.  Inhabitants  of  Dedham,  16  Mass.  141;  Tarns  y.  Ck>m., 
6  Meta  (Mass.)  224;  Tnmer  y.  People,  40  111.  App.  17;  post,  p.  433. 

»s  1  Chit  Gr.  Law,  204 ;  State  y.  Bishop^  15  Ma  122 ;  State  y.  Mc- 
Gregor, 41  N.  H.  407;  Com.  y.  Cherry,  2  Va.  Gas.  20;  Com.  y.  Lewls^ 
1  Mete  (Mass.)  161 ;  ^  CooA  y.  Butler,  1  AHen  (Mass.)  4. 
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59.  The  indictment  must  state  the  offense,  and  must  state 
it  with  sufficient  certainty — . 

[a)  To  enable  the  coiu*t  to  say  that,  if  the  facts  stated 
are  true,  an  offense  has  been  committed  by  the 
defendant. 

[b)  To  enable  the  court  to  know  what  punishment  to 
impose  in  case  of  conviction. 

[c)  To  enable  the  court  to  confine  the  proof  to  the  of- 
fense charged,  so  that  the  defendant  may  not  be 
accused  of  one  offense  and  convicted  of  another. 

[d)  To  give  the  defendant  reasonable  notice  of  the  par- 
ticular charge  he  will  be  called  upon  to  answer, 
and  enable  him  to  properly  prepare  his  defense. 

[e)  To  make  it  appear  on  tiie  record  of  what  particular 
offense  the  defendant  was  charged,  for  the  purpose 
of  review  in  case  of  conviction. 

[f)  To  so  identify  the  offense  that  an  acquittal  or  con- 
viction may  be  pleaded  in  bar  of  a  subsequent  pros- 
ecution for  the  same  offense. 

[t  has  always  been  an  established  rule  of  the  common 
law  that  the  indictment  must  be  certain — that  is,  that  it 
must  set  forth  the  special  manner  of  the  whole  fact,  so  that 
it  can  be  clearly  seen  what  particular  crime,  and  not  merely 
what  nature  of  crime,  is  intended  to  be  charged.  This  rule 
is  recognized  and  declared  by  the  Constitution  of  the  United 
States,  in  the  provision  that  "the  accused  shall  enjoy  the 
right  *  *  *  to  be  informed  of  the  nature  and  cause  of 
the  accusation."  This  applies  only  to  prosecutions  in  the 
federal  courts,  but  there  are  similar  provisions  in  most  of 
the  state  Constitutions.  "The  salutary  rule  of  the  common 
law,"  said  the  Massachusetts  court,  "that  no  one  shall  be 
held  to  answer  to  an  indictment  or  information  unless  the 
crime  with  which  it  is  intended  to  charge  him  is  expressed 
with  reasonable  precision,  directness,  and  fullness,  that  he 
may  be  fully  prepared  to  meet,  and,  if  he  can,  to  answer 

Ci^BK  GB.PBOC.  (2d  Ed.) — 12  * 
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and  repel  it,  is  recognized  and  enforced,  and  extended  to 
every  mode  in  which  a  citizen  can  be  called  to  answer  to 
any  charge  of  crime  in  this  commonwealth  by  the  highest 
authority  known  to  the  laws;  namely,  an  express  provi- 
sion in  the  bill  of  rights  (article  12).  It  declares  that  no 
subject  shall  be  held  to  answer  for  any  crime  or  offense 
until  the  same  is  fully  and  plainly  and  substantially  and 
formally  described  to  him."  •* 

It  is  generally  stated  in  the  books  that  there  are  three' 
degrees  of  certainty  in  pleading:  (1)  Certainty  to  a  com- 
mon intent;  (2)  certainty  to  a  certain  intent  in  general; 
and  (3)  certainty  to  a  certain  intent  in  every  particular. 
A  pleading  is  certain  to  a  common  intent  when  it  is  clear 
enough  according  to  reasonable  intendment  or  construc- 
tion, though  not  worded  with  absolute  precision.  Certainty 
to  a  certain  intent  in  general  means  what  upon  a  fair  and 
reasonable  construction  may  be  called  certain  without  re- 
curring to  possible  facts  which  do  not  appear  except  by 
inference  or  argument.  Certainty  to  a  certaiiv  intent  in  ev- 
ery particular  requires  "the  utmost  fullness  and  particu- 
larity of  statement,  as  well  as  the  highest  attainable  accu- 
racy and  precision,  leaving  nothing  to  be  supplied  by  ar- 
gument, inference  or  presumption,  and  no  supposable  an- 
swer wanting.  The  pleader  must  not  only  state  the  facts 
of  his  own  case  in  the  most  precise  way,  but  must  add  to 
them  such  facts 'as  will  anticipate  the  case  of  his  adver- 
sary.*' ••  The  first  is  the  lowest  degree  of  pleading  allowed, 
and  is  allowed  only  in  pleas  in  bar,  and  in  certain  parts  of 
the  indictment  other  than  the  charge,  which  we  shall  pres- 
ently explain.  The  second  degree  is  required  in  that  part 
of  the  indictment  which  charges  the  offense.  The  third 
degree  is  required  in  pleas  in  abatement  and  other  dilatory 
pleas. 

There  are  several  reasons  why  certainty  in  indictments 
is  required,  and  there  is  no  better  way  to  determine  the 
degree  of  certainty  that  is  necessary  than  by  referring  to 

•^CcuxL  T.  Phillips,  16  Pi<^  (Mass.)  211;   GonL  t.  Blood,  4  Gray 
(Mass.)  81 ;  ante,  p.  122 ;  post,  p^.  363. 
•B  Shlpm.  Oom.  Law  PI.  249. 
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them.  If  an  uncertain  charge  were  allowed,  the  defendant 
would  not  know  what  evidence  he  might  be  called  upon 
to  meet,  and  could  not  properly  prepare  his  defense ;  there 
would  be  no  way  to  determine  whether  the  facts  given  in 
evidence  are  the  same  as  those  charged,  so  that  a  man 
might  be  put  upon  his  trial  for  one  offense  and  convicted 
on  proof  of  another;  the  court  could  not  know  what  pun- 
ishment to  impose  in  case  of  conviction;  and,  finally,  the 
pendency  of  the  indictment,  or  an  acquittal  or  conviction 
under  it,  90uld  not  be  ^pleaded  in  bar  of^  another  prosecu- 
tion, for  it  could  not  be  determined  that  the  charges  were 
the  same,  and  so  a  man  might  be  twice  punished  for  the 
same  offense.  •• 

There  are  many  decisions  on  the  application  of  the  rule 
that  the  indictment  must  be  certain,  and  the  degree  of  cer- 
tainty, and  in  many  of  them  very  formal  objections  have 
been  allowed  to  prevail.  This  has  often  been  regretted  by 
the  judges.  As  early  as  Lord  Hale's  time,  he  observed  that 
the  strictness  required  in  indictments  was  grown  to  be  a 
blemish*  and  inconvenience  in  the  law,  and  the  administrar- 
tion  thereof;  that  more  offenders  escaped  because  of  the 
overeasy  ear  given  to  exceptions  to  indictments  than  by  the 
manifestation  of  their  innocence;  and  that  the  grossest 
crimes  had  gone  unpunished  by  reason  of  these  unseemly 
niceties.*^  And  Lord  Mansfield,  while  admitting  that  ten- 
derness ought  always  to  prevail  in  criminal  cases,  so  far  at 
least  as  to  take  care  that  a  man  may  not  suffer  otherwise 
than  by  due  course  of  law,  said  that  tenderness  did  not  re- 
quire such  a  construction  of  words  perhaps  not  absolutely 
and  perfectly  clear  and  express  as  would  tend  to  render  the 
law  nugatory  and  ineffectual,  and  destroy  or  evade  the 

••  U.  S.  T.  Gmlkshank,  92  U.  S.  542,  23  K  Ed.  588;  Com.  y.  FhU- 
lipB,  16  Pick.  (Mass.)  2U ;  Rex  y.  Home,  2  Ck>wp.  682 ;  Oom.  y.  Dean, 
109  Mass.  852;  People  y.  Taylor,  a  Denio  (N.  Y.)  91;  Reg.  y.  Rowed, 
8  Q.  B.  180;  White  y.  Beg.,  13  Oox,  Or.  Caa  318;  Com.  y.  Maxwell, 
2  Pick.  (Mass.)  143;  Com.  y.  Child,  13  Pidc.  (Mass.)  202;  U.  S.  t. 
Reese,  92  U.  S.  225,  23  L.  Ed.  563. 

•T  2  Hale,  P.  0. 193.  And  see  obeeryatioiis  of  Lord  Kenyon  (Rex  y. 
Suddis,  1  East,  314)  and  Lord  EUenborough  (Rex  y.  Stevens,  5  East, 
260;  Rex  y.  Penott,  2  Maule  &  S.  386). 
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very  end  of  it;  nor  did  it  require  the  courts  to  give  in  to 
such  nice  and  strained  critical  objections  as  are  contrary 
to  its  true  meaning  and  spirit.**  In  civil  cases,  it  is  said  by 
Chitty,  it  was  considered  the  best  policy  to  require  tech- 
nical accuracy  in  pleading;  but  in  criminal  cases,  where 
the  public  security  is  so  deeply  interested  in  the  prompt  ex- 
ecution of  justice,  it  has  been  held  that  technical  objections 
should  be  overlooked. 

Yet  notwithstanding  the  remarks  of  these  distinguished 
judges  the  most  technical  and  frivolous  objections  have 
been  allowed  to  prevail,  and  in  a  lesser  degree  continue  to 
prevail  in  many  jurisdictions,  bringing  the  administration  of 
the  criminal  law  into  disrepute  in  a  practical  age,  when  so- 
ciety demands  efficiency  and  is  intolerable  of  such  scho- 
lasticism as  "certainty  to  a  certain  intent  in  general"  and 
"certainty  to  a  certain  intent  in  every  particular."  The 
most  enlightened  judges  and  legislators  are  irealizing  that  a 
rigid  adherence  to  the  ancient  technical  rules  governing 
indictments  is  subversive  of  justice,  and  are  collaborating 
to  bring  about  a  more  rational  system.** 

»8  1  Chit  Or.  Law,  170. 

•0  A  statute  in  Minnesota  provides  that  an  IndlctiEtent  Is  snffl- 
dently  certain  if  the  act  charged  as  an  offense  is  stated  with  sudi 
degree  of  certainty  as  to  enable  the  court  to  pronounce  judgment 
upon  a  conviction  according  to  the  right  of  the  case,  and  formal 
defects,  which  do  not  tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant  upon  the  merits,  must  'be  disregarded.  Rev.  Laws 
1905,  §1  5305,  5306.  See,  for  a  liberal  application  of  the  statute. 
State  V.  Preuss,  112  Minn.  108,  127  N.  W.  438.  The  Massachusetts 
Statute  (Rev.  Laws  1902,  a  218,  J  34)  provides:  "An  indictment 
shall  not  be  quashed  or  be  considered  defective  or  insufficient  if 
it  is  sufficient  to  enable  the  defendant  to  understand  the  charge 
and  to  prepare  his  defense;  nor  shall  it  be  considered  defective  or 
insufficient  for  lack  of  any  description  or  information  which 
might  be  obtained  by  requiring  a  bill  of  particulars  as  provided 
in  section  39."  This  is  a  most  enlightened  statute  and  has  enabled 
the  Massachusetts  court  to  go  far  in  abolishing  the  technicalities 
of  the  comrmon  law  as  to  indictments  that  have  served  for  so  long 
in  obstructing  a  just  administration  of  the  criminal  law.  Section 
4706,  St.'  1898,  of  Wisconsin,  provides  that  no  indictment  or  infor- 
mation in  a  criminal  case  shaU  be  abated,  quashed,  or  reversed 
for  any  error  or  mistake  where  the  person  and  the  case  may  be  right- 

I 
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60.  The  indictment  must  show  on  its  face  that  if  the  facts 
alleged  are  true,  and  assuming  that  there  is  no  de- 
fense, an  offense  has  been  committed.  It  must 
therefore  state  explicitly  and  directly  every  fact 
and  circumstance  necessary  to  constitute  the  of- 
fense, whether  such  fact  or  circumstance  is  an  ex- 

V  temal  event,  or  an  intention  or  other  state  of  mind, 

or  a  circiunstance  of  aggravation  affecting  the  legal 
character  of  the  offense. 

Unless  the  indictment  complies  with  this  rule,  it  does  not 
state  the  offense.  The  charge  must  always  be  sufficient  to 
support  itself.  It  must  directly  and  distinctly  aver  every 
fact  or  circumstance  that  is  essential,  and  it  cannot  be 
helped  out  by  the  evidence  at  the  trial  or  be  aided  by  ar- 
gument and  inference.^  With  rare  exceptions,  offenses  con- 
sist of  more  than  one  ingredient, '  and  in  some  cases  of 
many;  and  the  rule  is  universal  that  every  ingredient  of 
which  the  offense  is  composed  must  be  accurately  and  clear- 
ly alleged  in  the  indictment,  or  the  indictment  will  be  bad, 
and  may  be  quashed  on  motion,  or  the  judgment  may  be 
arrested  or  be  reversed  on  error.  What  facts  and  circum- 
stances are  necessary  to  be  stated'  must  be  determined  by 


ly  understood  by  the  court,  and  the  court  may  on  nA>tlon  order  an 
amendment  curing  such  defect  See  State  v.  Brown,  143  Wla  405, 
127  N.  W.  956.  A  recent  decision  of  the  Supreme  Court  of  the  Unit- 
ed States  seems  to  hold  that  an  indictment  is  not  void,  though  it 
fail  to  charge  an  offense— citing  U.  S.  v.  Ball,  163  U.  S.  662,  16  Sup. 
Ct  1192,  41  Ia  Ed.  300— but  that  even  substantial  defects  must  be 
objected  to  In  the  trial  court.  Serra  v.  Mortiga,  204  U.  S.  470,  27 
Sup.  Ct  343,  51  Ia  Ed.  571. 

1  2  Hawk.  P.  C.  c.  25,  §  57 ;  Vaux'g  Case,  4  Coke,  44b ;  State  v. 
Brown,  7  N.  C.  224;  Com.  v.  Proprietors  of  Newburyport  Bridge,  9 
Pick.  (Mass.)  142;  Reg.  v.  Aspinoll,  2  Q.  B.  Div.  56;  Bradlaugh  v. 
Reg.,  Z  Q.  B.  Div.  626 ;  U.  S.  v.  Cruikshank,  92  U.  S.  542,  23  U  Ed. 
588 ;  Ex  parte  Hopkins,  61  Law  J.  Q.  B.  240,  66  Law  T.  (N.  S.)  53, 
and  17  Cox,  Cr.  Cas.  444 ;  Reg.  v.  Dixon,  2  Ld.  Rayn*.  971 ;  Rex  v. 
Perrott  2  Maule  &  S.  379 ;  Lambert  v.  People,  9  Cow.  (N.  Y.)  578 ;  ' 
Com.  V.  Dudley,  6  Leigh  (Va.)  613 ;  Com.  v.  Whitney,  5  Gray  (Mass.) 
85 ;  Com.  v.  Lannan,  1  Allen  (Mass.)  590 ;  State  v.  Perry,  2  Bailey  (S. 
O.)  17 ;   Com.  v.  O'Donnell,  1  Allen  (Mass.)  593. 
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reference  to  the  definitions  and  the  essentials  of  the  specific 
crimes.,  Having  ascertained  them,  every  essential  fact 
must  not  only  have  arisen,  but  it  must  be  stated  in  the  in- 
dictment.* To  constitute  the  statutory  offense  of  obtain- 
ing property  by  false  pretenses,*  there  must  have  been  a 
representation  by  the  defendant  of  a  past  or  existing  fact  or 
circumstance ;  it  must  have  been  in  fact  a  false  representa- 
tion ;  it  must  have  been  known  by  him  to  be  false ;  it  must ' 
have  been  made  with  intent  to  defraud ;  it  must  have  been 
believed  by  the  other  party ;  and  he  must  have  parted  with 
his  property  to  the  defendant  because  of  it.  If  an  indict- 
ment for  this  offense  fails  to  state  any  one  or  more  of  these 
facts  or  circumstances,  it  fails  to  charge  the  offense,  and 
would  not  support  a  conviction,  even  though  every  essen- 
tial fact  were  shown  by  the  evidence  to  have  existed.* 

Where  the  circumstances  are  constitntnt  parts  of  the 
offense,  they  must  be  set  out.  In  other  words,  where  the 
act  is  not  in  itself  necessarily  unlawful,  but  becomes  so  by 
its  peculiar  circumstances  and  relations,  all  the  matters  nec- 
essary to  show  its  illegality  must  be  stated.**  To  erect  a 
building  may  be  a  nuisance,  but  it  is  not  necessarily  so,  and 
therefore  an  indictment  for  a  nuisance  in  erecting  a  build- 
ing must  show  the  circumstances  which  make  it  a  nui- 
sance.* 

2  People  y.  Gleason,  75  Hun,  572,  27  N.  Y.  Supp.  670 ;    State  v. . 
Fancher,  71  Mo.  460;   Garcia  v.  State,  19  Tex.  App.  389;    State  y. 
Hall,  72  Iowa,  525,  34  N.  W.  315 ;   State  y.  Clevelanci,  C,  G.  &  St  L. 
By.  Co.,  137  Ind.  75,  36  N.  E.  713. 

»  Clark,  Cr.  Law  (3d  Ed.)  362, 

«  Rex  y.  Perrott,  2  Maule  &  S.  379;  Hightower  y.  State,  2?  Tex. 
App.  451,  5  S.  W.  343.  But  In  Goodloye  y.  State,  82  Ohio  St  365,  92 
N.  E.  491,  30  li.  B.  A.  (N.  S.)  134,  19  Ann.  Caa  893,  It  was  held  that, 
though  the  statute  defining  murder  uses  the  words  "human  b^ng," 
it  is  not  necessary  to  state  in  the  indictmient  that  the  deceased  was 
a  human  being,  if  his  name  is  giyen.  See,  also.  Palmer  y.  Peofde^ 
138  IlL  356,  28  N.  E.  130,  32  Am.  St  Bep.  14a 

»  2  Hawk.  P.  O.  c.  25,  8  57 ;  Lowe  y.  State,  59  Tex.  Or.  B.  557,  129 
S.  W.  842.  Under  a  statute  punishing  the  bribing  of  an  officer,  an 
indictment  for  bribing  X.,  **an  assistant  city  attorney,"  is  inyalid,  if 
there  be  no  sach  officer  known  to  the  law. 

•  Id. ;   Higges  y.  HenWood,  2  Bolie,  345. 
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So  it  has  been  held  that  an  indictment  for  not  serving 
in  an  ofBce  to  which  defendant  had  been  elected,  must  set 
out  the  mode  of  his  election;  because,  if  he  was  not  le- 
gally elected,  it  would  not  be  a  crime  for  him  to  refuse  to 
serve.^  ^ 

For  the  reasons  aoove  stated,  where  notice,  knowledge, 
or  request  is  necessary  to  raise  the  duty,  the  breach  of 
which  constitutes  the  crime  charged,  it  should  be  averred.* 
And  where  a  particular  evil  intent  accompanying  an  act  is 
necessary  to  malce  that  act  a  crime,  it  must  be  alleged.* 
And  where  aggravating  circumstances  enter  into  the  of- 
fense, and  increase  the  punishment,  they  must  be  alleged, 
in  order  that  the  increased  penalty  may  be  inflicted.^* 

It  was  formerly  held  at  common  law  that  in  indictments 
for  homicide,  where  the  death  is  alleged  to  have  been  caused 
by  an  incised  wound  or  cut,  the  wound  must  be  described, 
so  that  the  court  may  see  that  it  was  an  adequate  cause  of 
death.  But  this  is  not  now  considered  necessary ;  it  is  suf- 
ficient to  state  that  it  was  mortal.^*  It  has  never  been 
deemed  necessary  to  describe  a  bruise  which  does  not  make 
a  technical  wound.^* 

As  we  shall  presently  see,  technical  phrases  and  expres- 
sions are  required  to  be  used  in  .describing  certain  offenses, 
to  express  the  precise  idea  which  the  law  entertains  of  the 
offense.  Thus,  in  every  indictment  for  a  felony  the  word 
"feloniously"  must  be  used,  and  in  every  indictment  for 
burglary   the  words   "burglariously  and   feloniously"   are 

\ 
7  Bex  ▼.  Harpur,  5  Mod.  06.  •  Poet,  p.  225. 

•  Post,  p.  218. 

10  Post,  p.  237. 

11  3  OhltCr.  Law,  734;  1  East,  P.  0.  342;  2  Hale,  P.  0. 185,  186; 
Com.  V.  Chapman,  11  Gush.  (Mass.)  428 ;  State  y.  Owen,  5  N.  O.  452, 
4  Am.  Dec.  571;  State  v.  Moses,  13  N.  C.  452;  State  y.  Orank,  2 
Bailey  (S.  C.)  66,  23  Am.  Dec.  117;  State  y.  Sanders,  76  Mo.  35; 
State  y.  Green,  111  Mo.  585,  20  S.  W.  304;  West'y.  State,  48  ^nd. 
483;  Com.  y.  Woodward,  102  Mass.  155;  Stone  y.  People,  2  Scam, 
an.)  326. 

IS  Bex  y.  Mosley,  1  Moody,  Crown  Caa.  98 ;  Turner's  Case,  1  Lewin, 
Crown  Cas.  177 ;  Bex  y.  Tomllnson,  6  Car.  &  P.  370. 
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necessary.**  Except  in  these  cases  where  precise  technical 
expressions  are  necessary,  there  is  no  rule  that  any  other 
words  shall  be  employed. than  such  as  are  in  ordinary  use, 
or  that  a  different  sense  is  to  be  put  upon  them  than  that 
which  they  bear  in  ordinary  acceptation.^* 

It  is  often  said  without  qualification  that  if  every  allega- 
tion in  an  indictment  can  be  taken  as  true,  and  yet  the  de- 
fendant be  guilty  of  no  offense,  then  the  indictment  is  in- 
sufficient ;  ^*  but  such  a  rule,  though  generally  applicable, 
is  not  universal.  In  many  cases  it  would  mislead,  and  to 
many  it  is  quite  inapplicable.^*  As  we  shall  see,  for  in- 
stance, it  is  never  necessary  to  negative  matters  of  de- 
fense.*^ Everything^alleged  in  an  indictment  may  be  true, 
and  yet  there  may  be  some  fact  which  need  not  be  nega- 
tived, but  must  be  set  up  by  the  defendant,  showing  that  no 
crime  has  been  committed.  The  test  "would  prove  to  be 
equally  fallacious  in  the  case  of  a  common  assault.  In 
such  a  case  the  party  may  have  done  all  imputed  to  him  by 
the  indictment,  and  yet  be  innocent.  He  may  have  only 
corrected  his  child,  or  his  servant;  he  may  have  commit- 
ted the  assault  charged  against  him  in  necessary  defense 
of  his  life  or  of  his  possession.  Thus,  this  test  is  quite  too 
wide."  " 

61.  The  acts  which  are  relied  upon  as  constituting  the  of- 
fense must  be  stated.  The  statement  of  a  conclu- 
sion of  law,  without  showing  the  facts,  is  bad. 

Under  this  rule,  for  instance,  to  charge  generally  the  vio- 
lation of  public  decency,  without  setting  forth  the  particu- 
lar acts  and  the  circumstances  rendering  them  indecent;  or 

KPost,  p.  228. 

14  Com.  T.  Inhabitants  of  Dedham,  16  Mass.  141;  Ck>m.  y.  Wentz,  1 
Ashm.  (Pa.)  269. 

IB  Reg.  y.  Rowlands,  2  Denlson,  Crown  Caa  877;  Reg.  y.  Harris,  1 
Denison,  Crown  Cas.  466;  Com.  y.  Harris,  13  Allen  (Masa)  539. 

i«  Jones  y.  Reg.,  Jebb  &  B.  16L 

IT  Poet,  p.  195. 

18  Jones  r.  Reg.,  snpra.  And  see  Conf.  y.  Hersey,  2  Allen  (Mass.) 
181. 
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the  disturbance  of  a  school  or  other  assemblage,  without 
showing  the  acts  done ;  ^*  or  to  charge  an  unlawful  escape 
from  prison,  without  showing  the  cause  of  imprisonment ;  *• 
or  to  charge  perjury,  without  setting  forth  the  oath  as  an 
oath  taken  in  a  judicial  proceeding,  and  before  a  proper 
person,  so  that  it  may  appear  that  it  was  an  oath  which 
the  court  had  jurisdiction  to  administer;**  or  to  charge 
a  forgery,  the  sending  of  a  threatening  letter,  or  the  publi- 
cation of  a  libel,  without  setting  forth  a  copy  of  the  instru- 
ment or  writing, — ^would  be  to  state  a  conclusion  of  law.*' 
So  where  an  indictment  charges  a  conspiracy,  without  set- 
ting forth  the  object  specifically,  and  showing  that  it  is 
<:riminal,  or  the  means  to  be  used,  and  showing  that  they  are 
criminal,  it  is  bad.** 

In  a  leading  English'  case  the  defet^dant  was  charged 
with  unlawfully  soliciting  one  Hooper,  a  customhouse  of- 
ficer, to  neglect  his  duty  to  seize  goods.  The  information 
alleged  that, Hooper  was  a  person  employed  in  the  cus- 
toms service,  and  that  it  was  his  duty  as  such  person,  so 
employed,  to  arrest  and  detain  goods,  etc.,  and  was  held 
bad  because  it  did  not  show  the  facts  making  it  Hooper's 
duty  to  seize  the  goods.  "The  allegation,"  it  was  said  by 
Lord  Tenterden,  "that  Hooper  was  a  person  employed  in 
the  service  of  the  customs,  is  an  allegation  of  fact.  The  al- 
legation that  it  was  his  duty  to  seize  goods  which  upon 
importation  were  forfeited  is  an  allegation  of  matter  of  law. 
That  being  so,  the  fact  from  which  that  duty  arose  ought 

i»  State  V.  Butcher,  79  Iowa,  110,  44  N.  W.  239;  State  v.  Brunson, 
2  BaUey  (S.  O.)  149;  Com.  v.  Maxwell,  2  Pick,  (Mass.)  139;  State  v. 
Sciibner,  2  Gill  &  J.  (Md.)  246 ;  Bandolpli  v.  Com.,  6  Serg.  &  R.  (Pa.) 
398;  Com.  v.  Gillespie,  7  Serg.  &  B.  (Pa.^  469, 10  Am.  Dec.  475;  State 
V.  Dent,  3  GUI  &  J.  (Md.)  8.  Contra,  State  v.  Craddock,  44  Kan.  480, 
24  Paa  9i9;  Jones  v.  State,  28  Neb.  495,  44  N.  W.  658,  7  L.  R.  A. 
325. 

20  Rex  V.  Freeman,  2  Strange,  1226;  2  Hawk.  P.  0.  c.  25,  J  57. 

«i  Bex  V.  Home,  Cowp.  683;  Stedman's  Case,  Cro.  EUz.  137;  State 
V.  Street,  1  N.  C.  156,  3  Am.  Dec  682 ;  State  v.  Ammons,  7  N.  0.  123 ; 
State  y.  Mace,  76  Me.  64. 

22  Post,  pp.  189,  239.    .  28  Post,  p.  189. 
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to  have  been  stated  in  the  count.  If,  indeed,  it  could  be 
said  to  be  the  duty  of  every  person  employed  in  the  service 
of  the  customs  to  seize  such  goods,  then  the  allegation 
would  have  been  sufficient.  But  it  is  clearly  not  the  duty 
of  every  such  person;  as,  for  instance,  it  is  not  the  duty 
of  a  porter  employed  in  the  service  of  the  customs  to  seize 
such  goods."  ** 

There  is  an  exception  to  this  rule  in  certain  cases  in 
which  an  act  is  allowed  to  be  stated  according  to  its  legal 
effect,  instead  of  according  to  the  fact.  Under  the  common- 
law  principle,  "qui  facit  per  alium  facit  per  se,"  a  person 
whose  servant  unlawfully  sells  intoxicating  liquor  in  the 

a«  Bex  y.  £:7erett,  8  Bam.  &  0. 114.  The  case  Just  cited  is  an  illus- 
tration of  the  extent  to  whicb.  common  sense  was  sacrificed — and  it 
is  still  sometimes  now  sacrificed — to  formalism  in  criminal  pleading. 
It  would  be  tolerable  as  a  system  if  it  had  been  even  consistent  *with 
itself.  But  it  was  not  The  principle  on  which  this  case  was  decided 
was  that  the  allegation  that  it  was  Hooper's  duty  to  seize  goods  was 
an  allegation  of  matter  of  law,  and  therefore  insufilcient,  without  a 
,  statement  of  the  facts  from 'which  that  duty  arose.  Yet  the  state^ 
ment  that  Hooper  "was  a  person  employed  in  the  service  of  the  cus- 
toms" was  said  to  be  an  allegation  of  fact,  and  suffid^it  But  that 
Hooper  '"was  employed''  might  just  as  weU  be  held  to  be  a  matter  of 
law.  His  duty,  if  he  had  any  duty,  arose  from  his  employment;  if 
he  was  not  "employed,"  he  was  under  no  duty.  Whether  Hooper  was 
"employed"  depended  either  on  his  being  in  a  csertain  contractual  re- 
lation with  another,  or  on  his  being  appointed  to  his  position. 
Whether  one  stands  in  a  contractual  relation  to  another  is,  however, 
also  a  question  of  law,  and  a  very  difficult  one;  and  whether  one  is 
appointed  to  an  office  depends  on  whether  the  person  appointing  him 
has  legal  authority  so  to  do,  also  a  questi(»  of  law,  depending  on  his 
own  appointment  or  election.  To  have  been  consistent  in 'this  and 
similar  cases  the  Judges  should  have  required  the  pleader  to  set  forth 
in  the  indictment — ^if  Hooper  held  his  office  under  a  contract — ^the 
terms  of  the  alleged  contract,  the  fact  whether  Hooper  and  the  per- 
son employing  him  were  sui  juris,  the  consideration  for  the  contract, 
etc.  If  the  office  Hooper  held  was  an  appointive  one,  the  pleader 
should  have  been  required  to  show  that  the  person  making  the  ap- 
pointment had  legal  authority  to  make  it,  by  showing  his  o^n  ap- 
pointment by  one  having  authority  to  ai^>oint  him,  and  so  on  back  to 
the  king,  whose  authority  to  act  as  king  should  also  be  shown.  Of 
course,  no  such  consistency  was  practiced.  The  next  paragraph  in 
the  text  above  shows  the  ease  with  which  the  principle  was  ignored 
without  injury  to  the  rights  of  the  defendant,  even  in  eo  seriAns 
charges  as  mxir6.er. 
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course  of  his  employment  is  regarded  in  law  as  selling  it 
himself.  The  sale  in  such  a  case  may  be  alleged  to  have 
been  made  by  the  principal,  though  thi3  is  a  mere  conclu- 
sion of  law,  and  the  indictment  will  be  sustained  by  proof  of 
a  sale  by  the  agent.*'  "It  is  a  general  rule  in  prosecutions 
for  misdemeanors  that,  when  an  indictment  alleges  that*  a 
person  did  an  act,  such  allegation  is  sustained  by  proof  that 
he  caused  it  to  be  done  by  another."  *•  The  rule  also  ap- 
plies where  an  indictment  charges  the  defen4ant  with  pub- 
lishing a  libel,  and  the  evidence  shows  that  he  procured  an- 
other person  to  publish  it;  "  or  where  an  indictment  charg- 
es the  defendant  with  selling  lottery  tickets,  and  the  proof 
shows  that  they  were  sold  by  his  servant.^®  So,  also,  an 
indictment  for  extortion  from  a  person  acting  as  agent 
may  be  alleged  to  have  been  from  the  principal.**  And  an 
unlawful  sale  of  liquor  to  a  person  who  is  acting  as  agent 
for  an  undisclosed  principal  may  be  alleged  to  have  been 
made  to  the  principal.'®  And  an  indictment  charging  the 
defendant  with  himself  committing  a  murder  or  other  fel- 
ony is  supported  by  proof  that  he  was  present,  aiding  and 
abetting  its  commission  by  another,  and  was  principal  in 
the  second  degree  only.** 

Indictments  for  soliciting  or  enticing  another  to  commit 
an  act  need  not  state  the  means  used,  but  may  charge  the 
solicitation  or  enticement  in  general  terms.  "The  act  of 
enticing  or  soliciting  consists  of  a  variety  of  acts  and  cir- 
cumstances, all  originating  in  the  same  purpose,  and  is  itself 
a  fact  which  admits  of  no  precise  or  definite  description; 
and  the  particular  means  used  need  not,  and  indeed  hardly 
could,  be  detailed.    The  general  allegation  that  the  defend- 

sv  Cknn.  r.  Park,  1  Gray  (Mass.)  S53. 

a«  Com.  v.-  Park,  supra. 

2T  Rex  V.  Gutch,  Mood.  &  M.  437. 

28  Com.  V.  GUlesple,  7  Serg.  &  R.  469,  10  Am.  Dea  475. 

«•  Oom.  V.  Bagley,  7  Pick.  (Mass.)  279. 

•0  Com.  y.  McGuire,  11  Gray  (Mass.)  460.  Gr  it  may  be  allied  to 
have  been  made  to  the  agent   Com.  t.  Kimball,  7  Mete.  (Mass.)  306. 

81  Reg.  T.  Qrisham,  1  Car.  &  M.  187;  C^m.  y.  Chaimian,  11  Gush. 
(Mass.)  428;  Coal  Heayers'  Case,  1  Leach,  Grown  Gas.  64;  Brlater 
y.  State,  26  Ala.  108 ;  post,  p.  349.  ^ 
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ant  did  entice  and  solicit  with  the  prohibited  object  is 
therefore  sufficient."  •* 

The  rule  has  alsp  been  laid  down  that  where  the  offense 
is  made  up  of  a  number  of  minute  acts,  which  cannot  be 
■  enumerated  upon  the  record  without  great  prolixity  and  in- 
convenience, and  the  danger  of  a  variance,  they  ought  to  be 
dispensed  with.  Under  this  rule  it  has  been  held  that  an 
indictment  for  fitting  out  a  vessel  in  violation  of  the  slave 
trade  act  need  not  specify  the  particulars  of  the  fitting  out, 
since  "the  fitting  out  is  a  compound  of  various  minute 
acts,  almost,  incapable  of  exact  specification."  •• 

62.  The  indictment,  to  be  certain,  must  specify  and  describe 
the  particular  offense,  so  that  it  may  be  identified^ 
and  not  charge  the  defendant  with  being  an  of- 
fender in  general,  or  with  having  committed  an 
offense  of  a  certain  nature  and  name,  without  iden- 
tifying the  particular  act  or  acts  relied  upon. 

This  is  clearly  necessary  in  order  that  the  defendant  may 
know  with  what  particular  offense  he  is  charged,  and  in 
order  that  he  may  plead  his  conviction  or  acquittal  if  again 
indicted  for  the  same  offense,  and  in  order  that  the  proof 
at  the  trial  may  be  confined  to  the  charge.** 

To  charge  a  man,  for  instance,  with  "burning"  or  "bur- 
glariously entering^"  a  dwelling  house,  or  with  "stealing," 
without  describing  the  house  or  the  property  stolen,  would 
not  be  sufficient ;  for  the  defendant  is  entitled  to  know  the 

««  Com.  y.  McGovem,  10  Allen  (Mass.)  193;  Rex  v.  Fuller,  1  Bos. 
&  P.  180,  2  Leach,  Grown  Cas.  790. 

«8  U.  S.  V.  Gooding,  12  Wheat.  460,  6  U  Bd.  603. 

»*  2  Hawk.  P.  0.  c  25,  §  59;  State  v.  Mace.  76  Me.  64;  Com.  v.  Pray,. 
13  Pick.  (Mass.)  359;  U.  S.  v.  Cnilkshank,  92  U.  S.  542,  23  L.  Ed.  588; 
Com.  V.  PhllUps,  16  Pick.  (Mass.)  211 ;  Rex  v.  Home,  2  Cowp.  682 ; 
Com.  V.  Dean,  109  Mass.  352;  People  v.  Taylor,  3  Denio  (N.  Y.)  91; 
White  V.  Reg.,  13  CJox,  Cr.  Cas.  318;  Com.  v.  Maxwell,  2  Pick.  (Mass.) 
143;  Com.  v.  Child,  13  Pidc.  (Mass.)  202;  U.  S.  v.  Reese,  92  U.  S.  225^ 
23  L.  Ed.  563;  People  v.  Diimar,  106  N.  Y.  502,  13  N.  E.  325;  People 
V.  Stark,  136  N.  Y.  538,  32  N.  E.  1046;  Com.  v.  MUby  (Ky.)  24  S.  W. 
625;  lAiter  v.  State,  32  Tex.  Or.  R.  69,  22  S.  W.  140.  As  to  when  it  is 
Insufficient  to  follow  the  langraage  of  the  statute,  see  post,  p.  309. 
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particular  act  of  which  he  is  accused,  so  that  he  may  pre- 
pare his  defense.  And,  under  this  rule,  an  indictment  is 
insufficient  if  it  charges  the  defendant  generally  with  hav- 
ing spoken  or  published  scandalous  and  defamatory  words 
of  a  person,  without  stating  what  the  words  were ;  *'  or  if 
it  charges  a  person  with  the  statutory  offense  of  having 
failed  to  deliver  to  the  recorder  a  chattel  mortgage  which  he 
had  executed,  and  with  the  delivery  of  which  he  had  been 
intrusted,  and  fails  to  state  by  whom  the  mortgage  was  de- 
livered to  the  accused;  ••  or  if  it  charges  him  with  being  a 
common  disturber  of  the  peace,  and  having  stirred  up  di- 
vers quarrels,*^  or  with  being  a  common  thief  *•  or  a  com- 
mon evildoer.** 

On  the  same  principle,  an  indictment  for  obtaining  mon- 
ey by  false  pretenses  is  not  sufficient  if  it  merely  states  that 
the  accused  falsely  pretended  xertain  allegations;  but  it 
must  expressly  set  out  the  representations,  and  state  what 
part  of  them  was  false.*®  And  indictments  for  forgery  and 
threatening  letters  must  set  forth  a  copy  of  t\iQ  instru- 
ment.*^ An  indictment  for  a  conspiracy  is  bad  if  it  does 
not  set  forth  the  object  specifically,  and  show  that  such  ob- 
ject is  criminal,  or  the  means  intended  to  be  used,  and  show 
that  they  are  criminal ;  **  and  an  indictment  under  a  stat- 
ute providing  that  no  innholder  should  entertain  any  per- 
sons, other  than  travelers,  etc.,  on  the  Lord's  day,  under  a 

«6  Rex  V.  How,  2  Strange,  699;  2  Hawk.  P.  0.  c.  25,  §  59;  Cook  v. 
Cox,  3  Maule  &  S.  116. 

B6  state  V.  Grishani,  00  Mo.  163,  2  S.  W.  223. 

»T  2  RoUe,  Abr.  79 ;  2  Hale,  P.  C.  182 ;  Rex  t.  Cooper,  2  Strange, 
1246. 

»«  2  RoUe,  Abr.  79;  2  Hale,  P.  C.  182. 

»»  2  Hawk.  P.  C.  c.  25,  §  59. 

*o  Rex  V.  Perrott,  2  Makle  &  S.  379,  387.  See,  also,  People  y.  Wald- 
hom,  82  Misc.  Rep.  238, 143  N.  Y.  Supp.  484. 

«i  Rex  y.  Gilchrist,  2  Leach,  Crown  Cas.  661. 

*2  Lambert  y.  People,  9  Cow.  (S,  Y.)  578;  U.  S.  y.  Orulkshank,  92  TJ. 
S.  542,  23  U  Ed.  588;  State  y.  Parker,  43  N.  H.  83 ;  State  y.  Keach, 
40  Vt  118;  Alderman  y.  Pe<^le,  4  Midi.  414,  69  Am.  Dec.  321;  State  y. 
Roberts,  34  Me.  320 ;  U.  S.  y.  Patterson  (O.  C.)  55  Fed.  605.  See,  also, 
People  y.  Arnold,  46  Mich.  268,  9  N.  W.  406. 
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penalty  for  each  person  so  entertained,  was  held  bad  Be- 
cause it  failed  to  state  the  precise  number  of  persons  en- 
tertained, but  merely  charged  that  he  entertained  "divers 
persons/*  *•  Sometimes  time  is  a  necessary  ingredient  of 
the  offense,  and  must,  of  course,  be  stated  in  order  to  state 
the  offense. 

Some  offenses,  from  their  nature,  it  is  said,  form  an  ex- 
ception to  this  rule.  A  person,  for  instance,  may  be  charged 
generally  with  being  a  common  barrator,  or  a  common 
scold,**  or  a  common  seller  of  intoxicating  liquors,  or  the 
keeper  of  a  common  bawdy  or  gaming  house,*'  or  a  com- 
mon nightwalker  or  prostitute,  etc.*'  The  indictment  need 
not  set  out  the  particular  acts,  because  the  charges  include 
in  their  nature  a  succession  and  continuation  of  acts  which 
do  not  belong  to  any  particular  period,  but  form  the  daily 
habit  and  character  of  the  individual  offending.*^  The 
state,  however,  may  be  required  before  trial  to  give  the  de- 

*8  Com.  v.  Maxwell,  2  Pick.  (Mass.)  139. 

««  Rex  T.  Ck>oper,  2  Strange,  1246;  2  Hale,  P.  G.  182;  2  Hawk.  P.  G. 
a  25,  S  59;  Com.  v.  Dayis,  11  Pick.  (Mass.)  432 ;  Com.  v.  Pray,  13  Pick, 
(Mass.)  362 ;  James  v.  Com.,  12  Serg.  &  R.  (Pa.)  220. 

*«  2  Hale,  P.  C.  182 ;  2  Hawk.  P.  C.  c.  25,  §  69;  Rex  v.  Cooper,  2 
Strange,  1246;  Rex  v.  Humphrey*,  1  Bam.  &  C.  272;  James  y.  Com.,  12 
Berg.  &  R.  (Pa.)  220;  Com.  v.  Pray,  13  Pick.  (Maae.)  359;  Lambert  v. 
People,  9  Cow.  (N.  Y.)  587;  Com.  v.  Davis,  11  Pick.  (Mass.)  432;  U.  S. 
V.  Fox,  1  Low.  199,  Fed.  Gas.  No.  15,156 ;  State  v.  Patterson,  29  N.  O. 
70,  45  Am.  Dea  506;  Stratton  v.  Com.,  10  Mete.  (Mass.)  217;  Com.  v. 
Odlin,  23  Pick.  (Mass.)  275;  State  v.  CJolUns,  48  Me.  217. 

«<»  State  y.  Dowers,  45  N.  H.  543 ;  State  t.  Russell,  14  R.  I.  506. 

*T  1  Ohit  Gr.  Law,  230.  This  is  the  reason  given  in  the  books.  We 
have  seen,  however,  that  an  indictment  is  bad  which  charges  defend- 
ant with  being  a  common  disturber  of  the  peace  or  a  common  thief. 
It  is  difficult  to  understand  why  a  charge  of  being  a  common  thief 
does  not  "include  in  itsi  nature  a  succession  and  continuation  of  acts 
which  do  not  belong  to  any  particular  period,  but  form  the  dally  hab- 
it and  character  of  the  individual  offending,*'  as  well  as  the  charge 
of  being  a  common  prostitute.  It  may  be  noted,  also,  that  an  indict- 
ment for  the  crime  of  affray  was  good  at  common  law  if  It  merely 
charged  the  defendant  with  committing  an  affray,  without  a  state- 
ment of  the  acts  constituting  the  affray.  See  Ardibold,  Gr.  Pr.  &  PI. 
(24th  Ed.)  p.  1224.  The  same  is  true  of  the  crime  of  assault  State 
v.  Clayton,  100  Mo.  516, 13  S.  W.  819,  18  Am.  St  Rep.  565. 
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fendant  notice  of  the  particular  instances  that  are  meant  to 
be  proved.** 

It  has  been  held  that  an  indictment  is  bad  if  it  may  ap- 
ply to  more  than  one  offense,  and  does  not  show  which  is 
intended.**  In  Massachusetts,  however,  the  contrary  has 
been  held.  In  that  state  there  were  two  statutes,  one  of 
which  declared  it  a  crime  to  break  and  enter  in  the  night- 
time an  office  adjoining  a  dwelling  house,  with  intent  to 
steal  therein,  and  the  other' of  which  declared  it  a  crime, 
subject  to  the  same  punishment,  to  break  and  enter  in  the 
nighttime,  with  a  like  intent,  an  office  not  adjoining  a  dwell- 
ing house.  An  indictment  for  breaking  and  entering  an  of- 
fice in  the  nighttime  with  such  intent  was  held  sufficient, 
though  it  failed  to  allege  whether  the  office  was  or  was  not^ 
adjoining  a  dwelling  house,  and  could  therefore  have  ap- 
plied to  either  offense.*  • 

63.  The  offense  must  be  stated  positively,  and  every  essen- 
tial fact  and  circumstance  must  be  alleged  directly 
and  distinctly.  Nothing  can  be  brought  into  the 
indictment  by  argument  or  other  than  necessary 
inference. 

The  offense  must  be  stated  positively.  A  statement  by 
way  of  recital,  and  not  in  positive  language,  as  where  a 
statement  is  preceded  by  the  words  "whereas,"  is  bad."^ 

*8  2  Hawk.  P.  O.  c.  25,  §  59;  Rex  v.  Mason,  2  Term  R.  586;  CJom.  v. 
Pray,  13  Pldc.  (Mass.)  859;  Com.  t.  Davis,  11  Pick.  (Mass.)  434;  State 
T.  Chitty,  1  Bailey  (S.  C.)  379 ;  State  t.  Russell,  14  R.  I.  506. 

<•  Rex  v.  Marshall,  1  Moody,  Grown  Oas.  158. 

■0  Lamed  v.  Com.,  12  Mete.  (Mass.)  240. 

»i  2  Hawk.  P.  O.  c.  25,  f  60;  Rex  v.  Orowhurst,  2  Ld.  Raym.  1363; 
Rex  V.  Whitehead,  1  Salk.  371.  In  Rex  v.  Whitehead  the  indictment 
was:  "Whereas,  an  order  had  been  made  that  the  parishioners  should 
receive  a  bastard  child,  they  in  contempt  did  refuse  to  rec^ve  it" 
The  fact  that  the  participle  is  used  does  not  render  the  statement  de- 
fective. To  charge,  for  instance,  that  the  defendant,  "being"  an  offi- 
cer, did  embezzle,  sufficiently  alleges  that  the  defendant  was  an  offi- 
cer. State  V.  Manley,  107  Mo.  364,  17  S.  W.  800.  And  see  State  v. 
Hooker,  17  Vt.  658;  State  v.  Roberts,  52  N.  H.  492;  Zoborosky  v. 
State,  180  Ind.  187.  102  N.  E.  825. 
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This  does  not  apply  to  matter  stated  by  way  of  induce- 
ment."* For  the  same  reason  an  indictment  is  bad  if  the 
charge  is  stated  argumentatively,  instead  of  in  express  and 
positive  language;  "•  or  if  it  is  stated  that  "there  is  prob- 
able cause  to  suspect''  that  the  Recused  has  committed  the 
crime,  instead  of  that  he  did  commit  it.'* 

Every  fact  and  circumstance  which  is  essential  to  make 
out  the  offense  must,  as  we  have  seen,  be  alleged."*  And  it 
must  be  alleged  directly  and  distinctly.  The  charge  must 
be  sufficient  to  support  itself.  It  cannot  be  helped  out  by 
argument  or  inference.  This  rule  has  been  expressed  in 
various  ways,  as  that  "an  indictment  must  be  certain  to 
every  intent,  and  without  any  intendment  to  the  contrary" ; 
that  it  "ought  to  be  full,  express,  and  certain,  and  shall  not 
be  maintained  by  argument  or  implication" ;  that  "the  want 
of  I  a  direct  allegation  of  anything  material  in  the  descrip- 
tion of  the  substance,  nature,  or  manner  of  the  crime  can- 
not be  supplied  by  any  intendment  or  implication  whatso- 
ever" ;  that  the  law  "requires  the  utmost  precision,  and  will 
not  permit  a  fact  on  which  the  life  or  liberty  of  a  person 
depends  to  be  made  out  merely  by  inference";,  that  the 
charge  must  be  sufficiently  explicit  to  support  itself,  for  no 
latitude  of  intention  can  be  allowed  to  include  anything 
more  than  is  expressed.""  Where  a  statement  of  one  fact 
necessarily  implies  that  another  fact  or  circumstance  exist- 
ed, the  existence  of  the  latter  fact  or  circumstance  need  not 
be  directly  alleged."^ 

Ba  Reg.  T.  GoddEPd,  2  Ld.  Raym.  920;  post,  p.  207. 

Bs  Rex  y.  Knight,  1  Salk.  375.    And  cases  hereafter  dtedi 

B*  Com.  V.  Phillips,  16  Pick.  (Mass.)  211. 

•B  Ante,  p.  181. 

B«  1  Chit.  Cr.  Law,  172;  2  Hawk.  P.  O.  c.  25,  §  60;  Vaux's  Case,  4 
Coke,  44b;  Rex  v.  Williams,  1  Leach,  Crown  Cas.  534;  State  v. 
Brown,  7  N.  O.  224;  State  v.  Paul,  69  Me.  215;  Com.  v.  Proprietors  of 
Newburj-port  Bridge,  9  Pick.  (Mass.)  142;  CJom.  v.  Shaw,  7  Mete. 
(Mass.)  52;  Com.  v.  Whitney,  5  Gray  (Mass.)  85;  Com.  t.  Lannan,  1 
Allen  (Mass.)  590,  Com.  t.  (VDonnell,  1  Allen  (Mass.)  594;  State  v. 
Bushey,  84  Me.  459,  24  Atl.  940;  State  v.  iPerry,  2  Bailey  (S.  C.)  17; 
CTom.  y.  Dudley,  6  Leigh  (Ya.)  613 ;  State  T,  Hayen,  59  V t  899,  9  Aa 
841. 

BT  Post,  p.  193. 
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64.  It  is  not  necessary  or  proper  to  state  any  other  facts 

than  such  as  are  necessary  to  make  out  the  offense 
with  certainty.** 

To  set  out  unnecessary  matter  is  bad  pleading,  and,  while 
it  may  in  many  cases  be  rejected  as  surplusage,  it  may,  on 
the  other  hand,  as  we  shall  presently  see,  result  in  repug- 
nancy or  absurdity  in  a  material  part,  and  so  render  the  in- 
dictment bad,  or  may  be  matter  of  description,  which  will 
have  to  be  proved  as  laid;  thus  an  assault  with  intent  to 
kill  or  to  rob  does  not  depend  in  any  way  upon  the  instru- 
ment or  means  used  in  making  the  assault,  and  it  is  therefore 
unnecessary  to  set  it  out.''  Where  an  act  constitutes  a 
crime  without  regard  to  the  circumstances  surrounding  its 
commission,  "it  is  not  necessary  to  set  forth  the  circumstanc- 
es. They  may,  however,  be  alleged  in  aggravktion.'*  The 
question  of  surplusage  will  be  hereafter  explained. 

65.  Facts  which  are  necessarily  implied  or  presumed  as  a 

matter  of  law  or  fact  from  facts  stated  need  not  be 
expressly  alleged. 

We  have  seen  that  every  essential  fact  must  be  directly 
and  distinctly  alleged,  and  that  nothing  can  be  brought  into 
an  indictment  by  argument  or  inference.'^  This  rule,  how- 
ever, does  not  require  the  express  statement  of  facts  which 
are  necessarily  implied  from  the  facts  which  are  stated.** 
Under  a  statute,  for  instance,  providing  that,  when  lands 
shall  be  rented  or  leased  by  agreement  for  agricultural  pur- 
poses, the  crops  raised  thereon  shall  be  deemed  to  be  vested 
in  possession  of  the  lessor  at  all  times  until  the  rents  are 
paid,  and  all  stipulations  in  the  lease  or  agreement  per- 

»•  1  Ohlt.  Cr.  Law,  227;  State  v.  Ballard,  6  N.  0.  186. 

B«  Rogers  t.  Com.,  5  Serg.  &  IL  (Pa.)  463;  State  v.  Dent,  8  GUI  &  J. 
(Md.)  8;  People  V.  Bush,  4  HUl  (N.  Y.)  133. 

•0  Rex  v.  Home,  2  Cowp.  683. 

•1  Ante,  p.  191* 

•>  Rex  ▼.  Tilley,  2  Leach,  662;  Holloway  y.  Reg.,  17  Q.  B.  325,  2 
Denlson,  Crown  Cas.  2d3 ;  Rex  ▼.  Chard,  Russ.  &  R.  488. 

Clabk  Cb.Pboo.(2d  Ed.)— 13 
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formed;  and  that  any  lessee  who  shall  remove  the  crop 
without  the  consent  of  the  lessor,  etc.,  "before  satisfying  all 
liens  held  by  the  lessor  on  said  crop,  shall  be  guilty  of  a 
misdemeanor" — an  indictment  for  removal  of  a  crop,  which 
charges  that  the  lease  was  made,-  is  sufficient,  without 
charging  specifically  that  the  lessor  had  a  lien,  since  the 
statute  implies  a  lien  arising  by  virtue  of  the  ^  relation 
charged.** 

66.  The  indictment  need  not  state  facts  of  which  the  court 
must  take  judicial  notice.*^ 

We  find  a  good  illustration  of  this  rule  in  indictments  un- 
der statutes.  It  is  never  necessary  to  recite  or  expressly 
state  the  particular  statute  upon  which  the  indictment  is 
founded.  The  court  must  take  judicial  notice  of  the  public 
statutes,  and  all  that  is  necessary,  therefore,  is  to  state  the 
facts  bringing  it  within  the  statute,  and  allege  in  the  con- 
clusion that  the  offense  was  committed  "contrary  to  the 
form  of  the  statute  in  such  case,  made  and  provided."  ••  An 
indictment  for  larceny,  as  we  shall  see,  must  generally  state 
the  value  of  the  property  stolen  ,*••  but  an  indictment 
charging  the  larceny  of  "eighty  dollars  in  money,  consist- 
ing of  ten-dollar  bills  and  twenty-dollar  bills,  currency  of 
the  United  States,"  need  not  aver  that  {he  money  was  of 
the  value  of  $80,  for  the  court  will  take  judicial  notice  that 
such  bills  are  worth  their  face  value.*^ 

«s  State  Y.  Smith,  106  N.  G.  653,  11  S.  E.  166  (Dayis,  J^  dissentiiig). 
•«  Gady  v.  State,  83  Ala.  51,  3  SoutlL  429;  Damron  t.  State  C^ex. 
Or.  App.)  27  S.  W.  7. 
•8  Post,  p.  300. 
••  Post,  p.  264, 
•r  Gady  y.  State,  83  Ala.  51,  8  South.  42a 
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67.  It  is  not  necessary  to  state  a  conclusion  of  law  result- 

ing from  the  facts  stated,  but  it  suffices  to  state 
the  facts  and  leave  the  court  to  draw  the  infer- 
ence,** 

In  a  Massachusetts  case,  an  indictment  under  a  statute 
declaring  a  building  used  as  a  house  of  ill  fame  to  be  a  com- 
mon nuisance  was  objected  to  because,  though  it  charged 
the  defendant  with  keeping  a  house  of  ill  fame,  it  did  not 
allege  that  she  kept  and  maintained  a  common  nuisance. 
The  court  held  that  this  was  a  conclusion  of  law  which  it 
was  not  necessary  to  state/*  So,  under  a  statute  declaring 
a  person  who  should  utter  counterfeit  money,  having  in  his 
possession  at  the  same  time  other  counterfeit  money,  know- 
ing it  to  be  such,  to  be  a  common  utterer  of  counterfeit 
money,  it  was  held  not  necessary  for  the  indictment,  after 
alleging  the  uttering  of  counterfeit  money  by  the  defendant 
and  his  possession  at  the  same  time  of  other  money  know- 
ing it  to  be  counterfeit,  to  further  allege  that  the  defend- 
ant was  a  common  utterer  of  counterfeit  money,  since  this 
was  a  conclusion  of  law.^* 

68.  It  is  never  necessary  to  allege  mere  matter  of  evidence, 

unless  it  alters  the  offense/^ 

Under  this  rule  it  has  been  held  that  an  indictment  charg- 
ing the  defendants  with  conspiring  "by  divers  false  pre- 
tenses and  undue  means  and  devices  to  obtain  money  from 

«•  Wells  V.  CJoDDL,  12  Gray  (Mass.)  326;  Rex  v.  Smith,  2  Boa  &  P. 
127,  1  East,  P.  G.  183,  and  Russ.  &  R.  5;  Rex  v.  Michael,  2  Leach, 
Crown  Cas.  938,  Russ.  &  R.  29;  Melton  v.  State,  3  Humph.  (TeniL) 
389;  Territory  v.  CDonnell,  4  N.  M.  (Johns.)  66,  12  Pac.  743;  Ball  t. 
State,  48  Ark.  94,  2  S.  W.  462 ;  Leftwlch  v.  Com.,  20  Grat  (Va.)  71«. 

^»  Wells  V.  Com.,  supra. 

TO  Rex  Y.  Smith,  supra.  But  the  Indictment  most  contain  a  formal 
conclusion,  stating  that  the  acts  charged  are  against  the  peace  of 
the  state  d>ost,  p.  366),  though  this  would  seem  to  be  a  conclusion  of 
law. 

f  1  Rex  v.  Turner,  1  Strange,  139,  140.  Thus,  it  is  not  necessary 
to  show  on  the  face  of  an  indictnuent  for  forgery  in  what  manner  a 
person  la  to  be  defrauded,  as  that  is  a  matter  of  evidenoe  at  the  trial. 
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A.  B.,  and  to  cheat  and  defraud  him  thereof/'  is  sufficient 
without  setting  out  the  particular  means  or  pretenses/* 
It  is  often  difficult  to  say  what  is  mere  matter  of  evidence, 
as  distinguished  from  facts  necessary  to  be  stated  in  order 
to  render  the  indictment  sufficiently  certain  to  identify  the 
offense/* 

Thus  it  is  sometimes  held  that  the  means  by  which  a 
crime  was  committed  must  be  specifically  stated,  as  the  na- 
ture of  the  blow  in  indictments  for  murder,'*  the  particular 
acts  constituting  the  alleged  riot  in  indictments  for  riot,'*^ 
and  the  manner  of  causing  the  disturbance  in  indictments 
for  disturbing  a  public  meeting;'*  while  in  the  case  of 
other  crimes  it  is  held  that  the  means  employed  in- commit- 
ting the  crime  are  merely  matter  of  evidence,  and  need  not 
be  stated/' 

69.  Matters  of  defense  must  come  from  the  defendant,  and 
they  need  not  be  anticipated  and  negatived  in  the 
indictment/* 


i*' 


It  is  an  elementary  principle  of  pleading  (except  in  dila- 
tory pleas,  which  are  not  favored)  that  it  is  not  necessary 
to  allege  matter  wiiich  would  come  more  properly  from  the 

It  is  suffldent  to  show  an  instrument  which  on  its  face  is  capable  of 
being  used  to  defraud.    Mead  v.  State,  53  N.  J.  Law,  601,  23  Atl.  264. 

72  Rex  V.  Henry,  2  Bam.  &  Aid.  2(H;  Rex  v.  Mawbey,  6  Term  R. 
62a 

T»  Ante,  p.  188.  v 

T4  Drye  v.  State,  14  Tex.  App.  185. 

TB  Whltesldes  v.  People,  Breese  (111.)  21. 

T«  State  V.  Butcher,  79  Iowa,  110,  44  N.  W.  239;  Contra,  Jones  v. 
State.  28  Neb.  495,  44  N.  W.  658,  7  li.  B.  A.  325. 

77  Thus  it  has  been  held  that  it  is  not  necessary  to  mention  the 
weapon  used  in  an  indictment  for  assault  with  a  deadly  weapon,  Peo- 
ple v.  Congleton,  44  Cal.  92;  or  for  assault  with  intent  to  kill,  Mur- 
phey  V.  State,  43  Neb.  34,  61  N.  W.'  491. 

7^  Rex  V.  Baxter,  5  Term  R.  84,  2  Leach,  Crown  Gas.  580;  Com,  v. 
Hart  11  Cush.  (Mass.)  137.  Under  a  statute  providing  that  when  a 
^public  offense  is  committed  on  the  boundary  line  of  two  or  more  coun- 
ties, etc.,  the  jurisdiction  is  In  either  county,  an  indictment  for  such 
a  crime  need  not  aver  that  the  accused  has  not  been  prosecuted  in 
the  other  county.    State  t.  Nlera,  87  Iowa,  723;  54  N.  W.  1076. 


\ 
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Other  side ;  that  is,  it  is  not  necessary  to  anticipate  the  ad- 
verse party's  answer,  and  forestall  his  defense  or  reply.  It 
is  only  when  the  matter  is  such  that  the  affirmation  or  de- 
nial of  it  is  essential  to  the  apparent  or  prima  facie  right  of 
the  party  pleading  that  it  must  be  affirmed  or  denied  by 
him  in  the  first  instance."  ^* 

It  is  not  necessary  to  allege  in  the  indictment  that  the 
defendant  was  of  sound  mind,  or  that  he  was  over  seven 
years  of  age.  In  an  indictment  for  disobeying  a  justice's 
order  it  need  not  be  averred  that  the  order  was  not  re- 
voked.*®  And  in  an  indictment  for  rape  it  need  not  be  al- 
leged that  the  defendant  was  a  male,  or  over  the  age  of  14 
years,  or,  if  under  that  age,  that  he  possessed  physical  abil- 
ity, since  incapacity  to  commit  the  crime  is  matter  of  de- 
fense.*^ And  it  is  never  necessary  to  negative  all  the  ex- 
ceptions which,  by  some  other  statute  than  that  which  cre- 
ates the  offense,  might  render  the  act  legal,  for  these  must 
be  shown  by  the  defendant.**  We  shall  hereafter  consider 
when  it  is  necessary  to  negative  exceptions  contained  in  a 
,    statute  in  an  indictment  under  that  statute. 

This  rule  is  well  illustrated  by  a  Massachusetts  case,  to 
which  we  shall  presently  refer  in  another  connection.  It  is 
the  rule,  as  we  shallsee,  that  an  intent  to  commit  a  criminal 
act  is  inferred  from  its  commission,  and  need  not  be  al- 
leged. In  a  case  in  which  it  was  held  that  an  indictment 
for  murder  by  knowingly  administering  a  deadly  poison 
need  not  allege  an  intent  to  take  life,  because  the  law  would 
infer  such  intent  from  the  act,  it  was  urged  by  counsel  for 
the  defendant  that  every  fact  stated  in  the  indictment  might 
have  been  done  by  the  defendant,  and  yet  he  might  have 
committed  no  offense;  that  is,  that  a  person  may  adminis- 
ter to  another  what  he  knows  to  be  a  deadly  poison  inno- 
cently, and  without  any  intent  to  do  bodily  harm,  as  where  " 
a  physician  administers  poison  honestly,  and  in  the  excr- 

T»  Com.  T.  Hart,  11  Cush.  (Mass.)  137. 
80  1  East,  P.  C.  -19,  20. 
«i  People  V.  Wessel,  08  CaL  352,  33  Pac.  216. 
•2  Rex  v.  Pemberton,  2  Burrows,  1036;    Rex  v.  Baxter,  2  lieacb, 
Crown  Cas.  580;  Com.  v.  MaxweU,  2  Pick.  (Mass.)  141. 
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cise  of  due  care,  but  with  fatal  results.  The  court  said  that 
this  was  also  true  with  homicide  by  stabs  or  cuts  with  a 
knife;  that  a  surgeon  may  accidentally  kill  in  performing 
an  operation.  But  it  was  held  that  this  did  not  make*  it 
necessary  to  expressly  allege  the  criminal  intent  in  an  in- 
dictment for  murder  by  poison  or  by  cuts  or  stabs  with  a 
knife.  If  death  is  thus  caused  by  accident,  or  is  otherwise 
justifiable  or  excusable,  that  is  a  matter  of  defense  to  be 
proven  by  the  defendant.*' 

70.  Though  the  law  requires  certainty  in  describing  the 
offense,  it  generally  requires  such  certainty  only 
as  the  circumstances  of  the  case  will  permit.*^ 

An  indictment  for  murder  at  common  law  should,  if  pos- 
sible, state  the  means  by  which  the  death  was  caused,  but, 
if  the  means  are  unknown,  failure  to  state  them  cannot  ren- 
der the  indictment  bad.*"  An  indictment  for  a  conspiracy 
to  defraud  should,  if  possible,  name  the  persons  whom  it 
was  intended  to  defraud ;  *•  but  if  the  particular  persons 
have  not  been  ascertained  by  the  conspirators,  or  are  not 
known  to  the  grand  jurors,  an  indictment  which  does  not 
name  them  is  good,*^  provided,  at  least,  it  shows  the  ex- 
cuse for  not  naming  them.**  The  rule  also  applies  to  the 
descriptions  of  property,  allegations  of  ownership,  names  of 
persons,  describing  lost  instruments,  etc.**    Of  course  ig- 

ss  Com.  T.  Hersey,  2  Allen  (Mass.)  181. 

•*  State  V.  Gray,  29  Minn.  142,  12  N.  W.  455;  CJom.  v.  Webster,  5 
Gush.  (Mass.)  295,  52  Aitf.  Dec.  711;  Com.  v.  Asbton,  125  Mass.  384; 
People  V.  Taylor,  3  Denio  (N.  Y.)  91.  Lost  instruments,  CJom,  v.  Mar- 
tin, 125  Mass.  394. 

85  Com.  V.  Webster,  5  Cusb.  (Mass.)  322,  52  Am,  Dec.  711;  Oox  v. 
People,  80  N.  Y.  500 ;  State  v.  WUliams,  52  N.  O.  446,  78  Am^  Dec. 
24& 

8«  Reg.  V.  King,  7  Q.  B.  782. 

sr  Rex  T.  De  Berenger,  3  Maule  &  S.  67;  Reg.  ▼.  AsplnaU,  2  Q.  B. 
Div.  59. 

98  Reg.  r.  King,  supra. 

8»  Post,  pp.  250,  267, 170,  239.  The  rule  that  the  indictment  should 
state  these  facts — ^the  cause  of  death,  the  persons  defrauded,  the  de- 
scription of  property  stolen,  etc. — was  that  otherwise  the  defendant 
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norance  could  not  excuse  an  omission  to  state  an  essential 
element  of  the  offense.  The  excuse  for  failure  to  state  par- 
ticulars should  be  shown  by  the  express  statement, that  they 
are  unknown  to  the  grand  jurors. 


71.  The  offense  must  not  be  stated  in  the  disjunctive,  for, 
if  the  rule  were  otherwise,  it  wotild  always  be  un- 
certain which  of  the  two  accusations  is  intend- 
ed.*^ 

Under  this  rule  it  has  been  held  that  an  indictment  which 
charge^  that  the  defendant  "murdered,  or  caused  to  be  mur- 
dered," or  that  he  "murdered  or  wounded,"  is  bad  for  un- 
certainty.*^ The  same  is  true  of  charges  that  the  defendant 
"burned  or  caused  to  be  burned" ;  '^  that  he  "forged  or 
caused  to  be  forged"  an  instrument ;  ••  that  he  "erected  or 
caused  to  be  erected"  a  nuisance ;  •*  that  he  "published  or 
caused  to  be  published"  a  libel ;  ••*  that  he  "took  or  caused  to 
be  taken";  ••  that  he  "carried  and  conveyed  or  caused  to  be 


wonld  not  be  able  to  prepare  bis  defense.  How  easUy  tbis  coneAd- 
eratlon,  on  wbid^  numberless  indictnDents  bave  been  quasbed,  could 
be  ignored,  Is  shown  by  tbe  rule  announced  In  tbe  text  Of  course^ 
the  defendant  was  not  aided  in  preparing  his  defense  in  any  degree 
by  the^  statement  in  the  indictment  that  a  description  of  the  property, 
etc.,  was  unknown  to  the  grand  jury. 

•0  2  Hawk.  P..  O.  c.  25,  §§  57,  58 ;  Speart's  Oaae,  2  Rolle,  Abr.  81 ; 
Davy  V.  Baker,  4  Burrows,  2471;  CJonk  r.  Perrigo,  3  Mete.  (Ky.)  5; 
State  V.  Stephenson,  83  Ind.  246;  Davis  v.  State,  23  Tex.  Appi  637,  ^ 
5  S.  W.  149 ;  Hammel  v.  State,  14  Tex.  App.  326 ;  Angel  v.  Com.,  2 
Va,  Cas.  231;  State  v.  Jones,  1  McMul.  (S.  C.)  236,  36  Am.  Dec.  257; 
State  V.  Charlton,  11  W.  Va.  332,  27  Ant  Rep.  603.  But  see  State  v. 
Van  Doran,  109  N.  C.  864,  14  S.  E.  32,  in  which  an  indictment  charg- 
ing a  physician  with  practicing  or  attempting  to  practice  without  a 
license  was  sustained. 

»i  2  Hawk.  P.  C.  c.  25,  H  57,  58;  Rex  v.  Stocker,  5  Mod.  137. 

•«  P^ple  V.  Hood,  6  Cal.  236. 

»>  Rex  V.  Stocker,  5  Mod.  137, 1  Salk.  342,  371;  Rex  v.  Middlehuzst, 
1  Burrows,  399;  Com.  v.  Perrigo,  3  Mete.  (Ky.)  5;  People  v.  Tomlln- 
son,  35  CaL  503. 

•4  Rex  Y.  Stougbton,  2  Strange,  900. 

»6  Rex  V.  Brereton,  8  Mod.  330. 

»•  State  T.  O'Bannon,  1  Bailey  (S.  C.)  144. 
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carried  and  conveyed"  a  person  having  a  contagious  dis- 
ease;'^  or  that  he  suffered  a  game  of  cards  to  be  played 
"in  a  house  or  on  premises  in  the  county  aforesaid."  ••  And, 
since  all  intoxicating  liquor  is  not  spirituous,  an  indictment 
charging  the  sale  of  "spirituous  or  intoxicating"  liquor  is 
bad.'*  The  rule  applies  also  to  such  averments  as  that  the 
defendant  administered  "a  drug  or  poison,"  or  that  he  broke 
into  "a  bam  or  stable,"  etc.^ 

The  rule  does  not  apply  where  the  charges  are  the  same. 
As  explained  in  a  Massachusetts  case,*  where  the  word  "or" 
in  a  statute  is  used  in  the  sense  of  "to  wit" — ^that  is,  in  ex- 
planation of  what  precedes — ^and  making  it  signify  the  same 
thing,  an  indictment  which  adopts  the  words  of  the  statute 
is  sufficient.  Thus,  an  indictment  charging  in  the  words  of 
•a  statute  that  the  defendant  had  in  his  custody  and  pos- 
session 10  counterfeit  "bank  bills  or  promissory  notes,"  pay- 
able to  the  bearer  thereof,  and  purporting  to  be  signed  by 
the  president  and  directors  of  a  certain  bank,  was  held  suffi- 
cient, since  the  words  "promissory  note,"  in  the  statute, 
were  used  merely  as  explanatory  of  "bank  bill,"  and  meant 
the  same  thing.*  So  an  information  alleging  that  the  de- 
fendant stole  a  mare  "of  a  bay  or  brown  color"  was  held 
sufficient  on  the  ground  that  the  colors  were  the  same.* 
And,  in  the  case  mentioned  above,  the  indictment  charging 
the  sale  of  "spirituous  or  intoxicating"  liquors  would  have 

»7  Rex  V.  Flint,  Cas.  t  Hardw.  370.  And  see  Noble  v.  State,  59  Ala. 
73 ;  State  v.  Naramore,  58  N.  H.  273. 

»«  Cam.  V.  Perrigo,  3  Mete.  (Ky.)  5. 

»»  Com.  V.  Grey,  2  Gray  (Mass.)  9D1,  61  Am.  Dec  476.  Or  of  **beer 
or  ale."  Rex  v.  North,  6  DowL  &  R.  143.  See,  however,  Oumilngham 
V.  State,  5  W.  Va.  508 ;  Morgan  v.  Com.,  7  Grat  (Va.)  592 ;  Thomas  v. 
Com.,  90  Va.  92,  17  S.  E.  788.     . 

1  State  V.  Drake,  30  N.  J.  Law,  422 ;  State  v.  Green,  3  Helsk.  (Tenn.) 
131 ;  Horton  r.  State,  60  Ala.  72.  An  allegation  that  defendant  car- 
ried a  pistol  "on  or  about  his  person'*  is  bad.  Harris  r.  State,  58 
Tex.  Cr.  R.  523,  126  S.  W.  890. 

2  Com.  y.  Grey,  2  Gray  (Mass.)  501,  61  Am«  Dea  476.  And  see 
State  V.  Hester,  48  Ark.  40,  2  S.  W.  339. 

>  Brown  t.  Conf.,  8  Mass.  59;  Russell  t.  State,  71  Ala.  348;   State 
v.  Ellis,  4  Mo.  474 ;   State  v.  Flint,  62  Mo.  393. 
*  State  ▼.  Gilbert,  13  Vt  647. 
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been  sufficient  if  the  two  terms  were  the  same.  All  spirit- 
uous liquor  is  intoxicating,  but  all  intoxicating  liquor  is  not 
spirituous.* 

Where  a  statement  in  the  disjunctive  is  superfluous  and 
immaterial,  it  will  be  rejected  as  surplusage.' 

72.  Ah  indictment  which  is  repugnant  in  a  material  part  is 
altogether  bad.^ 

Under  this  rule,  an  indictment  which  charged  the  defend- 
ant with  having  forged  a  certain  writing,  whereby  one  per- 
son was  bound  to  another,  was  held  bad,  because  it  was  im- 
possible for  any  one  to  be  bound  by  a  forgery.'  And  an 
indictment  alleging  that  the  defendant  caused  to  be  issued 
to  a  person  a  false  and  fraudulent  certificate  of  ownership 
of  certain  stock,  signed  in  blank,  and  of  the  following  tenor 
(setting  it  out),  was  held  bad  for  repugnancy,  as  a  blank 
certificate  could  not  certify  or  purport  ownership,  nor  have 
a  tenor.*  So,  an  indictment  for  forging  a  bill  of  exchange, 
stating  it  as  directed  to  John  King,  by  the  name  and  addi- 
tion of  John  Ring,  Esq.,  was  held  bad.^'    And  an  indict- 

»  CJom.  V.  Grey,  sapra. 

« 1  Hale,  P.  0.  535 ;  State  v.  CJorrigan,  24  Conn.  286 ;  post,  p.  209. 
Under  statutes  in  some  states  different  crimes  of  the  same  nature 
and  subject  to  the  same  punishment  may  be  (diarged  disjunctively. 
See  Wickard  v.  State,  109  Ala.  45,  19  South.  491. 

T  2  Hawk.  P.  O.  a  25,  §  02; . Rex  v.  Gilchrist,  2  Leach,  Grown  Cas. 
600 ;  Reg.  v.  Harris,  1  Denison,  Grown  Gas.  461 ;  State  r.  Hardwlck, 
2  Mo.  226 ;  State  v.  Johnson,  50  N.  G.  221 ;  State  ▼.  Haven,  59  Vt 
399,  9  Atl.  841;  Gom.  v.  Lawless,  101  Mass.  32.  An  indictment  for 
manslaughter,  alleging  that  the  defendant  "willfully"  and  "with  cul- 
imble  negligence"  killed  the  deceased,  is  bad  for  repugnancy.  State 
V.  Lockwood,  119  Mo.  463,  24  S.  W.  1015.  But  in  Ovepstreet  v.  Gom., 
147  Ky.  471,  144  S.  W.  751,  it  was  held  that  an  indictiotent  naming, 
in  one  part,  the  offense  as  arson,  and  in  another  part  describing  the 
offense  as  a  statutory  burning,  was  not  demurrable  under  a  statute 
providing  that  a  conviction  shall  not  be  reversed  for  error  when  the 
court  is  satisfied  that  the  substantial  rights  of  accused  have  not  been 
prejudiced.  ' 

•  2  Hawk.  P.  G.  c.  25,  §  62 ;  Rex  v. ,  8  Mod,  104. 

•  State  V.  Haven,  59  Vt  399,  9  Ati.  841. 

xo  Rex  V.  Reading,  2  Leach,  Grown  Gas.  590. 
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ment  is  repugnant  if  the  description  of  a  written  instru- 
ment varies  from  the  instrument  as  set  out  therein  ;^^  or 
if  it  states  that  the  offense,  or  an  act  constituting  a  part  of 
the  offense,  was  committed  at  "said  A./'  or  at  "A.  afore- 
said," where  A.  has  not  been  previously  mentioned.** 

So,  where  one  was  indicted  for  compounding  the  felony 
of  uttering  a  counterfeit  bill,  and  the  bill  was  stated  to  have 
been  issued  on  the  5th  day  of  November,  1802,  and  the  in- 
dictment continued  that  "afterwards,  to  wit,  on  the  1st  day 
of  June,  1800,"  the  felony  was  compounded,  judgment  was 
arrested.** 

Where  the  contradictory  or  repugnant  expressions  do  not 
enter  into  the  substance  of  the  offense,  and  the  indictment 
may  be  good  without  them,  they  may  be  rejected  as  sur- 
plusage. Of  this  we  shall  speak  more  at  length  in  treating 
of  surplusage.** 

Where  a  matter  is  capable  of  different  meanings,  that 
meaning  will  be  taken  which  will  support  the  indictment, 
and  not  that  which  will  defeat  it.**  But  it  must  be  clearly 
capable  of  two  meanings,  for  the  court  cannot,  to  support 
the  indictment,  arbitrarily  give  it  a  meaning  with  which  the 
use,  habits,  or  understanding  of  mankind  would  plainly  dis- 
agree.** Words,  taken  by  themselves,  may  be  open  to  this 
objection,  and  yet,  taken  in  connection  with  other  words 
us^d,  they  may  be  sufficient.  Words  are  not  ambiguous  if  it 
sufficiently  appears  from  the' context  in  what  sense  they  are 
intended,  and  repugnancy  only  ^exists  where  a  sense  is  an- 
nexed to  words  which  is  either  absolutely  inconsistent 
therewith,  or,  being  apparently  so,  is  nbt  accompanied  by 
anything  to  explain  or  define  them.*' 

11  Com.  T.  Lawless,  101  Masa  32. 

i«  Com.  V.  Pray,  13  Pick,  (Mass.)  359;  post,  p.  288, 

IS  State  T.  Dandy,  1  Brev.  (S.  C.)  395.  But  see  Com.  ▼.  Roberts, 
145  Ky.  290,  140  S.  W.  313. 

i«  State  ▼.  Staples,  126  Minn.  396, 148  N.  W.  283.    And  see  post,  211. 

IB  Beg.  ▼.  Stokes,  1  Denlson,  Crown  Cas.  307;  Com.  t.  Butler,  1 
Allen  (Mass.)  4 ;   Wright  v.  Bex,  1  Adol.  &  E.  448. 

i«  Bex  T.  Stevens,  5  East,  257. 

IT  1  Chit.  Cr.  Law,  173;  Beg.  v.  Craddock,  2  Denison,  Crown  Cas. 
31 ;  JeflFrles  t.  Com.,  12  Allen  (Mass.)  145 ;  Com.  ▼.  Kelly,  123  Mass. 
417. 
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73.  The  indictment  must  be  in  the  English  language. 

Formerly,  in  England,  indictments,  like  all  other  legal 
proceedings,  were  in  the  Latin  language ;  but  the  rule  for  a 
long  time  has  been  that  they  must  be  in  English.  If,  how-w 
ever,  any  document  in  a  foreign  language,  as  a  libel  or  a 
forged  instrument,  be  necessarily  introduced,  it  should  be 
set  out  in  the  original  tongue,  and  then  translated  so  as  to 
show  its  application.^' 

74.  Abbreviations  ought  never  to  be  used  except  in  setting 

forth  the  facsimile  of  a  writing.  An  indictment  is 
not  bad,  however,  because  the  usual  initials  and 
figures  are  used  for  dates,  nor  because  of  the  use  of 
other  abbreviations  which  are  commonly  used  and 
understood. 

By  statute  in  England  all  indictments  are  required  to  be 
in  words  at  length,  and  therefore  no  abbreviations  can  be 
used.  Nor  can  any  figures  be  allowed,  but  all  numbers  must 
be  expressed  in  words  at  length.^ •  There  is  an  exception, 
of  course,  in  those  cases  where,  as  in  the  case  of  foreery,  a 
facsimile  of  an  instrument  must  be  given  in  an  indictment.*® 
In  this  country,  as  yre  shall  see,  it  is  held  that  the  usual 
initials  and  figures  may  be  used  for  dates.*^  Probably  other 
abbreviations  may  be  used  if  they  have  been  so  commonly 
used  that  they  have  acquired  a  meaning  which  is  commonly 
known;  but  abbreviations  of  words  employed  by  men  of 
science  or  in  the  arts  will  not  answer,  without  a  full  expla- 
nation of  their  meaning  in  ordinary  language.** 

xa  Post,  p.  241.  i»  1  Chit  Cr.  Law,  .17a 

!•  Post,  p.  230. 

ti  Post,  p.  287. 

tt  17.  S.  T.  Beichert  (O.  C.)  32  Fed.  142.  It  has  been  held  that  the 
mathematical  signs  for  "degrees/'  etc.,  cannot  be  used.  State  ▼. 
Town  of  Jericho,  40  Vt  121.  W  Am.  Dea  387.  But  "&"  for  "and" 
has  been  held  not  to  yltiate  tiie  indictment.    Pickens  t.  State,  58  Ala. 
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75.  A  videlicet  or  scilicet  (e.  g.,  to  wit,  or  that  is)  may  be 
used  to  render  more  particular  and  certain  a  state- 
ment before  general  or  obscure.  Its  use,  if  the  al- 
legation is  immaterial,  will  not  prevent  rejection 
of  the  allegation  as  surplusage;  nor,  on  the  other 
hand,  if  the  allegation  is  material,  will  it  allow  such 
rejection^  or  dispense  with  strict  proof. 

In  setting  forth  time,  place,  number,  quantity,  etc.,  it  is 
very  usual  to  introduce  the  statement  under  what  is  termed 
a  videlicet  or  scilicet — as,  "that  afterwards,  to  wit,  on,"  etc., 
or  "at,"  etc.,  the  accused  did,  etc.,  or  a  fact  occurred.  Lord 
Hobart  speaking  of  a  videlicet,  says  that  its  use  is  to  par- 
ticularize that  which  was  before  general,  or  to  explain  that 
which  was  before  doubtful  or  obscure ;  that  it  must  not  be 
contrary  to  the  premises,  and  neither  increase  nor  diminish, 
but  that  it  may  work  a  restriction  where  the  former  words 
were  not  express  and  special,  but  so  indifferent  that  they 
might  receive  such  a  restriction,  without  apparent  injury.*' 
"The  precise  and  legal  use  of  a  videlicet  in  every  species  of 
pleading  is  to  enable  the  pleader  to  isolate,  to  distinguish, 
and  to^x  with  certainty  that  which  was  before  general,  and 
which,  without  such  explanation,  might  with  equal  proprie- 
ty have  been  applied  to  different  objects."  ** 

Respecting  the  effect  of  the  use  of  this  mode  of  statement, 
it  has  been  said  that  where  the  time  when  a  fact  happened 
is  immaterial,  and  it  might  as  well  have  happened  at  anoth- 
er, day,  there,  if  alleged  under  a  scilicet,  it  is  absolutely  nug- 
atory, and  therefore  not  traversable,  and  if  it  be  repugnant 
to  the  premises,  or  not  proved  as  laid,  the  defect  will  not 
vitiate,  but  will  be  rejected  as  superfluous.**  But  where 
the  precise  time,  etc.,  is  material  and  enters  into  the  sub- 
stance of  the  description  of  the  offense,  there  the  time,  etc., 
though  laid  under  a  scilicet,  is  conclusive  and  traversable, 
and  it  will  be  intended  to  be  the  true  time  and  no  other, 
and,  if  impossible  or  repugnant  or  not  proved,  the  defect 

2«  Stukeley  v.  Butler,  Hob.  172,  quoted  in  1  (Xilt  Or.  Law,  226. 
See  State  v.  Brown,  51  Conn.  1. 
1*  Com.  V.  Hart,  10  Gray  (Mass.)  465. 
SB  State  ▼.  Haney,  8  N.  C.  460;   State  v.  Heck,  23  Minn.  549. 
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will  vitiate.**  Either  the  allegation  must  exactly  corre- 
spond with  the  fact  or  it  may  vary.  If  the  former,  it  will 
be  well  laid  with  a  scilicet,  which  may  be  rejected;  and  if 
the  latter,  though  the  scilicet  were  omitted,  evidence  of  a 
different  day,  quantity,  or  place  may  be  admitted.  Thus,  in 
indictments  for  extortion,  or  taking  a  greater  sum  for  bro- 
kerage than  allowed  by  statute,  though  the.  sum  be  stated 
without  a  videlicet,  it  is  not  necessary  to  state  it  with  pre- 
cision.'^ And,  on  the  other  hand,  where  the  true  sum  must 
be  set  forth,  it  will  not  dispense  with  strict  proof  to  allege 
a  different  sum  under  a  scilicet.** 

Therefore  it  would  seem  that  the  use  of  a  videlicit  or  scili- 
cet is  of  no  benefit  to  the  pleader.** 


76.  Mere  clerical  or  grammatical  errors  in  drafting  an  in- 
dictment will  not  vitiate  it,  if  the  sense  is  not  ob- 
scured or  changed.** 

Where,  for  instance,  an  information  for  arson  charged 
that  the  accused  theretofore,  to  wit,  on  a  certain  day,  etc., 
and  at  a  certain  place,  the  inhabited  dwelling  of  a  certain 
person  there  situated  "was  willfully,  maliciously,  and  felo- 
niously set  fire  to,  with  intent  then  and  there  to  burn/'  etc., 
it  was  held  good  on  motion  in  arrest  of  judgment.  The 
word  "was"  was  considered  a  mere  clerical  error,  and  was 

a«  Jansen  v.  Ostrander,  1  Cow.  (N.  Y.)  676 ;  Gleason  v.  McVickar,  7 
Cow.  (N.  Y.)  43 ;  State  v.  Phinney,  32  Me.  440 ;  Hastings  v.  Lovering, 
2  Pick.  (Mass.)  223,  13  Am.  Dec  420 ;  Paine  v.  Fox,  16  Mass.  133. 

2T  Rex  V.  Gillham,  6  Term  R.  265,  1  Esp.  285. 

28  Grimwood  v.  Barrit,  6  Term  R.  462. 

«»  See  Bishop,  New  Cr.  Proc.  §  406. 

80  People  V.  Duford,  66  Mich.  90.  33  N.  W.  28;  Rex  v.  Dowlin,  5 
Term  R,  317;  Rex  y.  Beach,  Cowp.  229;  Morgan  v.  Edwards,  2 
Marsh.  100;  State  v.  Wimberly,  3  McCord  (S.  G.)  190;  State  v. 
Haider,  2  McCord  (S.  C.)  377, 13  Am.  Dec.  738 ;  Rex  v.  Hart,  1  Leach, 
145 ;  State  v.  Whitney,  15  Vt  298 ;  Com.  v.  Call,  21  Pick.  (Masa)  515 ; 
People  V.  Warner,  5  Wend.  (N.  Y.)  271 ;  Langdale  v.  People,  100  111. 
263;  Fortenberry  v.  State,  55  Miss.  403;  Ward  v.  State,  50  Ala.  120; 
State  V.  Edwards,  19  Mo.  674 ;  State  v.  Davis,  80  N.  0.  384 ;  Lazier 
T.  Com.,  10  Grat  (Va.)  708;  State  v.  Gllmore,  9  W.  Va.  Wl;  Shay  v. 
People,  22  N.  Y.  317 ;   State  v.  Keener,  225  Mo.  488,  125  S.  W.  747. 
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read  "did."  '^  Where  the  meaning  is  not  changed,  and  is 
clear,  an  indictment  will  not  be  held  insufficient  merely  be- 
cause a  word  is  misspelled,  or  a  letter  is  omitted,**  or  be- 
cause a  word  is  used  which  is  grammatically  wrong,  or  a 
word  which  is  not  essential  is  omitted.**  If  the  error  chang- 
es or  destroys  the  sense  or  an  essential  word  is  omitted,  it  is 
otherwise.**     > 

«i  People  V.  Duford,  supra. 

s2Bez  V.  Beech,  1  Leach,  Crown  Caa  134;  Rex  ▼.  Hart,  Id.  145; 
State  V.  MoUer,  12  N.  C.  263 ;  Keller  v.  State.  25  Tex.  App.  325,  8  S. 
W.  275;  State  v.  Orane,  4  Wis.  400;  State  v.  Hedge,  6  Ind.  330; 
Lefler  t.  State,  122  Ind.  206,  23  N.  B.  154. 

««  State  V.  Whitney,  16  Vt.  298 ;  People  v.  Warner,  5  Wend.  (N.  Y.) 
271;  McLaughlin  v.  Com.,  4  Rawle  (Pa.)  464;  State  v.  Brady,  14  Vt 
353;  State  v.  Freeman,  21  Mo.  481;  Evans  v.  State,  58  Ark.  47,  22 
S.  W.  1026 ;  Jackson  v.  State,  88  Ga.  784, 15  S.  E.  677. 

«*  People  V.  St  Clair,  56  CaL  406;  State  v.  Edwards,  70  Mo.  480; 
Strader  v.  State,  92  Ind.  376;  Jones  v.  State,  21  Tex,  App.  349,  17 
S.  W.  424;  Moore  t.  State,  7  Tex.  App.  42;  State  v.  Rector,  126  Mo. 
328,  23  S.  W.  1074.  Thus,  under  a  statute  punishing  any  person 
who  shall  cause  a  stallion  to  serve  mares  near  a  public  highway,  un- 
less the  place  **l8  so  surrounded  by  artificial  or  natural  barriers''  as 
to  obstruct  the  view,  etc.,  an  Indlctnitent  for  causing  such  service 
near  a  public  highway  which  alleges  merely  that  the  place  was  not 
80  surrounded  by  "arUfidal  and  barriers"  as  to  obstruct  the  view  Is 
bad.  State  v.  Raymond,  54  Mo.  App.  425.  It  is  impossible  to  recon- 
cile the  decisions.  Thus  "Tebruary"  has  been  read  "Ftebniary,"  Wit^ 
ten  V,  State,  4  Tex.  App.  70 ;  "eiget,"  for  "eight,"  Somerville  v.  State, 
6  Tex.  App.  433 ;  "mair"  for  "mare,"  State  v.  Myers,  85  Tena  203, 
5  S.  W.  377;  **Janury"  for  "January,"  Hutto  v.  State,  7  Tex.  App. 
44;  "rill"  for  "kill,"  Irvln  v.  State,  7  Tex.  App.  109;  "frausulently" 
for  "fraudulently,"  St  Louis  v.  State  (Tex.  Cr.  App.)  59  S,  W.  889; 
"gol"  for  "gold,"  Grant  v.  State,  55  Ala.  201;  "assalt"  for  "aasauU," 
State  V,  Crane,  4  Wis.  400.  But  "maice"  for  "malice"  has  been  held 
bad.  Wood  v.  State,  50  Ala.  144;  "prom.,"  for  **promlse,"  Latham  v. 
State,  63  Tex.  Or.  R.  632,  141  S.*  W.  953;  "larcey"  for  "larceny," 
People  V.  St  Clair,  56  Cal.  406 ;  "malice  af orethou"  for  "malice  afore- 
thought" Griffith  Y.  State,  90  Ala.  583,  8  South.  812.  Yet  the  word 
"fraudulently,"  for  which  "frausulently"  was  used  in  St  Louis  v. 
State,  supra,  waa  as  necessary  tis  "malice,"  for  whidi  '*maioe"  was 
used  in  Wood  ▼.  State,  supra,  and  the  context  showed  as  clearly  In 
the  one  case  as  the  other  what  word  was  intended.  In  BvaiiB  y. 
State,  34  Tex.  Cr.  R.  110,  29  S.  W.  266,  the  defendant  was  indict^ 
for  robbery,  and  the  indictment  stated  the  goods  taken  to  be  in  the 
"possioii"  of  one  Barnard.  The  court  quashed  the  indictment,  Bay- 
ing :  '^The  sufficiency  of  the  word  'posslon,'  as  used  In  the  indictmtfit, 
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77.  The  inducement  is  a  statement  of  preliminary  facts 
which  do  not  enter  into  the  description  of  the  of- 
fense, but  which  are  necessary  to  be  shown  in  or- 
der to  show  the  criminal  character  of  the  acts 
charged.  Not  being  a  part  of  the  description  of  the 
offense,  it  does  not  require  the  same  certainty.*' 

In  an  indictment  for  dissuading,  hindering,  and  prevent- 
ing a  witness  from  appearing  at  court,  statements  as  to  the 
summoning  of  the  witness  are  merely  by  way  of  inducement 
to  the  substance  of  the  charge  against  the  defendant,  and  it 
need  not  be  stated  with  certainty  where  the  witness  w^s 
summoned  and  when  he  was  required  to  appear.' •  And,  in 
an  indictment  for  disobeying  the  order  of  justices,  state- 
ments that  the  justices  had  jurisdiction  to*  make  the  order, 
and  that  It  was  obligatory,  are  matter  of  inducement,  which 


Instead  of  the  word  'possession/  used  in  the  statute  defining  robbery 
is  thos  presented  for  our  consideration.  We  have  examined  the  dic- 
tionaries, and  nowhere  find  such  a  word  as  'possion';  nor  do  we 
find  it  used  as  an  abbreviation  for  'possession^  or  any  other  word.  It 
is  not  idem  sonans  with  the  word  ^possession,'  nor  can  we  consider  It' 
simply  as  an  instance  of  bad  spelUng  [though  that  was  clearly  what 
it  was,  since  the  court  admitted  there  was  no  such  word,  and  that  It 
was  not  an  abbreviation].  Evidently  the  pleader  intended  to  write 
ip  the  indictment  the  word  'possession/  but  with  us  it  is  not  a  ques- 
tion of  what  he  means,  but  what  did  he  do ;  and  the  word  'posses- 
sion,' in  defining  the  offense  of  robbery,  is  material,  and  we  cannot 
supply  it  by  intendment."  In  State  v.  Gaspary,  11  Rich.  (S.  O.)  356, 
which  was  an  indictment  for  falUng  to  support  a  bastard  child,  it 
was  stated  In  the  indictment  that  the  defendant  was  the  "farther" 
of  the  bastard.  The  court  held  the  indictmient  void,  declaring  It  did 
not  know  what  the  "farther"  of  a  bastard  child  could  be,  though  in 
the  jurisdiction  "farther"  and  "father"  are  idem  sonans;  while  in 
State  V.  Ck>lly,  69  Mo.  App.  444,  the  court  sustained  an  indictment 
against  the  defendant  for  selUng  one  bottle  of  "larger"  beer.  The 
Alabama  court,  that  in  Griffith  v.  State,  90  Ala.  583,  8  South.  812, 
held  that  an  indictment  alleging  the  killing  to  have  been  done  with 
"malice  aforethou,"  was  Insufficient,  later  held  that  "malice  afore- 
thougt"  was  not  bad.  '  Sanders  v.  State,  2  Ala.  App.  13,  56  South.  69. 

SB  Oomi  y.  Reynolds,  14  Gray  (Mass.)  87,  74  Am.  Dec.  665 ;  Reg.  v. 
Wyatt,  2  Ld.  Raym.  1191;  Reg.  v.  BidweU,  1  Denison,  Orown  Oas. 
222. 

s«  Com.  V.  Reynolds,  supra. 
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may  be  alleg-ed  generally.  The  oflEense  is  the  disobedience 
of  the  order.*^  So,  in  an  indictment  for  libel,  where  the 
writing  as  set  out  in  the  indictment  is  not  necessarily  libel- 
ous, a  preliminary  statement  of  facts  is  necessary,  in  order 
to  show  its  libelous  character.** 


78.  An  innuendo  is  a  statement,  showing  the  application  or 
meaning  of  matter  previously  expressed,  the  ap- 
plication or  meaning  of  which  would  not  otherwise 
be  clear.  It  can  only  explain  some  matter  already 
sufficiently  expressed.  It  cannot  add  to  or  enlarge 
or  change  the  sense  of  previous  words. 

We  have  just  explained  the  necessity  of  an  inducement 
in  an  indictment  for  libel  where  the  matter  written  is  not 
in  itself  prima  facie  libelous.  If,  after  this,  the  matter  al- 
leged in  the  inducement  and  charge  is  not  obviously  libel- 
ous, or  applicable  to  the  party  charged  to  have  been  libeled, 
it  is  necessary  to  render  it  so  by  explaining  its  real  meaning 
by  an  innuendo.**  This  is  necessary  only  where  the  intent 
may  be  mistaken,  or  where  it  cannot  be  collected  from  the 
libel  itself.  It  is  necessary  where  the  words  of  the  writing 
are  general,  ironical,  or  written  by  way  of  allusion  or  in- 
ference, so  that,  in  order  to  show  its  offensive  meaning,  it 
connects  the  writing  with  some  facts  or  associations  not  ex- 
pressed in  words,  but  which  they  necessarily  present  to  the 
mind.  In  this  case  an  explanation  must  be  put  upon  the 
record,  because  the  jury  can  take  cognizance  of  nothing  but 
what  is  there  stated  with  legal  precision.**  The  innuendo 
is  only  explanatory  of  matter  already  expressed,  which  it 
applies  to  the  part  that  is  ambiguous,  but  it  neither  alters 
nor  enlarges  the  sense  of  previous  averments.*^    It  not  only 

•7  Keg,  V.  Bidwell,  supra.  ««  Post,  p.  246. 

«»  3  Chit  Cr.  Law,  875;  post,  p,  240. 

40  3  Chit.  Cr.  Law,  875;  State  v.  Corbett,  12  R  I.  288;  State  ▼. 
Mott,  45  X.  J.  Law,  4&4. 

413  Chit  Cr.  Law,  875b;  Rex  ▼.  Greepe,  2  Salk.  513;  Woolnoth 
V.  Meadows,  5  East,  469;  Goodrich  v.  Hooper,  97  Mass.  1,  03  Am. 
Dec.  49;  Com.  v.  Keenan,  67  Pa.  203;  State  v.  Spear,  13  R.  I.  326; 
Mix  V.  Woodward,  12  Conn.  262 ;  State  v.  Atkins,  42  Vt  252. 
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cannot  supply  what  has  not  been  alleged  in  the  inducement 
or  the  libel  as  set  out,  but  it  cannot  even  render  certain  that 
which  is  there  uncertain.  Every  fact  necessary  to  show 
that  the  words  are  libelous  must  be  stated  in  the  induce- 
ment or  libel.  The  libelous  meaning  of  the  words  cannot  be 
explained  by  an  innuendo  of  a  fact  not  previously  stated 
with  legal  precision  and  certainty.  Everything  necessary  to 
be  stated  must  be  stated  previous  to  the  innuendo.  _  The  of- 
fice of  the  innuendo  is  to  apply  facts  thus  stated  to  the  mat- 
ter charged  as  libelous.**  Whenever  the  innuendo  is  erro- 
neous in  consequence  of  its  going  beyond  its  office,  if  the 
libel' be  clear  without  it  the  defective  part  may  be  rejected 
as  surplusage.*' 

The  same  rule  applies  to  indictments  for  forgery.  If  ex- 
trinsic facts  are  necessary  to  show  that  the  instrument  al- 
leged to  have  been  forged,  and  set  out  in  the  indictment, 
was  such  an  instrument  as  could  be  the  subject  of  forgery, 
these  facts  must  be  stated  by  way  of  inducement,  and,  if 
necessary,  applied  to  the  instrument  by  innuendo.** 


SURPLUSAGE 

79.  The  introduction  of  averments  which  are  superfluous 
and  immaterial  will  not  render  the  indictment  bad. 
If  it  can  be  supported  without  them,  they  will  be 
rejected  as  surplusage.  But  no  allegation  can  be 
so  rejected,  even  if  it  was  unnecessary,  where  it  is 
descriptive  of  the  identity  of  that  which  is  essen- 
tial. ' 

Superfluous  and  immaterial  averments,  not  descriptive  of 
the  identity  of  what  is  essential,  will  generally  be  rejected 

« 

42  3  Chit  Gr.  Law,  873,  875b;  Woolnoth  v.  Meadows,  6  East,  469; 
Hawkes  v.  Hawkey,  8  East,  427;  James  v.  iRutleeh,  4  CJoke,  17b; 
Ciom.  Y.  Snelling,  16  Pick.  (Mass.)  821;  Thomas  ▼.  Groswell,  7  Jobns. 
(N.  Y.)  271,  6  Am.  Dec.  269. 

4s  Woolnoth  T.  Meadows,  6  East,  463 ;  Hawkes  v.  Hawkey,  8  East, 
427;  Smith  v.  Ck)oker,  Gro.  Gar.  612 ;  Peake  v.  Oldham,  Oowp.  276. 

**  Post,  p.  246. 

Glabk  Cb.Pboo.<2d  Ed.) — ^14 
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as  surplusage,  and  therefore  will  not  render  the  indictment 
bad." 

As  we  have  seen,  an  indictment  cannot  charge  the  offense 
in  the  disjunctive.**  An  indictment  is  not  rendered  bad, 
however,  by  a  statement  in  the  disjunctive  if  the  statement 
is  superfluous,  for  it  will  be  rejected  as  surplusage.  Thus 
an  indictment  for  robbery  is  not  bad  because  it  charges  that 
it  was  committed  "in  or  near  the  highway,"  for  the  exact 
place  of  its  commission  is  immaterial.*^ 

Nor  is  an  indictment  rendered  bad  for  duplicity  by  an  al- 
legation which  is  superfluous;  as,  for  instance,  where  it 
charges  that  the  defendant  "did  embezzle,  steal,  take,  and 
carry  away"  certain  goods.  "This  indictment  is  not  bad  for 
duplicity,  as  charging  the  two  offenses  of  larceny  and  em- 
bezzlement in  the  same  count.  The  term  'embezzle*  is  in- 
troduced into  the  count,  but  not  in  any  such  manner  as  to 
give  to  the  count  the  character  of  a  charge  of  embezzlement. 
It  is  without  any  of  those  technical  allegations  essential  to 
a  charge  of  embezzlement ;  and  the  indictment  being  perfect 
without  it,  as  a  charge  of  larceny,  the  word  'embezzle'  may 
well  be  stricken  out  as  surplusage."  *• 

An  indictment,  as  we  have  seen,  is  bad  if  it  is  repugnant 


*•  1  Hale.  P.  O.  535;  State  v.  Kendall,  3i3  Neb.  817,  57  N.  W.  525; 
State  V.  Broughton,  71  Miss.  90,  13  South.  885;  State  v.  Ean,  90 
Iowa,  534,  58  N.  W.  898;  People  v.  Laurence,  137  N.  Y.  517,  33  N.  E. 
547;  Turner  v.  Muskegon  Circuit  Judge,  95  Mich.  1,  54  N.  W,  705 ; 
State  V.  Kern,  51  N.  J.  Law,  259,  17  Atl.  114.  See  Llttell  v.  State, 
133  Ind.  577.  33  N.  B.  417;  State  v.  Sovem,  2S?5  Mo.  580,  125  S.  W. 
769.    And  see  the  cases  hereafter  particularly  referred  to. 

*•  Ante.  p.  199.  ^ 

*T  1  Hale,  P.  0.^535.  And  see  State  v.  Gilbert,  13  Vt  647;  Moyer 
▼.  Com.,  7  Pa.  439;  Respublica  v.  Arnold,  3  Teates  (Pa.)  417;  Ex 
parte  Pain,  5  Bam.  &  O.  254;  Raisler  y.  State,  55  Ala.  64;  Rex  v. 
Wardle,  Rusa  &  R.  9;  State  v.  Ellis,  4  Mo.  474;  McGregor  y.  State, 
16  Ind.  9. 

«s  Oom.  y.  Simpson,  9  Mete.  (Mass.)  138 ;  Oom.  y.  Brown,  14  Gray 
(Mass.)  429;  post,  p.  829.  In  State  y.  Edwards,  19  Ma  674,  the  in- 
dictment alleged  that  the  defendant  "assault,  beat,  and  maltreat" 
one  X.  The  word;  "did"  was  inadvertently  omitted^  The  court  held 
that  the  words  "assault  and  maltreat"  could  be  rejected  as  surplus- 
age, and,  being  rejected,  the  word  "did"  was  not  necessary  before 
the  word  "beat." 
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or  inconsistent  in  a  material  part ;  but  where  the  repugnant 
or  contradictory  expressions  do  not  enter  into  the  substance 
of  the  offense,  and  the  indictment  may  be  good  without 
them,  they  may  be  rejected  as  surplusage.**  It  has  been 
laid  down  that  where  the  repugnant  matter  is  inconsistent 
with  some  preceding  averment,  it  may  be  rejected  as  sur- 
plusage; but  where  the  objectionable  words  are  not  contra- 
dicted by  anything  that  goes  before,  but  are  merely  irrecon- 
cilable with  some  subsequent  allegation,  they  cannot  be 
thus  rendered  neutral.''®  "I  do  not  find  any  authority  in  the 
law,"  it  was  said  by  Lord  EUenborough  in  a  case  involving 
this  point,  "which  warrants  us  in  rejecting  any  material  al- 
legation in  an  indictment  or  information  which  is  sensible 
and  consistent  in  the  place  where  it  occurs,  and  is  not  re- 
pugnant to  any  antecedent  matter,  merely  on  account  of 
there  occurring  afterwards,  in  the  same  indictment  or  infor- 
mation, another  allegation  inconsistent  with  the  fonner, 
and  which  latter  allegation  cannot  itself  be  rejected.  *  ♦  * 
If  the  subsequent  repugnant  matter  could  be  rejected  at  all 
(which  in  this  case  it  cannot,  for  the  reason  before  given), 
it  might  be  so  in  favor  of  the  precedent  matter,  according  to 
what  is  said  by  Lord  Holt  in  Wyatt  v.  Alard,  Salk.  325, 
'that,  where  matter  is  nonsense  by  being  contradictory  and 
repugnant  to  somewhat  precedent,  then  the  precedent  mat- 
ter, which  is  sen^e,  shall  not  be  defeated  by  the  repugnancy 
which  follows,  but  that  which  is  contradictory  shall  be  re- 


4»  1  Chit  Cr.  Law,  231;  2  East,  P.  C.  1028;  Com.  v.  Pray,  13  Pick. 
(Mass.)  359;  Baz  v.  Morris,  1  Leach,  109;  Rex  v.  GUI,  Rosa  &  R. 
431;  Trout  v.  State,  111  Ind.  499,  12  N.  E.  1005.  See  Llttell  v. 
State,  133  Ind.  577,  33  N.  E.  417.  Where  an  Indictment  charged  an 
oifense  against  Matt  Taylor,  "whose  Christian  name  Is  otherwise 
unknown,"  It  was  held  not  bad  for  repugnancy,  as  the  words  quoted 
could  be  rejected  as  surplusage.  Taylor  v.  State,  100  Ala.  68,  14. 
South.  875.  In  Rex  y.  Morris,  1  Leach,  109,  EYancls  Morris  was 
Indicted  for  receiving  stolen  goods.  The  Indictment  stated  that 
Francis  Morris  received  the  goods,  "he,  the  said  Thomas  Morris," 
*  *  *  well  knowing  the  goods  to  be  stolen.  It  was  held  that  the 
words  ''the  said  Thomas  Morris"  might  be  rejected  as  surplusage, 
and  the  Indictment  was  sustained.  See,  also,  State  v.  Staples,  126 
BfQnn.  396, 148  !N.  W.  283. 

60  1  Chit  Or.  Law,  231. 
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jected/  But  here  the  matter  required  to  be  rejected  is  pre- 
cedent matter,  and  is  also,  in  the  place  where  it  occurs, 
sensible,  and  liable  to  no  objection  whatever."  *^ 

The  great  difficulty  in  the  application  of  the  doctrine  we 
are  here  discussing  is  to  determine  when  a  particular  alle- 
gation is  surplusage,  and  may  be  stricken  out  without  af- 
fecting the  validity  of  the  indictment,  and  when  it  is  not. 
If  the  allegation  is  wholly  foreign  to  the  charge,  or,  though 
tiot  foreign,  can  be  stricken  out  entirely,  and  yet  leave  the 
crime  properly  charged,  it  may  generally  be  rejected  as  su- 
perfluous. °*  In  an  indictment  for  obtaining  goods  by  false 
pretenses,  for  instance,  the  statement  that  the  offense  was 
committed  by  the  defendant  in  his  "capacity  as  a  merchan- 
dise broker"  is  surplusage.  "This  is  certainly  an  unusual 
and  extraordinary  allegation,  but  we  think  the  maxim, 
*Utile  per  inutile  non  vitiatur,'  is  applicable  to  it.  Inasmuch 
as  a  man  cannot  ordinarily  commit  a  crime  in  any  particular 
capacity  or  in  the  exercise  of  any  special  occupation,  it  does 
not  change  or  in  any  way  affect  the  nature  of  the  charge  to 
aver  that,  when  he  was  committing  it,  he  purported  or 
claimed  to  act,  or  actually  did  act,  in  a  specific  capacity,  or 
by  virtue  of  a  certain  employment.  An  allegation  in  due 
form  that  a  person  committed  an  assault  and  battery  would 
not  be  vitiated  by  the  addition  of  an  allegation  that  he  did 
it  as  a  constable,  nor  would  an  averment  in  technical  lan- 
guage that  a  defendant  had  committed  larceny  be  rendered 
nugatory  or  insufficient  by  an  additional  allegation  that  he 
committed  the  act  in  his  capacity  as  a  common  carrier.  The 
rule  of  law  as  to  matters  which  may  be  treated  as  surplus- 
age is  clear,  intelligible,  and  consonant  with  good  sense. 
It  is  this :  When,  in  addition  to  facts  which  are  essential  to 
the  charge,  others  are  alleged  which  are  wholly  redundant 
and  useless,  the  latter  may  be  wholly  disregarded.    As  the 

81  Rex  V.  Stevens,  5  East,  254;  Wyatt  ▼.  Aland,  1  Salk.  325. 

B«  Rex  V.  Jones,  2  Bam.  &  Adol.  611 ;  Com.  v.  WelUngton,  7  Allen 
(Mass.)  299;  Rex  v.  Holllngberry,  4  Barn.  &  a  329;  Com.  v.  Gavin, 
121  Mass.  54,  23  Am.  Rep.  255;  Com.  v.  Moseley,  2  Va.  Gas.  154; 
State  V.  Bailey,  31  N.  H.  521;  Ryalls  v.  Reg.,  11  Q.  B.  781;  State  v. 
Gorrigan,  24  Conn.  286;  U.  S.  v.  BlUot,  3  Mason,  156,  Fed.  Gas.  No. 
15,044. 
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law  does  not  require  the  superfluous  circumstances  to  be 
alleged,  so,  although  they  have  been  improvidently  stated, 
the  law,  in  furtherance  of  its  object,  will  reject  them  as 
mere  surplusage,  and  will  no  more  regard  them  than  if  they 
had  not  been  alleged  at  all."  "• 

Under  this  rule,  where  an  indictment  correctly  describes 
an  offense  in  the  statement  of  facts,  it  will  not  be  vitiated 
by  the  fact  that  it  designates  it,  in  the  charging  part  or  else- 
where, by  the  wrong  name.**  So,  where  an  indictment 
charges  the  defendant  with  being  a  common  seller  of  intox- 
icating liquors,  that  being  all  that  is  necessary  under  the 
statute,  a  further  averment  that  he  made  certain  specified 
sales  may  be  rejected  as  surplusage."*  And  an  indictment 
charging  an  offense  on  a  particular  day,  and  also  on  divers 
other  days,  is  good ;  a  day  certain  being  alleged,  the  residue 
may  be  rejected.*'  So  where  a  complaint  alleged  that  the 
defendant,  "not  being  first  duly  licensed,  according  to  law, 
as  an  innholder,  and  without  any  authority  or  license  there- 
for duly  obtained,  according  to  law,  to  sell  intoxicating  liq- 
uor," did  sell,  etc.,  and  it. appeared  that  he  was  duly  licensed 
as  an  innholder,  but  was  without  authority  to  sell  intoxicat- 
ing liquor,  it  was  held  that  the  allegation  that  he  was  not 
licensed  as  an  innholder  should  be  rejected  as  surplusage, 
and  that  he  was  rightly  convicted  on  the  other  allegations.*^ 
And  an  indictment  for  stealing  a  bank  bill  or  note,  which 
properly  describes  it  by  its  denomination  and  value,  is  not 
bad  because  it  adds  "of  the  goods  and  chattels"  of  a  person 
named,  since,  if  bank  bills  or  notes  cannot  properly  be  term- 
ed "goods  and  chattels,"  these  words  may  be  rejected  as 

8«  Com.  V.  Jeffries,  7  Allen  (Mass.)  571,  83  Am.  Dec.  712. 

0*  State  V.  Shaw.,  35  Iowa,  575;  State  v.  Davis,  41  Iowa,  311;  U. 
S.  V.  Elliot,  3  Mason.  156,  Fed.  Cas.  No.  15,044;  State  v.  Wyatt,  76 
Iowa,  328,  41  N.  W.  31;  U.  S.  v.  Lehman  (D.  C.)  39  Fed.  768;  post, 
p.  304. 

6  5  Com.  V.  Pray,  13  Pick.  (Mass.)  360;  Ck)m.  ▼.  Hart,  11  Cash. 
(Mass.)  130. 

00  People  V.  Adams,  17  Wend.  (N.  Y.)  475.  And  see  Com.  v.  Bry- 
den,  9  Mete.  (Mass.)  137;  Gallagher  v.  State,  26  Wis.  425;  Wells  v. 
Com.,  12  Gray  (Masa)  326;  U.  S.  v.  LaCoste,  2  Mason,  129,  Fed.  Cas. 
No.  15,548. 

BT  Com.  T.  Baker,  10  Gush.  (Mass.)  405. 
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surplusage.'*  So  in  a  complaint  alleging  that  the  defendant 
did  make  an  assault  on  Lucy  Ann  Leach,  and  her  did  strike 
with  a  ferule  "divers  grievous  and  dangerous  blows  upon 
the  head  *  *  *  [of  her,  the  said  Lucy  Ann  Leach, 
whereby  the  said  Lucy  Ann  Leach  was  cruelly  beaten  and 
wounded,  and  other  wrongs  to  the  said  Lucy  Ann  Leach 
then  and  there  did  and  committed],  to  her  great  damage," 
it  was  held  that  the  words  in  brackets  could  be  rejected  as 
surplusage,  leaving  a  sufficient  charge  of  assault  on  Lucy 
Ann  Leach."* 

As  we  shall  presently  see,  an  indictment  for  a  statutory 
offense  should  conclude  "against  the  form  of  the  statute," 
but  it  would  be  improper  for  an  indictment  for  a  common- 
law  oflEense  to  so  conclude.  The  insertion  of  the  words  in 
the  latter  case,  however,  will  not  render  the  indictment  bad, 
for  they  may  be  rejected  as  surplusage.'* 

Unnecessary  Matter  of  Description 

Care  must  always  be  taken  to  distinguish  between  aver- 
ments which  are  thus  wholly  foreign  and  immaterial,  or 
which,  though  not  wftolly  foreign,  can  be  stricken  out  with- 
put  destroying  the  accusation,  and  averments  which,  though 
they  might  have  been  omitted,  enter  into  the  description  of 
the  offense.  If  the  whole  averment  may  be  rejected  >)vithout 
injury  to  the  pleading,  it  may  be  rejected;  but  it  is  other- 
wise with  averments  of  essential  circumstances  stated  with 
unnecessary  particularity.  No  allegation,  though  it  may 
have  been  unnecessary,  can  be  rejected  as  surplusage,  if  it 
is  descriptive  of  the  identity  of  that  which  is  legally  essen- 
tial to  the  charge.'*    The  application  of  this  rule  often  de- 

08  Eastman  v.  Com.,  4  Gray  (Mass.)  416;  Rex  v.  Morris,  1  Leach. 
109;  Reg.  v.  Radley,  1  Denison,  Crown  Ctas.  450;  Com.  v.  Bennett, 
118  Mass.  462. 

B»  Com.  y.  RandaU,  4  Gray  (Mass.)  36.  And  see  Oom.  y.  Hunt,  4 
Pick.  (Mass.)  252;  Reg.  y.  Crespin,  11  Q.  D.  913;  Rex  y.  Morris,  1 
Leach,  109;  Greeson  y.  State,  5  How.  (Miss.)  33;  State  y.  Wall,  39 
Mo.  532. 

60  Kez  y.  Mathews,  5  Term  R.  162;  Com.  y.  Hoxey,  16  Mass.  385; 
Com.  y.  Reynolds,  14  Gray  (Mass.)  87,  74  Am.  Dec.  665. 

•1  U.  S.  y.  Howard,  3  Somn.  12,  Fed.  Cas.  No.  15,403;  Alkenbrack 
y.  People,  1  Denio  (N.  Y.)  80;  Com.  y.  Atwood,  11  Mass.  93;  State 
y.  Noble,  15  Me.  476;   Com.  y.  Hope,  22  Pick.  (Mass.)  1;   Dennis  y. 
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» 

feats  the  ends  of  justice,  and  has  l>een  abrogated  by  statute 
in  som^  jurisdictions.** 

A  few  illustrations  will  make  the  rule  clear.  It  has  been 
held,  for  instance,  that,  though  an  indictment  for  stealing  a 
sheet  need  not  state  the  material  of  which  it  is  composed, 
yet,  if  it  does  so,  it  must  be  proved  as  described ;  and  an  in- 
dictment for  stealing  "one  white  woolen  flannel  sheet"  will 
not  be  sustained  by  proof  of  stealing  a  blanket  made  pairtly 
of  cotton  and  partly  of  wool.'*  It  is  not  necessary,  as  we 
shall  see,**  to  describe  third  persons  further  than  by  their 
name ;  but,  if  an  addition  is  stated,  it  must  be  proved.  Thus, 
in  an  indictment  for  bigamy,  if  the  woman  whom  it  is  alleg- 
ed that  the  defendant  bigamously  married  is  described  as  a 
widow,  and  the  evidence  shows  that  she  was  a  spinster,  the 
variance  is  fatal.**  "Whenever  a  person  or  thing  necessary 
to  be  mentioned  in  an  indictment  is  described  with  unnec- 
essary particularity,  all  the  circumstances  'of  the  descrip- 
tion must  be  proved;  for  they  are  essential  to  its  identity. 
Thus,  in  an  indictment  for  stealing  a  black  horse,  the  animal 
is  necessarily  ^mentioned,  but  the  color  neea  not  be  stated, 
yet,  if  it  is  stated,  it  is  made  descriptive  of  the  particular 
animal  stolen,  and  a  variance  in  the  proof  of  the  color  is 
fatal.**    So,  in  respect  to  the  larceny  of  lumber,  the  special 

State,  91  Ind.  291;  Com.  v.  'Ik^riarty,  135  Mass.  540;  State  y.  Sher- 
burne, 59  N.  H.  99;  Gray  v.  State,  11  Tex.  App.  411;  Goodlove  r. 
State,  82  Ohio  St.  365,  92  N.  B.  491,  30  L.  B.  A.  (N.  S.)  134,  19  Ann. 
Cas.  893 ;  post,  pp.  886,  389,  395,  401.  As  to  ownership  of  property, 
see  post,  p.  389. 

«2  See  Ooodall  v.  State,  22  Ohio  St  203.     ' 

•s  Alkenbrack  t.  People,  supra.  The  reason  for  the  rule  is  that, 
though  It  was  unnecessary  to  describe  the  sheet  (in  which  case  it 
may  be  noted  the  defendant  would  be  compelled  to  come  prepared 
to  disprove  the  taking  of  any  kind  of  sheet  that  the  prosecutor 
might  introduce  evidence  of  the  taking  of),  yet  if  the  sheet  is  de- 
scribed the  defendant  would  be  misled  if  evidence  of  any  other  kind 
of  sheet  was  produced  against  him  on  the  triaL  The  ends  of  Jus- 
tice would  be  furthered  by  allowing  the  description  of  the  article  to 
be  stricken  out,  or  amended,  with  leave  to  the  defendant  to  postpone 
.  the  trial,  if  he  was  in  fact  misled  by  the  mi8descripti<HL 
•  •*  Post,  p.  227. 

•»  Rex  V.  Deeley,  1  Moody,  Crown  Oas.  308. 

••  1  Greenl.  Ev.  §§  56,  65.    But  see  State  v.  Gilbert,  13  Yt  647. 
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marks  on  it  need  not  be  described ;  but,  if  they  are  describ- 
ed, the  omission  or  failure  to  prove  them  exactly  as  they  are 
alleged  would  constitute  an  essential  variance  between  the 
allegation  and  the  proof,  and  would  necessarily  prevent  a 
conviction/^  And  the  authorities  affirm  that  where  place 
is  stated,  not  as  venue,  but  as  matter  of  local  descrip- 
tion, the  slightest  variance  between  the  description  of  it  in 
the  indictment  and  the  evidence  offered  concerning  it  will 
be  fatal.®*  And,  in  illustration  of  this  rule,  it  is  said  that  the 
slightest  variance  between  the  indictment  and  the  evidence 
in  the  name  of  the  place  where  the  house  is  situate,  or  in  any 
other  description  of  it,  will  be  fatal  in  indictments  for  steal- 
ing in  a  dwelling  house,  or  burglary  or  arson,  or  for  entering 
a  close  by  night,  being  armed  for  the  purpose  of  taking 
game.  And  therefore  it  is  said  by  Story,  J.,'*  that  no  alle- 
gation, whether  it  be  necessary  or  unnecessary,  whether  it 
be  more  or  less  particular,  which  is  descriptive  of  the  identi- 
ty of  that  which  is  legally  essential  to  the  charge  in  the  in- 
dictment, can  ever  be  rejected  as  surplusage.  And  the  rule 
seems  to  be  fully  established,  both  in  civi^  and  criminal 
cases,  with  respect  to  what  statements  in  the  declaration  or 
indictment  are  necessary  to  be  proved,  that  if  the  whole  of 
the  statement  can  be  stricken  out  without  destroying  the  ac- 
cusation and  charge  in  the  one  case,  and  the  plaintiff's  right 
of  action  in  the  other,  it  is  not  necessary  to  prove  the  partic- 
ular allegation;  but,  if  the  whole  cannot  be  stricken  out 
without  getting  rid  of  a  part  essential  to  the  accusation  or 
cause  of  action,  then,  though  the  averment  be  more  particu- 
lar than  it  need  have  been,  the  whole  must  be  proved,  or 
the  action  or  indictment  cannot  be  maintained."  ^®  In  the 
case  from  which  we  have  quoted,  it  was  held  that  though 
an  indictment  for  wrongfully  desecrating  and  disfiguring  a 
public  burying  ground  need  not  describe  the  burying 
ground  by  metes  and  bounds,  yet,  if  it  does  so,  the  metes 
and  bounds  must  be  proved  as  stated.    In  some  states,  by 


•7  state  V.  Noble.  15  Me.  476. 

•8  See  Reg.  v.  McKenna,  Ir.  Circ.  R.  416. 

«»  U.  S.  V,  Howard,  3  Sumn.  14,  F^.  Cas.  No.  16,403. 

TO  Com.  ▼•  Wellington,  7  Allen  (Mass.)  299. 
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Statute,  an  indictment  for  stealing  money  may  describe  it 
simply  as  money,  without  stating  the  kind.  But,  if  it  does 
unnecessarily  state  the  kind,  the  statement  is  matter  of  de- 
scription which  must  be  proved/* 

We  have  discussed  in  another  connection  the  eflEect  of  al- 
legations under  a  videlicit  or  scilicet.  It  is  only  necessary 
here  to  refer  to  what  was  there  said.^* 

Not  only  may  averments  which  are  superfluous  be  reject- 
ed as  surplusage  on  objection  made  by  demurrer  or  other- 
wise before  trial,  but  they  may  also  be  rejected  at  the  trial, 
or,  after  the  trial,  on  motion  in  arrest  of  judgment,  or  ap- 
peal, ^or  error.''* 

Ti  Lewis  y.  State.  113  Ind.  69.  14  N.  B.  892. 

Ta  Ante,  p. '204. 

T<U.  S.  y.  Howard.  3  Sumn.  15,  Fed.  Cas.  No.  15,403;  Com.  y. 
Keefe,  7  Gray  (Mass.)  332;  Rex  y.  Jones,  2  Bam.  &  AdoL  611;  Com. 
y.  Baker.  10  Cush.  (Mass.)  405 
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CHAPTER  VI 
PLEADING— THB  ACCUSATION  (Continued) 

80.  Allegation  of  Intent. 

81.  Allegation  of  Duty. 

82.  Allegation  of  Notice,  Request,  and  Knowledge. 

83.  Technical  Terms  and  Phrases. 

84.  Aggrayating  Gircamstances — Second  or  Third  Offense, 
85-89.  Setting  Forth  Writings. 

90.  Setting  Forth  Spoken  Worda 

91.  Description  of  Real  Property. 

92.  Description  of  Personal  Property. 

93.  Ownership  of  Property. 

94.  Name  and  Description  of  Third  Persons. 


ALLEGATION  OF  INTENT 

80.  When  a  specific  state  of  mind  or  specific  intent  is  es- 
sential to  constitute  an  offense  or  a  crime  is  at- 
tempted^  but  not  accomplished,  and  the  attempt  to 
carry  out  the  evil  intent  only  can  be  punished,^ 
the  intent  must  be  distinctly  and  precisely  alleged, 
and  proved.  But  if  the  offense  does  not,  by  its 
definition,  require  a  specific  intent,  or  does  not  rest 
merely  in  tendency,  or  in  an  attempt  to  carry  out 
an  evil  intent,  the  evil  intention  need  not  be  al- 
leged.* 

1  It  has  been  said  that  the  intent  mnst  be  alleged  where  a  crim- 
inal act  is  attempted,  but  not  accomplished,  "and  the  evil  intent  only 
can  be  punished."  Heard,  Or.  PI.  145;  Com.  v.  Hersey,  2  Allen 
(Mass.)  173.  This  is  wrong.  A  criminal  intent  is  never  punished. 
There  must  be  some  act  done  in  an  attempt  to  carry  out  the  criminal 
intent  The  intent  is  not  punished,  but  the  act,  because  it  is  done 
with  the  criminal  intent,  is  punished.  The  "attanpt,"  not  the  'In-, 
tent,"  constitutes  the  offense.    See  Clark,  Cr.  Law  (8d  Ed.)  48,  139. 

«1  Hale,  P.  C.  455;  Rex  ▼.  Woodfall,  6  Burrows,  2667;  Rex  ▼. 
PhiUpps,  6  East,  473. 
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The  rule  6n  this  subject  is  well  stated  and  illustrated  in 
a  Massachusetts  case.'  "There  can  be  no  doubt,"  it  is 
there  said,  "that  in  every  case,  to  render  a  party  responsible 
for  a  felony,  a  vicious  will  or  wicked  intent  must  toncur 
with  a  wrongful  act.  But  it  does  not  follow  that,  because 
a  man  cannot  eommh:  a  felony  unless  he  has  an  evil  or 
malicious  mind  or  will,  it  is  necessary  to  av^r  the  guilty 
intent  as  a  substantive  part  of  the  crime,  in  giving  a  tech- 
nical description  of  it  in  the  indictment.  On  the  contrary, 
as  the  law  presumes  that  every  man  intends  the  natural 
and  necessary  consequences  of  his  acts,  it  is  sufficient  to 
aver  in  apt  and  technical  words  that  the  defendant  commit- 
ted a  criminal  act,  without  alleging  the  specific  intent  with 
which  it  was  done.  In  such  a  case,  the  act  necessarily  in- 
cludes the  intent."*  Thus,  in  charging  the' crime  of  bur- 
glary, it  is  necessary  to  show  in  the  indictment  that  the 
breaking  and  entry  was  with  the  specific  intent  to  commit 
a  felony  in  the  house,  for  this  intent  is  an  essential  element 
of  the  crime.  • 

8  Ck)m.  Y.  Hersey,  2  Allen  (Mass.)  173.  In  the  above  discussion 
other  iUustrations  than  those  mentioned  in  the  case  cited  are  in- 
cluded. 

*Rex  V.  Philipps,  6  East,  473;  Reg.  v.  Taylor,  2  Ld.  Raym.  879; 
State  V.  McCarter,  98  N.  O.  637,  4  S.  E.  553;  State  v.  Hurds,  19 
Neb.  316,  27  N.  W.  139. 

5  Winslow  V.  State,  26  Neb.  308,  41  N.  W.  1116 ;  pagie  221,  note  12, 
infra.  It  has  been  held,  however,  that  this  intent  is  sufficiently 
charged  by  alleging  the  breaking  and  entry,  and  the  actual  commis< 
sion  of  the  felony,  on  the  ground  that  the  fact  that  the  felony  is 
committed  is  the  strongest  possible  evidence  of  the  intent,  and  that 
the  allegation  of  the  conmiission  of  the  felony  is  equivalent  to  an 
averment  of  an  intent  to  commit  it.  2  East,  P.  C.  c.  15,  §  24;  Oom. 
V.  Hope,  22  Pick.  (Mass.)  1,  5;  Rex  v.  Fumival,  Russ.  &  R.  445; 
Com.  V.  Brown,  3  Rawle  (Pa.)  207.  The  correctness  of  this  proposi- 
tion is  doubtful,  to  say  the  least  If  a  man  breaks  and  enters  a 
house  without  a  felonious  intent,  and,  after  entering,  forms  and 
carries  otit  a  felonious  intent,  he  does  not  commit  burglary,  for  the 
intent  mustf  exist  at  the  time  of  the  breaking  and  entry,  (^ark,  Cr. 
Law,  238.  If  an  indictment  merely  charges  a  breaking  and  entry^ 
and  actual  commission  of  a  felony  in  the  house,  it  does  not  charge 
a  breaking  and  entry  with  Intent  to  commit  a  felony,  except  argu- 
mentatively  and  inferentiaUy,  and  nothing  is  better  settled  in  the 
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So,  in  an  indictment  for  murder  by  blows  or  slabs  with 
a  deadly  weapon,  it  is  not  necessary  to  expressly  allege 
that  the  blows  were  inflicted  with  an  intent  to  kill  or  mur- 
der. The  law  infers  the  intent  from  proof  that  the  acts 
were  Committed,  and  that  death  ensued.*  The  principle 
also  applies  to  indictments  for  murder  by  poison.  It  need 
not  be  alleged  that  the  poison  was  administered  with  intent 
to  kill.  If  a  person  administers  to  another  that  which  he 
knows  to  be  a  deadly  poison,  and  death  ensues  therefrom, 
the  averment  of  these  facts  in  technical  form  necessarily 
involves  and  includes  the  intent  to  take  life.  It  is  the  nat- 
ural and  necessary  consequence  of  the  act  done,  from  which 
the  law  infers  that  the  defendant  contemplated  and  intend- 
ed the  result  which  followed.''  And,  in  an  indictment  for 
the  crime  of  rape,  it  is  not  necessary  to  allege  that  the 
assault  was  made  by  the  defendant  with  intent  to  ravish ; 
it  is  sufficient  to  allege  the  assault,  and  that  the  defendant 
had  carnal  knowledge  of  the  woman  by  force  and  against 
her  will.    The  averment  of  the  act  includes  the  intent,  and 

criminal  law  than  the  rule  that  no  material  averment  can  be  sup- 
plied by  other  than  necessary  inference.  E)7erything  stated  in  such 
an  indictment  may  be  true,  and  yet  there  may  have  been  no  bur- 
glary, for  the  intent  to  conmiit  the  felony  may  not  have  been  enter- 
tained untU  after  the  breaking  and  entry.  It  is  true  that  the  intent 
may  and  must  necessarily,  in  most  oases,  be  Infeired  from  the  fact 
that  the  felony  was  committed.  This  is  a  matter  of  evidence,  how- 
ever. The  rules  of  evidence  allow  the  existence  of  o'he  fact  to  be 
inferred  from  the  existence  of  other  facts  proved,  though  the  infer- 
ence is  not  a  necessary  one,  but  the  rules  of  criminal  pleading  do  not 
allow  averments  of  a  f&ct  or  circumstance  or  a  mental  condition, 
which  is  necessary  to  constitute  the  crime  sought  to  be  charged,  to 
be  imported  into  an  indictment  by  argument  and  inference,  unless 
it  is  a  necessary  inference.    Ante,   p.  191 ;   note  24,  infra. 

•  C6m.  V.  Hersey,  2  Allen  (Mass.)  173.  But  see  (statutory  murder) 
People  V.  Antoniello  (Co.  Ct)  146  N.  Y.  Supp.  799. 

TCom,  V.  Hersey,  supra.  The  rule  stated  in  the  text  has  received 
very  general  recognition  in  indictments  for  murder,  but  it  seems  not 
to  be  necessary  to  Invoke  it  in  such  cases.  The  definition  of  murder 
requires,  as  the  mental  element  "malice  aforethought"  only,  and  this 
element  it  is  to  be  presumed  was  expressly  averred  in  the*  indict- 
ment, since  at  common  law,  and  under  most  statutes,  an  indictment 
for  murder  without  thi^  averment  would  be  invalid. 
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proof  of  the  commission  of  the  act  draws  with  it  the  neces- 
sary inference  of  the  criminal  intent.* 

If  the  act  was  done  while  the  accused  was  insane/  or 
through  noncriminal  negligence/®  the  accused  may  show 
this  on  the  trial,  and  entitle  himself  to  an  acquittal ;  but  it 
is  not  necessary  to  negative  any  of  these  defenses  in  the 
indictment. 

On  the  other  hand,  if,  by  the  common  law  or  by  the 
provision  of  a  statute,  a  particular  intention  is  essential  to 
an  offense,  or,  as  is  included  in  the  above  proposition,  if  a 
crime  is  attempted,  but  not  accomplished,  so  that  the  only 
offense  punishable  is  the  attempt  to  carry  out  the  particu- 
lar evil  intent,  it  is  necessar)*^  to  allege  the  intent  with  dis- 
tinctness and  precision,  and  to  support  the  allegation  by 
proof.^^  Burglary  is  not  committed  unless  the  -breaking 
and  entry  was  with  the  specific  intent  to  commit  a  felony 
in  the  house.  To  charge  the  crime,  therefore,  the  indict- 
ment must  either  expressly  allege  such  an  intent,  or  per- 
haps, as  stated  above,  sHlege  the  actual  commission  of  a 
felony  from  which  an  intent  to  commit  it  may  be  implied.** 


•  Com.  y.  Hersey,  supra.  •  See  Clark,  Cr.  Law  (3d  Ed.)  04. 

10  See  Clark,  Cr.  Law  (3d  Bd.)  59. 

11  Rex  V.  PhlUpps,  6  East,  473;  Com.  v.  Hersey,  2  Allen  (Mass.) 
173;  State  v.  Davis,  26  Tex.  201;  Fergus  v.  State,  6  Yerg.  (Tenn.) 
345;  CJoffee  v.  State,  3  Yerg.  CTenn.)  283,  24  Am.  Dec.  570;  State  v. 
Beadon,  17  S.  C.  55;  State  v.  Garvey,  11  MJlnn.  154  (Gil.  95);  People 
V.  CongletOD,  44  Cal.  92;   post,  p.  224. 

12  2  Hale,  P.  C.  513;  State  r.  Lodfhart,  24  Ga.  420;  Winslow  v. 
State,  26  Neb.  308,  41,  N.  W.  1116 ;  Portwood  v.  State.  29  Tex.  47, 
94  Am.  Dec.  258;  State  v.  Brady,  14  Vt.  353;  Murray  r:  State, 
48  Ala.  675;  Jones  v.  State,  11  N.  H.  269;  notes  5-7,  supra.  An  In- 
dictment for  burglary  with  intent  to  commit  larceny  need  not  allege 
the  intent  with  the  same  particularity  as  would  be  required  in  an 
indictment  for  larceny.  It  need  not,  for  instance,  describe  the  prop- 
erty intended  to  be  stolen,  nor  state  its  ownership  or  value.  State 
V.  Ayrrell.  98  Mo.  354,  11  S.  W.  734;  Lanier  v.  State,  76  Ga.  304; 
Stokes  V.  State,  84  Ga.  258,  10  S.  B.  740;  Wright  v.  Com.,  82  Va.  183; 
Green  v.  State,  21  Tex.  App.  64,  17  S.  W.  262;  State  v.  Jennings,  79 
Iowa,  513,  44  N.  W.  799;  Reg.  v.  Clarke,  1  CJar.  &  K.  421;  Lamed 
V.  Com.,  12  Mete.  (Mass.)  240;  Davis  v.  State  (Tex.  Cr.  App.)  23  S. 
W.  687;  Hamilton  v.  State  (Tex.  Cr.  App.)  24  S.  W.  32;  Blgham 
▼.  State,  31  Tex.  Cr.  R.  244,  20  S.  W.  577.    The  same  is  true  in  case 
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As  we  have  seen,  an  indictment  for  the  consummated  crime 
of  rape  need  not  allege  that  the  assault  was  made  with 
intent  to  rape.  Where,  on  the  other  hand,  the  crime  is  not 
consummated,  and  it  is  sought  to  punish  for  the  attempt  to 
rape,  or  for  the  statutory  crime  of  assault  with  intent  to 
rape,  the  specific  intent  to  rape  must  be  alleged  and  proved. 
The  attempted  crime  not  beiqg  consummated,  the  gist  of 
the  offense  consists  in  the  intent  with  which  the  assault  was 
committed.  It  must  therefore  be  distinctly  alleged  and 
proved.*'  The  same  is  true  of  attempts  to  murder,  or  as- 
saults with  intent  to  murder.  It  must  be  alleged  and 
proved  that  the  assault  was  made  with  that  specific  in- 
tent.^* This  general  averment  will  be  sufficient.  By  the 
weight  of  authority,  the  Indictment  need  not  contain  an 
averment  of  the  facts  necessary  to  constitute  the  crime 
intended  to  be  committed ;  as,  in  an  indictment  for  murder, 
that  the  acts  were  done  feloniously,  willfully,  and  of  malice 
aforethought.^* 

"The  indictment  should  set  out  precisely  all  the  facts  and 
circumstances  which  render  the  defendant  guilty  of  the 
offense  charged.  *  *  *  if  the  intent  with  which  an  act 
is  done  constitutes  the  offense  charged,  that  intent  must  be 
averred  lA  the  indictment.  In  Penhallo's  Case,  Cro.  Eliz. 
231,  the  defendant  was  indicted  on  5  Edw.  VI,  c.  4,  for 
drawing  his  dagger  in  a  church  against  J.  S.,  and  doth  not 


of  Intent  to  rape,  murder,  etc.  Cases  above  cited ;  Com.  y.  Doherty, 
10  Gush.  (Mass.)  52.  It  has  even  been  said  that  the  particular  fel- 
ony Intended  need  not  be  specified.  Slaughter  v.  Com.  (Ky.)  24  S.  W. 
622. 

18  Com.  V.  Merrill,  14  Gray  (Mass.)  415,  77  Am.  Dec.  336. 

Instate  V.  Patrick,  3  Wla  812;  People  v.  Petit,  3  Johns.  (N.  T.) 
511;  Bradley  v.  State,  10  Smedes  &  H.  (Miss.)  618. 

i»  People  V.  Petit,  supra;  Rex  v.  Hlggins,  2  East,  5;  CJom.  v.  Do- 
herty,  10  Gush.  (Mass.)  52;  Cross  v.  State,  55  Wis.  262,  12  N.  W.  425; 
_  Porter  v.  State,  57  Miss.  300;  Gamer  v.  State,  31  Tex.  App.  22,  19» 
S.  W.  333;  Com.  v.  McDonald,  5  Gush,  (Mass.)  365;  Rogers  v.  Com., 
5  Serg.  &  R.  (Pa.)  463 ;  Taylor  v.  Com.,  3  Bush  (Ky.)  506;  Martin  v. 
State,  40  Tex.  19 ;  State  v.  Ackles,  8  Wash.  462,  36  Pac.  597;  note 
12,  supra.  But  see,  contra.  State  v.  Wilson,  7  Ind.  516;  State  v. 
Fee,  19  Wis.  562 ;  MUan  v.  State,  24  Ark.  346;  State  y.  Davis,  121 
Mo.  404,  26  S.  W.  568. 
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say  to  the  intent  to  strike  him.  The  indictment  was  ad- 
judged bad.  So,  if  an  offense  at  common  law  is  by  statute 
punishable  with  additional  severity  when  committed  with 
the  intention  to  perpetrate  another  and  greater  offense,  the 
criminal  intention  must  be  directly  averred  in  the  indict- 
ment, or  the  offender  cannot  be  subjected  to  the  additional 
punishment.  It  is  not  sufficient  that  the  indictment  con- 
cludes contra  formam  statuti.  So,  if  a  misdemeanor  is  de- 
clared to  be  a  felony  when  committed  with  a  certain  crimi- 
nal intent,  it  is  not  sufficient  to  aver  in  the  indictment  that 
the  criminal  act  was  done  feloniously."  In  the  case  from 
which  we  have  quoted,  an  indictment  under  a  statute  pun- 
ishing the  removal  of  a  dead  body  with  the  intent  to  use  or 
dispose  of  it  for  the  purpose  of  dissection  was  held  bad  be- 
cause it  failed  to  allege  this  intent.^® 

An  intent  to  defraud  is  an  essential  element  in  the  crimes 
of  forgery,  obtaining  goods  by  false  pretenses,  etc.;  and 
an  indictment  for  such  an  offense  is  fatally  defective  if  it 
fails  to  allege  such  an  intent.^^  At  common  law  it  is  gen- 
erally necessary  to  allege  an  intent  to  defraud  some  par- 
ticular person,  but,  by  statute,  in  many  jurisdictions  a  gen- 
eral allegation  of  intent  to  defraud  is  sufficient.^*  Even 
where  such  a  statute  is  in  force,  a  special  intent  to  defraud 
a  particular  person,  if  alleged,  though  unnecessarily,  must 
be  proved. ^* 

i«  Com.  v.  Slack,  19  Pick.  (Mass.)  307. 

IT  Rex  V.  Rmshwortb,  Russ.  &  R.  317;  Rex  v.  Powner,  12  Car, 
Cr.  Cas.  235;  People  v.  MitcheU,  92  Cal.  590,  28  Pac  597.  788;  Com. 
V.  Bakeman,  105  Mass.  53;  Com.  y.  Dean,  110  Mas&  64;  People  v. 
Getchell,  6  Mich.  496;  Scott  v.  People,  62  Barb.  (N.  Y.)  62;  Stough- 
ton  T.  State,  2  Ohio  St  562;  State  v.  Jackson,  89  Mo.  561,  1  S.  W. 
760;  State  v.  Harrison,  69  N.  C.  143;  Cannlngham  v.  State,  49  Miss. 
685;  State  ▼.  Stephen,  45  La.  Ann.  702,  12  South.  883;  Moore  y. 
Com.,  92  Ky.  630,  18  S.  W.  833.  But  see  State  y.  Rowlen,  114  Ma 
626,  21  S.  W.  729;   Hamilton  y.  Reg..  2  Cox,  Cr.  Oas.  11. 

18  Reg.  y.  Hodgson,  Dears.  &  B.  Crown  Cas.  9;  Com.  y.  Harley,  7 
Mete.  (Mass.)  509;  Roush  y.  State,  34  Neb.  325,  51  N.  W.  755;  State 
v.  Hart,  67  Iowa,  142,  25  N.  W.  99;  People  y.  Van  Alstlne,  57  Mich. 
69,  23  N.  W.  594;  State  y.  Tingler,  32  W.  Va.  546,  9  S.  B.  935,  25  Am. 
St.  Rep.  830;  State  y.  Adams,  39  La.  Ann.  238,  1  South.  455;  State 
V.  Weayer,  149  Iowa,  403,  128  N.  W.  559,  31  L.  R.  A.  (N.  S.)  1046, 
Ann.  Cas.  1912C,  1137.  ( 

!•  Com.  y.  Harley,  supra;  Com.  y.  Kellogg,  7  Cush.  (Mass. 7  476. 
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It  has  been  held  that,  where  it  is  necessary  to  allege 
an  evil  intent,  it  is  sufficient  if  it  be  alleged  in  the  prefatory 
part  of  the  indictment.  An  indictment  for  indecent  ex- 
posure, for  instance,  which  alleges  that  the  defendant,  de- 
vising and  intending  the  morals  of  the  people  to  debauch 
and  corrupt  at  a  time  and  place  named,  in  a  certain  public 
building  there  situate,  in  the  presence  of  divers  citizens, 
etc.,  unlawfully,  scaridalously,  and  wantonly  did  expose  his 
person,  etc.,  sufficiently  alleges  the  intent  with  which  the 
act  was  committed.**  The  rule  is  subject  to  this  qualifica- 
tion, namely,  that,  if  the  intention  is  necessary  to  consti- 
tute the  offense,  it  must  be  alleged  in  every  material  part 
where  it  so  constitutes  it.*^  Thus,  where  an  indictment 
for  obtaining  money  on  a  forged  order,  after  charging  that 
the  accused  presented  the  order  with  intent  to  cheat,  and 
that  he  knowingly,  etc.,  pretended  it  was  genuine,  proceed- 
ed to  charge  that  the  accused  did  obtain  the  money,  with- 
out alleging  that  he  obtained  it  with  the  intent  to  cheat, 
etc.,  or  knowingly  and  designedly,  it  was  held  bad.**  And 
an  indictment  for  selling  unwholesome  meat,  knowing  it  to 
be  unwholesome,  is  b.ad  if  it  fails  to  allege  that  the  defend- 
ant knew  it  was  unwholesome.  It  is  not  enough  to  allege 
that  he  did  "knowingly  sell"  unwholesome  meat,  for  a  man 
may  knowingly  sell  an  article  without  knowing  its  condi- 
tion." 

Like  all  other  essential  averments,  the  intent  must  be 
precisely  and  distinctly  alleged.  If  not  expressly  alleged,  it 
cannot  be  made  out  by  inference  and  argument  from  the 
facts  which  are  stated.** 

Where  the  intent  is  thus  material,  it  must  be  correctly 
alleged,  for  a  variance  between  the  allegation  and  the  proof 

20  Com.  V.  Haynes,  2  Gray  (Mass.)  72,  61  Am.  Dec.  437;  Rex  v. 
PhlUpps,  6  Bast,  47?;   MUler  v.  People,  5  Barb.  (N.  Y.)  203. 

a  1  Curtis  V.  People,  Breese  (lU.)  256,  Id.,  1  Scam.  (111.)  285:  Rex 
V.  Rushworth,  Rus&  &  R.  317;  Com,  v.  Boynton,  12  Cush.  (Mass.) 
499 ;  Com.  v.  Bakeman,  105  Mass.  53;  Com.  v.  Dean,  HO  Mass.  64. 

»2  Rex  V.  Rushworth,  Russ.  &  R.  317. 

28  Com.  V.  Boynton,  12  Cush.  (Mass.)  499. 

2*  Ante,  p.  219;  Reg.  v.  James,  12  Cox,  Cr.  Cas.  127;  Rex  v.  Rush- 
worth,  Russ.  &  R.  317;  Com.  v.  Liannan,  1  Allen  (Moss.)  590;  Com. 
Y.  Dean,  110  Mass.  64 ;  note  5,  supra. 
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may  prove  fatal.*'  To  avoid  a  possible  variance  in  this 
respect,  it  is  usual  to  allege  the  same  act  with  different  in- 
tents in  the  same  or  different  counts  of  the  indictment** 

If  an  intent  is  unnecessarily  alleged,  it  cannot,  as  a  rule, 
affect  the  validity  of  the  indictment,  nor  need  it  be  proved, 
for  it  will  be  rejected  as  surplusage,*^ 

/ 
81.  Allegation  of  duty. 

Under  the  rule  that  every  essential  element  of  the  crime 
must  be  stated,  if  the  crime  for  which  the  defendant  is  in- 
dicted is  predicated  on  the  existence  of  a  legal  duty  which 
he  is  charged  with  having  violated,  the  indictment  must 
show  how  the  duty  arose,  unless  it  is  a  duty  connected  by 
law  to  an  office  which  the  defendant  holds.**  Thus  an  in- 
dictment for  neglecting  to  keep  a  road  in  repair,  must  show 
how  defendant's  duty  to  keep  the  road  in  repair  arises.** 


ALLEGATION  OF  NOTICE,  REQUEST,  AND 

KNOWLEDGE 

82.  Whenever  notice,  request,  or  knowledge  is  necessary 
to  constitute  the  crime,  it  must  be  alleged  and 
proved. 

If  a  special  notice  is  necessary  to  raise  the  duty  which 
the  defendant  is  charged  with  having  violated,  it  must  be 
alleged.** 

On  the  same  principle,  if  a  request  or  demand  is  neces- 
sary* to  raise  the  duty  which  the  defendant  is  charged  to 
have  violated,  it  must  be  stated.    Thus,  an  indictment  for 

SB  As  to  variance,  see  post,  p.  379. 

s«  As  to  Joinder  of  counts  and  dupUcity,  see  post,  pp.  322,  331. 

37  Post,  p.  381.    But  see  note  19,  supra. 

38  State  y.  Hageman,  13  N.  J.  Law,  314;  State  v.  President,  etc, 
of  N.  J.  Turnpike  Co.,  16  N.  J.  Law,  222. 

3»  State  y.  Haddonfleld  &  C  Turnpike  Co.,  65  N.  J.  Law,  97,  46 
Ati.  700. 

so  Crouther's  Case,  Cro.  Ellz.  654. 

Glabk  Cb.Pboo.(2d  Ed.)— 15 
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contempt  in  disobeying  a  justice's  order  must  allege  that 
the  defendant  was  requested  to  perform  the  order,  or  that 
it  was  served  on  him.^^ 

On  the  same  principle,  whenever  a  particular  knowledge 
is  essential  to  the  constitution  of  an  offense,  it  must  be 
alleged,  and  it  must  be  alleged  in  every  material  part  of  the 
description  where  it  so  constitutes  it.  Thus,  under  a  stat- 
ute imposing  a  penalty  upon  any  person  who  shall  know- 
ingly sell  unwholesome  provisions,  /'without  making  the 
same  fully  known  to  the  buyer,"  not  only  must  the  provi- 
sions be  knowingly  sold,  but  the  seller  must  know  that 
they  are  unwholesome,  and  an  indictment  is  fatally  defec- 
tive if  it  does  not  allege  such  knowledge.  It  is  not  enough 
to  allege  that  the  defendant  "did  knowingly  sell"  unwhole- 
some provisions,  but  it  must  be  further  expressly  alleged 
that  he  knew  at  the  time  that  they  were  unwholesome, 
since  a  person  may  knowingly  sell  an  unwholesome  article 
without  knowing  it  to  be  unwholesome.  The  sale  of  itself 
is  not  made  criminal,  but  it  is'  the  sale  coupled  with  a 
knowledge  of  the  condition  of  the  article  which  constitutes 
the  offense,  and  the  scienter  is  essential.'^  So,  also,  an  in- 
dictment for  receiving  stolen  goods  must  allege  that  the 
defendant  knew  that  they  were  stolen,  for  this  knowledge 
is  essential ;  it  is  not  enough  to  state  that  he  ^'knowingly 
received"  stolen  goods,  for  this  might  be  true,  and  yet  he 
might  not  have  known  they  had  been  stolen."    Averment 


•1  Bex  V.  Kingston;  8  East,  52;  King  v.  Feamley,  1  Term  !EL  Sid. 

•3  Ck)m.  y.  Boynton,  12  Gush.  (Mass.)  4d9.  And  see  Stein  y.  State, 
37  Ala.  123  (selling  unwholesome  water).  But  in  U.  S.  v.  Clark  (G. 
C.)  37  Fed.  106,  an  Indictment  charging  that  the  defendant  did  know- 
ingly  deposit  for  mailing  and  delivery  certain  obscene  pictures,  etc., 
was  held  not  subject  to  the  objection  that  it  did  not  allege  that  he 
knew  that  the  pictures  were  obscene,  since  it  was  considered  that  the 
word  "knowingly,'*  as  used  in  the  charge,  qualified  the  whole  act 
And  see  U.  S.  y.  Nathan  (D.  G.)  61  Fed.  986.  And  it  has  been  held 
that  a  charge  that  the  defendant  knowingly  uttered  a  forged  note 
is  equivalent  to  an  averment  that  he  knew  the  note  was  forged. 
State  y.  Williams,  139  Ind.  43,  38  N.  E.  339,  47  Am.  St.  Rep.  255. 

88  Gom.  v.  Merrlam,  7  Allen  (Mass.)  356,"  Com.  v.  Gohen,  120  Mass. 
198;  Reg.  y.  Larkin,  6  Gox,  Gr.  Gas.  377;  Huggins  v.  State,  41  Ala. 
893.      . 
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of  knowledge  is  also  essential  in  indictments  for  uttering 
forged  instruments  or  counterfeit  coin,**  and  other  at- 
tempts to  defraud;'"  in  indictments  under  a  statute  pun- 
ishing the  stealing  of  bank  bills  or  promissory  notes, 
"knowing  them  to  be  such" ;  ••  harboring  or  aiding  a  fugi- 
tive slave ;  '^  illegal  voting ;  ••  assaulting,  resisting,  or  ob- 
structing an  officer ;  ••  selling  an  obscene  or  4ibelous 
book ;  *®  and  in  all  other  cases  where  it  is  necessary  to 
show  knowledge  in  order  to  make  out  the  offense.*^ 

Where  knowledge  must  be  presumed,  and  the  event,  fact, 
or  circumstance  rendering  the  act  criminal  lies  alike  in  the 
knowledge  of  all  men,  it  is  never  necessary  to  state  or 
prove  it.**  And  whenever  an  act  is  unlawful  and  criminal 
without  regard  to  the  defendant's  ignorance  or  knowledge 
of  the  facts,  so  that  knowledge  does  not  enter  into  the  con- 
stitution of  the  offense,  it  is,  of  course,  unnecessary  to 
allege  or  prove  knowledge.  It  was  held,  for  instance,  that 
an  indictment  under  a  statute  against  an  unmarried  man 
for  adultery  with  a  married  woman  need  not  allege  that 
the  defendant  knew,  at  the  time  the  offense  was  committed, 

a«  Anderson  ▼.  State,  7  Ohio,  250,  pt.  2;  Ilex  y.  Rnshworth,  Rnss. 
&  B.  317 ;  Powers  v.  State,  87  Ind.  97 ;  U.  S.  v.  Carll,  105  U.  S.  611, 
26  L.  Ed.  1135;  People  v.  Mitchell,  92  Cal.  590,  28  Pac.  597,  788, 
People  y.  Smith,  103  Cal.  563,  37  Pac.  516;  Qates  y.  State,  71  Miss. 
874,  16  South.  342. 

SB  CJom.  y.  Bakonan,  105  Mass.  53;  Com.  y.  Dean,  110  Mass.  64; 
State  y.  Gardner,  2  Mo.  23. 

s«  Gatewood  y.  State,  4  Ohio,  386;  Rich  y.  State,  8  Ohio,  111. 

>T  Bimey  y.  State,  8  Ohio,  230.  But  see  State  y.  brown,  2  Speers 
(S.  C.)  129. 

««  U.  8.  y.  Watkinds  (C.  0.)  7  Sawy.  85,  6  Fed.  152. 

s»  State  y.  Maloney,  12  R.  I.  251;  Horan  y.  State,  7  Tex.  App.  183; 
Com.  y.  Kirby,  2  Cash.  (Mass.)  577.  Cbntra,  People  y.  Haley,  4B 
Mich.  495,  12  N.  W.  671. 

*«  U.  S.  y.  Clark  (C.  C.)  37  Fed.  106. 

*i  State  y.  Carpenter,  20  Vt.  9;  U.  S.  y.  Buzzo,  18  WaU.  125,  21 
L.  Ed.  812;  Powers  y.  State,  87  Ind.  97;  Mprman  y.  State,  24  Miss. 
64;  People  y.  Lohman,  2  Barb.  (N.  Y.)  216;  State  y.  Gove,  34  N.  H. 
510 ;  State  y.  Bloedow,  45  Wis.  279. 

42  Rex  y.  Hollond,  5  Term  R.  621;  1  Hale,  P.  a  661;  2  East,  P.  €L 
61;  Com.  y.  Elwell,  2  Mete.  (Mass.)  190,  36  Ajn.  Dec.  398;  Tnmer  y. 
State,  1  Ohio  St  422;  State  y.  Freeman,  6  Blackf.  (Ind.)  248;  Com. 
X.  Stout,  7  B.  Mon.  (Ky.)  247;   State  y.  Brown,  2  Speers  (S.  C.)  129. 
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that  she  was  a  married  woman.**  So,  in  those  jurisdictions 
where  it  is  held  that,  under  statutes  punishing  the  sale  of 
intoxicating  liquors  to  minors  and  drunkards,  and  the  sale 
of  intoxicating  or  adulterated  liquor  or  food,  ignorance  of 
the  fact  that  the  purchaser  of  the  liquor  was  a  minor  or 
drunkard,  or  that  the  liquor  or  food  was  intoxicating  or 
adulterated,  is  no  defense,  knowledge  of  these  facts  need 
not  be  alleged  or  proved.**  There  is  much  conflict  as  to 
when  knowledge  of  fact  is  essential  but  the  question  is  not 
within  the  scope  of  this  work.*' 

In  alleging  knowledge,  the  word  "knowingly"  or  the 
words  "well  knowing"  may  be  used.  They  are  equivalent 
to  a  positive  averment  that  the  accused  knew  the  facts  sub- 
sequently stated.*' 

If  knowledge  is  unnecessarily  stated,  the  allegation  may 
be  rejected  as  surplusage,  and  need  not  be  proven.*^ 

4 

J 

TECHNICAL  TERMS  AND  PHRASES 

85.  Unless  the  necessity  therefor  is  obviated  by  statute,  the 
following  technical  terms  and  phrases  must  be 
used,  and  no  periphrasis  or  circimilocution  will 
supply  their  place: 

(a)  The  term  "traitorously"  in  all  indictments  for  trea- 

son. 

(b)  The  term  "feloniously"  in  all  indictments  for  felony. 

(c)  The    terms    "feloniously,"    "of    his    malice    afore- 

thought," did  kill  and  "murder,"  in  indictments  for 
murder. 

*«  Com.  V.  ElweU,  2  Mete.  (Mass.)  190,  35  Am.  Dw\  ^98. 

**  Com.  V.  Raymond,  97  Mass.  567;  Com.  y.  Boynton,  2  Allen 
(Mass.)  160;  People  v.  Kibler,  106  N.  Y.  321,  12  N.  E.  795:  State  v. 
Smith,  10  R.  I.  258;  People  v.  Roby,  52  Mich.  577,  18  N.  W.  365,  50 
Am.  Rep.  270;  State  v.  Hartfiel,  24  Wis.  60;  State  v.  Heck,  23  Minn. 
549 ;  Farmer  v.  People,  77  111.  322;  State  v.  Hause,  71  N.  C.  518 ; 
State  V.  Goodenow,  65  Me.  30;  State  v.  Bacon,  7  Vt  219. 

45  Clark,  O.  Law  (3d  Bd.)  90. 

*•  (Rex  V.  Lawley,  2  Strange,  904;  Rex  v.  Rnsh worth,  Ross.  &  R. 
817;  Com.  v.  Kirby,  2  Cush.  (Mass.)  577.  As  to  averment  of  knowl- 
edge in  indictment  for  perjury,  see  note  88,  infra. 

*TPoBt,  p.381. 
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(d)  The    terms    "feloniously    ravished/'    and,  -  perhaps^ 

''carnally  knew/'  in  indictments  for  rape. 

(e)  The  terms  "feloniously"  and  "burglariously"  i^  in- 

dictments for  burglary. 

(f)  The  terms  "feloniously  took  and  carried  away"  the 

property,  or  "feloniously  took  and  led  away"  the 
cattle,  in  indictments  for  simple  larceny. 

(g)  The  terms  "forcibly  and  against  the  will"  in  indict- 

ments for  robbery. 

(h)  The  terms  "feloniously"  and  "piratically"  in  indict- 
ments for  piracy. 

(i)  "Common  barretors/'  etc,  must  be  indicted  by  those 
words. 

(j)  The  word  "riot"  must  be  used  in  indictments  for  riot 

(k)  The  word  "maintained"  in  indictments  for,  mainte- 
nance. 

(1)  The  words  "with  strong  hand"  in  indictments  for 
forcible  entry. 

(m)  As  we  shall  see  in  treating  of  indictments  under 
statutes,  technical  terms  used  in  the  statute  must 
generally  be  used  in  the  indictment. 

There  are  certain  technical  phrases  and  terms  of  art 
which  are  so  appropriated  by  the  law  to  express  the  precise 
idea  which  it  entertains  of  an  offense  that  they  must  be 
used  in  describing  it.  No  other  terms,  however  synony- 
mous they  may  seem,  will  be  sufficient.*®  There  are  other 
technical  expressions  which,  though  usual,  are  not  neces- 
sary. 

The  term  "unlawfully,"  which  is  frequently  used  in  the 
description  of  the  offense,  is  unnecessary  when  the  crime 
existed  at  common  law,  and  is  manifestly  unlawful.**  But, 
as  we  shall  see;  ii  a  statute,  in  describing  an  offense  which 
it  creates,  uses  the  word,  an  indictment  founded  on  the  stat- 


es 2  Hawk.  P.  O.  c.  25,  t  55. 

4»2  Hawk,  P.  O.  c.  25,  §  96;  2  East,  P.  C.  985;  2  RoUe,  Abr.  82; 
Jerry  v.  State,  1  Blackf.  (Ind.)  396;  State  r.  Bray,  1  Mo.  180;  Curtis 
T.  People,  Breese  (lU.)  256;  Com.  y.  Byrnes,  126  Mas&  248;  Com.  t. 
Twltchell,  4  Cush.  (Mafis.)  74. 
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lite  will  be  bad  if  it- omits  to  use  it."*  It  can  in  no  case  be 
wrong  to  use  the  word,  and  it  is  in  general  better  to  insert 
it,  for  it  precludes  all  legal  cause  of  excuse  for  the  crime.'^ 

In  every  indictment  for  treason  the  word  "traitorously" 
must  be  used.'* 

And  at  common  law,  in  every  indictment  for  felony,  ex- 
cept in  some  cases  of  statutory  felony,  to  be  presently  ex- 
plained, the  word  "feloniously"  is  absolutely  essential. 
Nothing  can  supply  its  place.  This  applies  to  all  felonies 
at  common  law,  and  generally  to  statutory  felonies  also.'* 
The  term,  of  course,  is  not  only  unnecessary,  but  is  im- 
proper, in  indictments  for  attempts  to  commit  felonies,  or 
assaults  with  intent  to  commit  them,  for  these  offenses  are 
misdemeanors  only.***  But,  by  the  weight  of  authority,  if 
it  is  thus  erroneously  inserted  in  an  indictment  for  misde- 
meanor, it  will  not  vitiate,  but  may  be  rejected  as  surplus- 
age.'*    This  phrase  need  nbt  be  inserted  in  any  particular 

■•Post,  p. 805. 

SI  Rex  y.  Burnett,  4  Maule  &  S.  274;  CJom.  y.  Thompson,  108  Mate. 
461. 

62  3  Inst.  15;  4  Bl.  Comm.  307;  2  Hale.  P.  O.  172,  184;  2  Hawk. 
P.  O.  c.  25,  I  55;  1  East,  P.  0.  115.     • 

5«  2  Hale,  P.  O.  171,  184;  2  Hawk,  P.  O.  c.  26,  J  55;  Dearing's 
Case,  Cra  Mlz.  198;  liong's  Case,  5  Coke,  121;  Rex  v.  Crlghtoo, 
Russ.  &  R.  62;  Reg.  v.  Gray,  Leigh  &  O.  Crown  Caa.  365;  Stout  y. 
Com.,  11  Serg.  &  R.  (Pa.)  177;  Curtis  v.  People,  Breese  (IlL)  256,  Id., 
1  Scam.  (111.)  285;  Jane  v.  State,  3  Mo.  61;  State  t.  Gilbert,  24  Ma 
380;  State  v.  Murdock,  9  Mo.  739 ;  Kaelin  v.  Ck>m.,  84  Ky.  354,  1  S. 
W*  504;  Hall  v.  Com.  (Ky.)  26  S.  W.  8;  Bowler  v.  State.  41  Miss. 
570;  WUe  v.  State,  60  Miss.  260;  Com.  v.  Scannel,  11  Oush.  (Mass.) 
M7;  State  v.  Jesse,  19  N.  C.  29T;  State  v.  Rucker,  68  N.  C.  211; 
State  V.  Roper,  88  N.  C.  656;  Com.  v.  Weiderhold,  112  Pa.  584,  4  Atl. 
345;  State  v.  Hang  Tong,  115  Mo.  389,  22  S.  -W.  381;  Williams  v. 
State,  8  Humph.  (Tenn.)  585 ;  Scudder  v.  State,  62  Ind.  13 ;  Edwards 
y.  State,  25  Ark.  444;  State  y.  Whitt,  39  W.  Ya.  468,  19  S.  E.  873; 
State  y.  Bryan,  112  N.  O.  848,  16  S.  E.  909;  State  y.  Caldwell,  112  N. 
C.  854, 16  S.  E.  1010.  In  some  states  the  term  is  declared  by  statute 
to  be  unnecessary.  Com.  y.  Jackson,  15  Gray  (Mass.)  187;  Com.  y. 
Sholes,  13  Allen  (Mass.)  558. 

•*  Stout  y.  Com.,  11  Serg.  &  R.  (Pa.)  177. 

is  Hess  y.  State,  5  Ohio,  12,  22  Am.  Dec.  767 ;  People  y.  Jackson, 
8  Hill  (N.  Y.)  92;  Com.  v.  Squire,  1  Mete.  (Mass.)  258;  People  y. 
White,  22  Wend.  (N.  Y.)  175;  Com,  y.  Gable,  7  Serg,  &  R.  (Pa.)  423; 
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part  of  the  indictment.  In  an  indictment  for  embezzlement, 
for  instance,  it  is  sufficient  to  state  in  the  conclusion  that 
the  accusetl  feloniously  did  steal,  take,  etc.,  though  the 
word  is  not  inserted  in  the  former  part  of  the  indictment 
before  the  word  "embezzlement."  "• 

The  crime  of  murder  also  has  terms  peculiarly  appropri- 
ate to  its  description'.  Being  a  felony,  the  word  "felonious- 
ly*' mu^t,  of  course,  be  inserted."^  In  addition  to  this,  it 
must  be  alleged  that  the  act  which  caused  death  was  done 
"with  malice  aforethought,"  this  being  essential  to  the 
crime  of  murder  at  common  jaw ;  and  it  must  be  stated,  as 
a  conclusion  from  the  facts  alleged,  that  so  the  defendant 
feloniously,  "of  his  malice  aforethought,"  did  kill  and  "mur- 
der" the  deceased.  Without  these  terms  the  indictment 
will,  at  common  law,  charge  manslaughter  only.'*  In 
Massachusetts  it  has  been  held  that  the  assault  need  not 
be  alleged  to  have  been  made  "^ith  malice  aforethought" 
if  the  term  is.  used  in  the  concluding  part  of  the  charge.'* 
It  has  also  been  held  that,  where  the  death  arose  from  a 
wounding,  beating,  or  bruising,  the  words  "struck"  or  "did 
strike"  are  essential ;  •*  and  that  the  wbund  or  bruise  must 
be  alleged  to  have  been  mortal ;  and  that  the  latter  word 
is  not  supplied  by  the  allegation,  which  is  also  necessary. 


Hackett  v.  Com.,  15  Pa.  95;  State  v.  Sparks,  78  Ind.  166.  But  see 
State  V.  Edwards,  90  N.  0.  710;  Black  v.  State,  2  Md.  376;  People 
T.  Wenk,  71  Misc.  Rep.  368,  127  N.  Y.  Supp.  702. 

ft«  Bex  Y.  Crighton,  Buss.  &  B.  62. 

5T  2  Hale.  P.  C.  186,  187;  Dearing*s  Case,  Oro,  EUz.  193 ;  Sarah  v. 
State,  28  Miss.  268,  61  Am.  Dec  544;  State  v.  Thomas,  29  La.  Ann. 
601 ;  note  53,  supra. 

68  Fost.  Crown  Law,  424;  l,Hale,  P.  C.  450,  466;  2  Hale,  P.  0. 184, 
187;  Bradley  v.  Banks,  Oro.  Jac.  283;  2  Hawk.  P.  C.  c.  25,  §  55; 
Com.  V.  Gibson,  2  Va.  Gas.  70;  Maile  v.  Com.,  9  Leigh  (Va.)  661; 
McBlroy  v.  State,  14  Tex  App.  235;  Witt  v.  State,  6  Cold.  (Tenn.)  5; 
Simmons  v.  State,  32  Fla.  387,  13  South.  896;  State  v.  Bector,  126 
Mo.  328,  23  S.  W.  1074 ;  Sanders  v.  State,  2  Ala.  App.  13,  56  South. 
69.    But  see  State  v.  Banks,  118  Mo.  117,  23  S.  W.  1079. 

B»  Com.  v.  Chitpman,  11  Cush.  (Mass.)  425. 

«o  Long's  Case,  5  Coke,  122 ;  Bex  y.  Griffith,  3  Mod.  202;  2  Hawk. 
P.  C.  a  23,  §  82 ;  White  y.  Com.,  6  Bin.  (^.)  179,  6  Am.  Dec.  448. 
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that  the  deceased  died  in  consequence  of  the  wound  or 
bruise.*^ 

In  an  indictment  for  rape,  the  words  "feloniously  ravish- 
ed" and  "carnally  knew"  are  necessary;  and  the  want  of 
the  former  is  not  supplied  by  the  insertion  of  the  latter.** 
There  is  some  authority  to  the  effect  that  the  words  "car- 
nally knew"  are  not  absolutely  necessaVy/'  but  it  would  be 
unsafe  to  omit  them.**  If  these  words  are  used,  it  i^  not 
necessary  to  further  allege  that  the  offense  was  committed 
forcibly  and  against  the  will  of  the  woman.*" 

Every  indictment  for  burglary,  in  addition  to  the  allega- 
tion that  the  entry  was  made  feloniously,  must  allege  that 
it  was  made  "burglariously."  The  use  of  this  word  is  ab- 
solutely essential  at  common  law,**  though,  as  we  shall 
see,  it  may  sometimes  be  omitted  in  indictments  for  statu- 
tory burgUries.*'  It  has  beten  said  that  it  is  also  necessary 
that  the  feloijy  committed  or  intended  shall  be  set  forth  in 
technical  language,  but,  as  we  have  seen  in  another  connec- 
tion, this  is  doubtful.** 

By  referring  to  the  definition  of  larceny,**  it  will  be  seen 
that  a  taking  and  a  carrying  away,  with  a  felonious  intent, 

01  Rex  y.  Lad,  1  Leadi,  Grown  Gas.  96;  Reg.  v.  Mawgridge,  J.  KeL 
125;  2  Hale,  P.  C.  186;  2  Hawk.  P.  G.  c.  28,  §  82;  State  v.  Wimberly, 
3  McCord  (S.  G.)  190 ;  RespubUca  y.  Honeyman,  2  DaU.  (Pa.)  228,  1 
L.  Ed.  359. 

•2  1  Hale,  P.  G.  628;  2  Hale,  P.  G.  184;  2  Inst  180;  1  East,  P.  G. 
447;  2  Hawk.  P.  G.  c.  25,  §  56;  Harman  y.  Com.,  12  Serg.  &  R.  (Pa.) 
69 :  Gouglemann  v.  People,  3  Parker  Cr.  R.  (N.  Y.)  15;  Howel's  Gase, 
5  Grat  (Va.)  672;  Christian  v.  C3om.,  23  Grat  (Va.)  954. 

•8  1  East,  P.  G.  448 ;   State  y.  Jim,  12  N.  O.  142. 

«4 1  Chit.  Cr.  Law,  243;  Dayls  y.  State,  3  Har.  &  J.  (Md.)  154, 

65  Harman  V.  Com.,  supra.    But  see  State  v.  Jim,  supra. 

«•  Vaux  y.  Brook,  4  Coke,  39,  40;  Long's  Gase,  5  Coke,  121;  Ryle*s 
case,  Oo.  EUz.  920;  2  Hale,  P.  C.  172,  184 ;  2  Hawk.  P.  G.  c.  25,  § 
55;  Portwood  y.  State,  29  Tex.  47,  94  Am.  Dec.  258;  State  y-  Mc- 
Clung,  35  W.  Va.  280,  13  S.  E.  654;  State  y.  McDonald,  9  W.  Va.  456. 
As  to  indictments  for  statutory  Louse-breaking,  in  which  the  term 
is  not  necessary^  see  post,  p.  236. 

«T  Post,  p.  236.  '  . 

•8  1  Hale,  P.  G.  550;  Com.  y.  Brown,  3  Rawle  (Pa.)  207.  But  see 
State  y.  McClung,  supra.    And  see  ante,  p.  222, 

«»  Clark,  Cr.  Law  (3d  Ed.)  305. 
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are  absolutely  essential  to  constitute  the  crime.  A  taking 
without  an  asportation,  or  an  asportation  by-one  who  has 
lawful  possession,  is  not  larceny.  In  an  indictment  for 
simple  larceny,  therefore,  the  words  "feloniously  took  and 
carried  away"  the  property,  or  **feloniously  took  and  led 
away"  the  cattle,  ar^  necessary/*  It  is  not  sufficient  to 
allege  that  the  defendant  "feloniously  took  ^  and  carried," 
omitting  the  word  "away."  ^^ 

An  indictment  for  robbery  must  allege  that  the  assault 
was  "feloniously"  made,^*  and  that  the  property  was  taken 
"from  the  person,"  or  in  the  presence  of  the  owner.'*  The 
words  "against  his  will"  are  required  in  some  jurisdictions/* 
The  word  "violently,"  or  "by  violence,"  is  necessary.'* 

"Feloniously"  and  "piratically"  are  both  necessary  in  an 
indictment  for  piracy.'* 

There  are  also  some  misdemeanors  which  must  be  de- 
scribed by  particular  terms."  Common  barretors,  common 
scolds,  etc.,  must  be  indicted  as  such.'*    The  word  "riot" 

TO  1  Hale,  P.  C.  504;  2  Hale,  P.  0.  184;  Com.  v.  Adams,  7  Gray 
(Mass.)  44;  Gregg  v.  State,  64  Ind.  223;  Green  v.  Com.,  Ill  Mass. 
418  (in  this  case  it  was  held  that  the  allegation  "did  feloniously 
take  and  steal'*  was  sufficient,  and  that  the  defect  was  only  formal) ; 
Rountree  v.  State,  58  Ala.  381. 

Ti  Com.  Y.  Adams,  supra.  The  Indictment  for  larceny  and  other 
offenses  has  been  simplified  by  statute  in  some  s^tes.  In  Massa- 
chusetts the  form  for  larceny  is:  **That  A.  B.  did  steal  one  horse,  of 
the  value  of  more  (or  less)  than  one  hundred  dollars,  of  the  prop- 
erty of  C.  D."    St.  1899,  c.  409. 

Ta  The  word  "feloniously"  should  characterize  the  assault,  as  well 
as  the  putting  in  fear  and  the  taking  of  the  property.  2  Bast,  P.  C. 
783. 

T8  state  V.  Lawler,'l30  Mo.  366,  32  S.  W.  979.  51  Am.  St  Eep.  675; 
Stegar  y.  State,  39  Ga.  583,  99  Am.  Dec.  472.  And  see  People  v.  Ah 
Sing,  95  Cal.  654,  30  Pac.  796. 

T4Kit  V.  State.  11  Humph.  (Tenn.)  167.  Contra,  State  v.  Kegan, 
62  Iowa,  106,  17  N.  W.  179;  People  v.  Biley,  75  C:J&1.  98,  16  Pac  544. 

TsRex  V.  Smith,  2  Bast,  P.  C.  783.  See  Craig  v.  State,  157  Ind. 
574,  62  N.  E.  5. 

T«  1  Hawk.  P.  C.  c.  37,  I  15;  3  Inst  112. 

TT  As  we  have  already  stated,  the  word  "feloniously"  is  out  of 
place  in  an  indictment  for  misdemeanor;  but,  if  used,  it  may  be  re- 
jected as  surplusage.    Ante,  p.  230. 

7«  Reg.  V.  Foxby.  6  Mod.  11, 178,  213,  239;  Com.  r.  Davl»,  11  Pick. 
(Mass.)  432. 
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must  be  inserted  in  all  indictments  for  rioting;  ^*  the  word 
"maintained"  in  all  indictments  for  maintenance ;  ••  the 
words  "with  strong  hand"  in  an  indictment  for  forcible 
entry.** 

There  are  many  technical  expressions  which,  though 
usual,  are  not  necessary.  In  cases  ofi  treason  and  felony,  it 
was  at  one  time  usual,  by  way  of  inducement,  to  state  that 
the  accused,  "not  having  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the 
devil,"  perpetrated  the  crime  for  which  he  was  indicted,  but 
it  was  probably  never  necessary  to  insert  these  words.  It 
certainly  is  not  necessary  now ;  and  the  same  is  true,  in  in- 
dictments for  murder,  of  the  statement  that  the  deceased 
was  in  the  peace  6i  God  and  of  the  king.** 

The  words  "with  force  and  arms,"  anciently  "vi  et 
armis,"  were  at  common  law  necessary  in  indictments  for 
offenses  amounting  to  an  actual  disturbance  of  the  peace, 
or  consisting  in  any  way  of  acts  of  violence,**  and  were 
formerly  followed  by  the  words  "videlicet  cum  baculis 
cultellis  arcubus  et  sagittis."  **  But  the  statute  27  Henry 
VIII,  c.  8,  reciting  that  several  indictments  had  been  deem- 
ed void  for  want  of  these  words,  when  in  fact  no  such 
weapons  had  been  employed,  enacted  "that  the  words  'vi 
et  armis  videlicet  cum  baculis  cultellis  arcubus  et  sagittis' 
shall  not,  of  necessity,  be  put  in  any  indictment."  **    This 


r»  Rez  ▼.  Johnson,  1  Wils.  825.  <o  id. 

•1  Rex  v.  Wilson,  8  Term  R.  357. 

•a  1  Chit  Or.  Law,  239;  2  HaWk.  P.  C.  c.  25,  |  73;  2  Hale,  P.  C. 
186;  Heyden's  Case,  4  Coke,  41b;  Rez  v.  PhlUpps,  6  East,  472;  Com. 
v.  Murphy,  11  Cnsh.  (Mass.)  472. 

88  Hart'B  Case,  Cro.  Jac.  472;  2  Hale,  P.  C.  187;  2  Hawk.  P.  C.  c. 
25,  $  90.  But  they  were  not  necessary  where  the  offense  consisted  ot 
a  dtieat  or  nonfeasance  or  a  mere  consequential  Injury.  Rez  y. 
Burks,  7  Term  R.  4,  5 ;  2  Hawk.  P.  a  c.  25,  f  90. 

84  2  Hawk.  P.  C.  c.  25,  §  90. 

05  Some  of  the  old  cases  have  held  that  this  statute  did  not  Intend 
to  abolish  the  necessity  for  the  words  **wlth  force  and  arms*'  In  In- 
dictments for  t>ffen8eB  accompanied  with  actual  violence,  but  that  It 
intended  mer^  to  abolish  the  necessity  for  the  words  following  the 
'Mdelicet";  and  such  Indictments  have  been  held  insufficient  for 
omitting:  the  words  "with  force  and  arms.**    Rez  ▼.  Marlot,  2  Lev. 
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statute  IS  old  enough  to  have  become  a  part  of  our  common 
law,  and  has  been  held  to  be  in  force  in  some  of  the  states.'* 

The  word  "larceny"  is  not  one  of  those  terms  of  art 
which  it  is  indispensable  to  use  in  an  indictment,  and  as  a 
substitute  for  which  no  synonymous  word  and  no  descrip- 
tion or  definition  is  admissible.  Therefore,  under  a  statute 
punishing  the  Jt)reaking  and  entering  a  house  "with  intent 
to  commit  the  crime  of  ♦  *  *  larceny,"  the  indictment 
need  not  use  the  term  "larceny"  to  describe  the  intent,  but 
may  state  that  the  jintent  was  "feloniously  to  steal,  take, 
and  carry  away."  '^ 

In  an  indictment  for  perjury  it  must  be  charged  that  the 
defendant  willfully  and  corruptly  swore  .falsely.'* 

The  terms  "forge"  and  "counterfeit"  have  a  definite  mean- 
ing in  the  law.    They  imply  the  idea  of  falsity,  and  it  is 

V  ^ 

ft 

221 ;  Boy  v.  Inhabitants  de  Yarton,  1  Sid.  140;  Ck>llina  y.  Goldsmith, 

1  Bnlst  205;  Rex  ▼.  Gakes,  1  Keb.  101;  Rex  y.  Singer,  2  Keb.  154. 
But  other  cases  haye  held  the  contrary.  ,  Rex  y.  Stcfl-ling,  1  Ley.  126; 
Rex  y.  Cramllngton,  2  Bulst  208;  Rex  y.  Burridge,  3  P.  Wms.  464, 
498.  Ohitty  states  that  the  latter  seems  the  better  opinion,  "for 
otherwise  the  terms  of  the  statate  appear  io  be  destitute  of  mean- 
ing." *'It  se^ms  to  be  generally  agreed,''  he  continues,  "that  where  < 
there  are  any  other  words  implying  force,  as,  in  an  indictment  for 
rescue,  the  word  'rescued,'  the  omission  of  M  et  armis'  is  sufficiently 
supplied.  But  it  is  at  all  times  safe  and  proper  to  insert  them  when- 
eyer  the  offense  is  attended  with  an  actual  or  constructiye  force,  or 
affects  the  interests  of  the  public."    1  Chit  Qr.  Law,  241. 

««  State  y,  Kean,  10  N.  H.  347,  34  Am.  Dec.  162;  State  y.  Munger, 
15  Vt  290;  Tipton  y.  State,  2  Terg.  (Tenn.)  542;  Territory  y.  Mc- 
Farlane,  1  Mart  (La.)  217. 

•T  Josslyn  y.  Ck>m.,  6  Mete.  (Mass.)  238. 

•8  U.  S.  y.  Edwards  (G.  C.)  43  Fed.  67;  State  y.  Morse,  90  Mo.  91, 

2  8.  W.  137;  State  y.  Day,  100  Mo.  242,  12  S.  W.  365.  Contra,  by 
statute,  State  y.  Peters,  107  N.  C.  876,  12  S.  E.  74 ;  State  y.  Gates, 
107  N.  a  832,  12  S.  E.  319.  The  charge  that  he  "wUlfuUy  and  cor- 
ruptly" testified  to  what  is  ayerred  to  be  untrue  sufficiently  alleges 
that  the  testimony  was  false  to  his  knowledge.  State  y.  Smith,  63 
y t  201,  22  AtL  604.  And  see  State  y.  Stein,  48  Minn.  466,  51  N.  W. 
474;  State  y.  Bush,  47  Kan.  201,  27  Pac.  836,  13  L.  R.  A.  607;  Fin- 
ney y.  State,  29  Tex.  App.  184,  15  S.  W.  175.  That  "willfully"  may 
be  omitted  where  the  indictment  uses  the  words  "feloniously," 
•'ftdsely,"  "corruptly,"  "knowingly,"  and  "maliciously,"  see  State  y. 
Spencer,  45  La.  Ann.  1,  12  South.  185.  But  see  U.  S.  v.  Edwards, 
supra. 


236  PLBADING — THB  AOCUSATION  (Ch.  6 

not  necessary  to  allege  that  the  defendant  "falsely"  forged 
or  iounterfeited.** 

The  common-law  rules  requiring  technical  expressions 
do  not  always  apply  to  statutory  crimes.  "We  think  the 
distinction  is  this/'  it  was  said  in  a  Massachusetts  case: 
"When  the  statute  punishes  an  offense  by  its  legal  desig- 
nation, without  enumerating  the  acts  which  constitute  it, 
then  it  is  necessary  to  use  the  terms  which  technically 
charge  the  offense  named  at  common  law ;  as,  for  instance, 
Rev.  St.  c.  125,  §  1,  declares  tl\at  every  person  who  shall 
commit  the  crime  of  murder  shall  suffer  the  punishment  of 
death.  Here  the  statute  does  not  enumerate  the  acts  which 
constitute  murder;  it  refers  for  that  to  the  common  law.*® 
In  such  cases  the  forms  and  technical  terms  used  at  com- 
mon law  to  describe  and  define  the  murder  must  be  used. 
But  we  thin}c  this  is  not  necessary  when  the  statute  de- 
scribes the  whole  offense,  and  the  indictment^  charges  the 
crime  in  the  words  of  the  statute.**  It  was  therefore  held 
that  an  indictment  under  a  statute  imposing  a  penalty  upon 
any  person  who  should  break  and  enter  a  dwelling  house 
in  the  nighttime,  with  intent  to  commit  a  felony,  but  not 
defining  the  offense  as  "burglary,"  need  not  allege  the  of- 
fense to  have  been  committed  "burglariously."  •* 

And  in  the  Supreme  Court  of  the  United  States,  under  an 
act  of  Congress  which  declared  that  any  person  who  should 
commit  certain  enumerated  acts,  with  intent  to  defraud  the 
United  States,  should  "be  deemed  and  adjudged  guilty  of 
felony,"  it  was  held  that  the  acts  need  not  be  alleged  tp  have 
been  committed  "feloniously."  After  admitting  the  con^- 
mon-law  rule  in  cases  of  felony  where  "the  felonious  intent 


'  •»  2  East,  P.  O.  986;  People  v.  MltcheU,  92  Cfel.  590,  28  Pac.  597, 
788;   State  v.  McKleman,  17  Nev.  224,  30  Pac.  831. 

90  See  Clark,  O.  Law  (Sd  Ed.)  35;  Prlndle  v.  State.  31  Tex.  Cr.  R. 
551,  21  S.  W.  360,  37  Am.  St.  Rep.  833:  Pitcher  v.  People,  16  Mich. 
142 ;  Benson  v.  State,  5  Minn.  19  (Gil.  6). 

•1  Tully  V.  CJom.,  4  Mete.  (Mass.)  358;  U.  S.  v.  Staats,  8  How.  44, 
12  L.  Bd.  979. 

•^Tnlly  V.  Com.,  supra.  And  see  State  v.  Meadows,  22  W.  Va. 
766;  Sullivan  v.  State,  13  Tex.  App.  462;  People  v.  Rogers,  81  Cal. 
209,  22  Pac  592. 
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is  of  the  essence  of  the  offense,"  the  court  said :  "But  in 
cases  where  this  felonious  intent  constitutes  no  part  of  the 
crime,  that  bein^  complete,  under  the  statute,  without  it, 
and  depending  upon  another  and  different  criminal  intent, 
the  rule  can  have  no  application  in  reason,  however  it  may 
be  upon  authority.  The  statute  upon  which  the  indictment 
in  question  is  founded  describes  the  several  acts  which 
make  up  the  offense,  and  then  declares  the  person  to  be 
guilty  of  felony,  punishable  by  fine  and  imprisonment. 
*  *  *  The  feloniotUs  intent  is  no  part  of  the  description, 
as  the  offense  is  complete  without  it.  Felony  is  the  conclu- 
sion of  law  from  the  acts  done  with  the  intent  described, 
and  makes  part  of  the  punishment,  as,  in  the  eye  of  the  com- 
mon law,  the  prisoner  thereby  becomes  infamous  and  dis- 
franchised. These  consequences  may  not  follow,  legally 
speaking,  in  a  government  where  the  common  law  does  not 
prevail ;  but  the  moral  degradation  attaches  to  the  punish- 
ment actually  inflicted."  •• 

The  necessity  for  an  indictment  under  a  statute  to  follow 
the  language  of  the  statute,  and  use  the  technical  terms  used 
in  the  statute,  will  be  presently  considered.** 


AGGRAVATING    CIRCUMSTANCES— SECOND    OR 

THIRD  OFFENSE 

84.  Where  an  increased  punishment  is  imposed  for  an  of- 
fense when  it  is  accompanied  by  certain  aggravat- 
ing circumstances — ^as  under  statutes  imposing  a 
higher  penalty  for  a  second  or  third  offense,  as- 
saults when  committed  with  a  specific  intent  to 
commit  a  certain  crime,  larceny  when  committed 
in  a  certain  place,  etc. — the  aggravating  circum- 
stances must  be  alleged  in  the  indictment. 

> 
»»  U.  S.  V.  Staats,  sapra.    And  see  Cundlff  v.  Ck>m.,  86  Ky.  196,  5 
S.  W.  486;  Cohen  v.  People,  7  Colo.  274,  3  Pac.  385;  People  v.  Ollv- 
era,  7  Cal.  403;  Jane  v.  Com.,  3  Mete.  (Kjr.)  18;   State  v.  Murphy,  17 
R.  I.  698,  24  Ati.  473,  16  L.  R.  A.  550. 
•4  Post,  p.  305. 
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This  rule  necessarily  results  from  the  rule  already  stated, 
that  the  indictment  must  state  every  fact  and  circumstance 
which  enters  into  the  offense.  In  most  jurisdictions,  by 
statute,  a  person  who  has  been  convicted  of  certain  offenses, 
like  larceny  or  the  unlawful  sale  of  intoxicating  liquors  or 
drunkenness,  for  instance,  is  'rendered  liable  to  an  increased 
punishment  for  a  secohd  or  third  offense.  The  previous 
conviction  enters  into  the  second  or  third  offense  to  the 
extent  of  aggravating  it,  and  increasing  the  punishment; 
and,  where  it  is  sought  to  impose  the  greater  penalty  for  a 
second  or  third  offense,  the  previous  cbnviction  or  convic- 
tions, like  every  other  material  fact,  must  be  distinctly 
alleged  in  the  indictment.** 

"When  the  statute  imposes  a  higher  penalty  upon  a 
second  and  a  third  conviction,  respectively,  it  makes  the 
prior  conviction  of  a  similar  offense  a  part  of  the  descrip- 
tion and  character  of  the  offense  intended  to  be  punished ; 
and  therefore  the  fact  of  such  prior  conviction  must  be 
charged  as  well  as  proved.  It  is  essential  to  an  indict- 
ment that  the  facts  constituting  the  offense  intended  to 
be  punished  should  be  averred."  ••  And  in  like  manner, 
when  a  statute,  besides  imposing  a  higher  penalty  up- 
on a  second  or  third  conviction  than  upon  the  first,  pro- 
vides that  any  person  convicted  of  two  or  more  offenses 
upon  the  same  indictment  shall  be  subject  to  the  same  pun- 
ishment as  if  he  had  been  successively  convicted  on  two 
indictments,  still  the  second  and  third  offenses  must  be 
alleged  in  the  indictment  to  be  second  and  third  offenses  in 
order  to  warrant  the  increased  punishment.*^  A  verdict  of 
guilty  without  the  entry  of  a  judgment  thereon  would  not 
be  such  a  prior  conviction  as  could  render  the  offender  lia- 
ble to  the  increased  penalty,  on  a  subsequent  prosecution 
for  a  similar  offense.   An  indictment,  therefore,  for  a  second 


••Tnttle  T.  Com.,  2  Gray  (Mass.)  600;  Com.  ▼.  Harrington,  180 
Mass.  35;  Reg.  ▼.  Willis,  12  C^x,  Or.  Gas.  192;  State  ▼.  Adama,  64 
N.  H.  440, 13  Atl.  786;  Haynes  t.  Gom.,  107  Mass.  108. 

••  Tnttle  T.  Oom.,  2  Gray  (Mass.)  606. 

•r  Flaherty  t.  Thomas,  12  Allen  (Mas&)  432;  Ganrey  y.  Com.,  8 
Gray  (Mass.)  382. 
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offense,  must  allege,  not  merely  a  conviction  for  a  prior  of- 
fense, but  a  judgment  thereon.^*  ' 

As  we  have  already  seen,  an  indictment  for  an  aggfravated 
assault — ^that  is,  an  assault  with'  intent  to  kill,  to  rape,  etc. 
— >must  aver  the  intent,  or  it  charged  a  simple  assault  only, 
and  the  defendant  cannot  be  punished  for  aggravated  as- 
sault.**  The  rule  applies  also  to  indictments  for  larceny 
from  the  person,  from  the  dwelling  house,  from  a  shop,  etc. 
Unless  the  aggravating  circumstances  are  averred,  the  in- 
dictment charges  simple  larceny  only.  The  same  is  true  in 
all  other  cases  where  an  act  is  punished  more  severely  be- 
cause accompanied  by  circumstances  of  aggravation. 


SETTING  FORTH  WRITTEN  INSTRUMENTS 

85.  When  a  written  instrument  forms  part  of  the  gist  of  the 

offense  charged,  as  in  case  of  forgery,  libel,  threat- 
ening letters,  etc.,  it  must  be  set  out  in  the  indict- 
ment according  to  its  tenor,  or  verbatim.  The  rule 
is  changed  by  statute  in  some  jurisdictions. 

86.  When  a  written  instrument  must  be  mentioned  or  de- 

scribed in  describing  the  offense,  but  is  not  of  the 
gist  of  the  offense,  its  substance  or  purport  only 
need  be  given. 

87.  When  an  instrument  is  set  out  as  having  a  certain  pur- 

port, the  meaning  is  that  upon  its  face  its  legal 
effect  is  that  which  it  is  said  to  purport  to  be. 

88.  When  an  instrument  is  set  out  in  an  indictment  ''in  sub- 

stance as  follows,''  ''to  the  effect  following,"  ''in 
manner  and  form  following,''  etc.,  the  meaning  is 
that  the  writing  is  in  substance  what  it  is  alleged 
to  be. 

•8  Reg.  y.  Ackroyd,  1  Car.  &  K.  158;  Beg.  r.  StonneU,  1  Goz,  Or. 
Cas.  142. 
»»  Ante,  II.  221.  * 
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89.  When  an  instrument  is  set  out  in  an  indictment  with 
the  words  "according  to  the  tenor  following,"  "in 
the  words  and  figures  following/'  "in  these  words," 
or  "as  follows/'  the  meaning  is  that  it  is  recited 
verbatim,  though  not  so  as  to  exclude  misspelling. 

At  common  law,  whenever  a  writing  is  of  the  gist  of  the 
offense  to  be  charged,  it  is  absolutely  essential,  in  describ- 
ing the  offense,  to  set  out  in  the  indictment  the  very  words 
relied  upon,  if  it  is  possible  to  do  so,  so  that  the  court  may 
see  on  the  face  of  the  indictment  whether  the  offense  has 
been  committed.  A  failure  to  set  out  the •  writing  word  for 
word,  if  possible,  will  render  the  indictment  fatally  defec- 
tive, not  only  on  demurrer  or  motion  to  quash,  but  on  mo- 
tion in  arrest  of  judgment,  or  on  error.*  Stating  that  the 
defendant  published  of  a  certain  person  a  fal^e  and  malicious 
libel,  purporting  thereby  that  such  person  had  committed  a 
crime,  or  had  committed  the  crime  of  larceny,  or  that  he 
was  a  person  of  bad  moral  character,  without  stating  the 
exact  words  used,  would  not  be  sufficient.' 

In  an  indictment  for  forgery,  or  uttering  a  forged  instru- 
ment, it  is  not  sufficient  to  set  forth  the  writing  according 
to  its  purport  or  in  substance  merely,  but  it  must  be  set 
forth  in  words  and  figures  according  to  its  tenor;  that  is  it 
must  be  given  verbatim.*    An  exact  copy  is  required,  in 

1  Sacheverell'a  Case,  15  How.  St.  Tr.  466;  Rex  v.  Gilchrist,  2 
Leach,  Crown  Cas.  661;  Rex  y.  Nleld,  6  E^st,  418-426;  Bradlaugh  v. 
Reg.,  3  Q.  B.  Dlv.  607;  Com.  v.  Stow,  1  Mass.  54;  Com.  v.  Wright,  1 
Cush.  (Mass.)  46;  Com.  v.  Gillespie,  7  Serg.  &  R.  (Pa.)  469,  10  Am. 
Dec.  475;  Rooker  v.  State,  65  Ind.  86;  Smith  v.  State,  18  Tex.  App. 
299;  Com.  v.  Tarbox,  1  Cush.  (Mass.)  66;  Com.  v.  Sweney,  10  Serg. 
&  R.  (Pa.)  173 ;  State  v.  Townsend.  86  N.  C.  676.  And  see  the  cases 
hereafter  dted. 

2  Wood  y.  Brown,  1  Marsh.  522,  d  Tauni.  169;  page  241,  note  6, 
infra. 

»  Rex  y.  PoweU,  1  Leach,  Crown  Cas.  78;  2  W.  BL  787;  2  Bast, 
P.  C.  976;  Rex  y.  Gilchrist,  2  Leach,  Crown  CJas.  660,  661;  Com.  y. 
Houghton,  8  Mass.  110;  Com.  y.  Stow,  1  Mass.  54;  U.  S.  v.  Brltton, 
2  Mas<Hi,  464,  Fed.  Cas.  No.  14,650;  Smith  y.  State,  29  Fla.  408,  10 
South.  894;  State  y.  Wheeler,  19  Minn.  98  (GU.  70);  State  y.  Rlebe, 
27  Minn.  815,  7  N.  W.  262';  Rooker  y.  State,  65  Ind.  86;  Smith  y. 
State,  18  Tex.  App.  399.    But  see  State  y.  Curtis,  89  Minn.  357,  40 
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order  that  the  court  may  be  able  to  determine  on  the  face 
of  the  indictment  whether  the  instrument  is  one  the  false 
.making  of  which  can  constitute  forgery,  for  every  writing 
is  not  the  subject  of  forgery.*  The  same  rule  applies,  at 
common  law,  to  indictments  for  sending  threatening  let- 
ters ;  *  for  publishing  a  defamatory  libel  against  a  private 
person,*  or  an  obscen^  ^  or  blasphemous  ®  libel ;  or  for  hav- 
ing possession  of  a  forged  instrument  or  counterfeit  bank 
note  or  other  security,  with  intent  to  pass  it.* 

If  the  instrument  is  in  a  foreign  language,  it  should  be 
set  out  in  that  language,  and  then  translated.  The  indict- 
ment is  bad  if  the  translation  only  is  given.^® 

Where  it  is  necessary  to  mention  a  written  instrument  in 
describing  the  offense,  but  the  writing  is  not  of  the  gist  of 
the  offense,  it  is  not  necessary  to  set  it  out  verbatim  in  the 
indictment.*^ 

N.  W.  263.    Ck>ntra,  by  statute,  State  v.  Wright,  9  Wash.  96,  87  Pac. 
313. 

*  Rex  V.  Hunter,  2  Leach,  Crown  Cas.  624;  Bex  v.  Gilchrist,  Id. 
657,  661 ;  2  East,  P.  C.  975;  People  v.  Klngsley,  2  Cow.  (N.  Y.)  622 ; 
People  V.  Wright,  9  Wend.  (N.  Y.)  193;  U.  S.  v.  Britton,  2  Mason, 
464,  Fed.  C&s.  No.  14,650;  State  v.  Oustin,  5  N.  J.  Law,  862.  A  com- 
mon statute  in  the  United  States  abrogates  the  common-law  rule  re- 
quiring, in  indictments  for  forgery,  that  the  writing  be  set  out  ver- 
batim. See  State  v.  Childers,  32  Or.  119,  49  Pac.  801;  Bostick  y. 
State,  34  Ala.  266;   State  v.  PuUens,  81  Mo.  387. 

»  2  East,  P.  C.  976,  1122;  Wood  v.  Brown,  1  Marsh.  522,  6  Taunt* 
169;  Rex  v.  Nield,  6  East,  418.  Contra,  State  v.  Stewart,  90  Mo. 
607,  2  S.  W.  790. 

•  Com.  V.  Wright,  1  Cush.  (Mass.)  46;  State  v.  Brownlow,  7  Humph. 
(Tenn.)  63 ;  Com.  v.  Sweney,  10  Serg.  &  R.  (Pa.)  173;  State  v.  Town- 
send,  86  N.  C.  676;  State  v.  Walsh,  2  McCord  (S.  C.)  248;  State  v. 
Twitty,  9  N.  C.  246. 

7  Com.  V.  Tarbox,  1  Cush.  (Mass.)  66 ;  Bradlaugh  v.  Reg.,  3  Q.  B. 
Dlv.  607.  But  s^  Com.  v.  Sharpless,  2  Serg.  &  R.  (Pa.)  91,  7  Am. 
Dec.  632.  It  need  not  be  given  if  so  obscene  that  it  would  be  im- 
pr(^)er  for  it  to  appear  or  be  perpetuated  upon  the  record.    Post, 

p.  242. 

■  Ck>m.  T.  Kneeland,  20  Pick.  (Mass.)  206;  Sacheverell's  Case,  15 
How.  St  Tr.  466. 

»  Stephens  v.  State,  Wright  (Ohio)  73 ;  page  240,  notes  3,  4,  supra. 

10  Rex  y.  Goldstein,  7  Moore,  1,  3  Brod.  &  B.  201,  and  Russ.  &  R. 
473;   State  v.  Marlier,  46  Mo.  App.  233. 

11  See  cases  hereafter  cited.    Where  it  Is  not  necessary  to  set  oat 
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An  indictment  for  resisting  or  obstructing  an  officer  while 
executing  a  warrant,  for  instance,  need  not  set  out  the  war- 
rant, but  may  merely  allege  that  he  was  acting  under  a  law- 
ful warrant.^*  And  an  indictment  for  the  larceny  of  writ- 
ten instruments  need  not  set  them  out  in  haec  verba.  It  is 
sufficient  to  merely  describe  them  like  any  other  chattel, 
with  such  certainty  that  it  may  clearly  appear  what  is 
alleged  to  have  been  stolen.**  So,  in  an  indictment  for  ob- 
taining property  by  false  pretenses,  it  may  be  alleged  that 
the  defendant  falsely  pretended  that  a  certain  instrument 
was  a  valid  promissory  note,  etc.,  without  setting  it  out 
verbatim.**  And  an  indictment  for  selling  a  lottery  ticket 
need  not  set  out  the  ticket.** 

In  some  cases  it  is  not  necessary  to  set  out  the  instrument 
or  writing  according  to  its  tenor,  even  though  the  words 
constitute  the  gist  of  the  offense.  It  is  "held  with  us,  but  not 
in  England,  that  an  obscene  libel  need  not  be  set  out  if  it  is 
so  obscene  that  it  would  be  improper  for  it  to  appear  on  the 
record.  A  statement  of  its  contents  may  be  omitted  alto- 
gether, and  a  description  thereof,  sufficient  to  identify  it, 
substituted,  provided  the  reason  for  the  omission  appears 
in  the  indictment  by  proper  averments.**    And  in  indict- 

an  inetnun^it  acoardlng  to  Its  tenor,  care  should  be  taken  that  the 
indictment  does  not  purport  to  do  so;  for,  if  it  does,  the  proof  must 
oorrespcmd  verbatim  with  the  instrument  as  set  out  TIk>m.  t.  Oil- 
leepie,  7  Serg.  &  B.  (iFa.)  469,  10  Am.  Dec.  476;  Clay  y.  People,  86 
m.  147;  State  v.  Townsend,  86  N.  C.  676. 

IS  State  ▼.  Dmm«  109  N.  C.  839,  13  S.  E.  881;  State  v.  Copp,  15  N. 
H.  212;  State  ▼.  Roberts,  52  N.  H.  492;  Bowers  v.  People,  17  lU. 
373;  McQuoid  ▼.  People,  3  Oilman  (111.)  76.  It  has  been  held,  how- 
ever, that  an  indictment  against  an  officer  for  nonfeasance  in  fail- 
ing to  execute  a  warrant  should  set  out  the  warrant  according  to  its 
tenor.    Rex  y.  Burroughs,  1  Vent  305. 

IS  Post,  p.  257. 

i«  Reg.  y.  Ooulfion,  1  Denison,  Grown  Oaa.  592 ;  Oom.  v.  Coe,  115 
Mass.  481. 

IB  People  y.  Taylor,  8  Denio  (N.  Y.)  99;   Freleigh  v.  State,  8  Mo. 

613. 

!•  Com.  y.  Holmes,  17  Mass.  336;  CJom.  v.  Tarbox,  1  Cush.  (Mass.) 
72;  People  v.  Oirardin,  1  Mich.  90;  State  v.  Brown,  27  Vt  619; 
OonL  V.  Sharpless,  2  Sei;g.  &  R.  (Pa.)  91,  7  Am,  Dec.  632;  Thomas  v. 
SUte,  103  Ind.  419,  2  N.  E.  808;  State  v.  Hayward,  83  Mo.  299.  Ck)n- 
tra,  Bradlaugh  v.  Reg.,  3  Q.  B.  Div.  607. 
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ments  for  forgery,  counterfeiting,  etc.,  the  instrument  need 
not  be  set  out  if  "it  has  been  destroyed  by  the  defendant,  or 
has  remained  in  his  possession,  and  perhaps  in  other  cases, 
wher^  the  instrument  cannot  be  produced  and  there  are  no 
laches  on  the  part  of  the  government  or  prosecutor" ;  but 
in  every  such  case  the  reason  of  the  omission  must  appear 
on  the  indictment*^  In  an  indictment  for  perjury,  only  the 
substance  of  the  false  oath  need  be  stated.** 

If  only  a  part  of  a  writing  constitutes  the  offense,  that 
part  only  need  be  set  out,  provided  the  part  omitted  does 
not  in  any  way  alter  the  sense  of  the  part  which  is  set  out.** 
And  it  is  not  necessary  to  set  out  the  matter  which,  though 
appearing  on  the  paper,  constitutes  no  part  of  the  writing 
or  instrument.*®  In  an  indictment  for  a  defamatory  libel  or 
an  obscene  libel,  for  instance,  only  the  libelous  or' obscene 
portion  of  the  writing  need  be  shown,  if  it  is  not  affected 

17  Com.  V.  Houghton,  8  Mass.  110;  Com.  v.  SawteUe,  11  Cush. 
(Mass.)  142;  Hooper  v.  State,  8  Humph.  (Tenn.)  93;  Pendleton  v. 
CJom.,  4  Leigh  (Va.)  694,  26  Am.  Dec.  342;  People  v.  BOngsley,  2  Cow.. 
(N.  Y.)  522,  14  Am.  Dec.  520;  People  v.  Badgley,  16  Wend.  (N.  Y.) 
5a;  iPfeople  v.  Bogart,  36  Cal.  245;  WaUace  v.  People,  27  lU.  45; 
State  V.  Potts,  9  N.  J.  liaw,  26,  17  Am,  Dec.  449 ;  State  v.  CaUahan, 
124  Ind.  364,  24  N.  B.  732;  Munson  v.  State,  79  Ind*  541;  Du  Bois 
V.  State,  60  Al^.  139 ;  State  y.  Davis,  69  N.  C.  313.  If  it  is  alleged 
that  the  instrument  has  been  destroyed,  when  it  has  no,t,  and^is  pro- 
duced at  the  trial,  the  variance  will  be  fatal.  Smith  v.  State,  33 
Ind.  159.  The  fact  that  the  loss  is  due  to  the  prosecutor's  negligence 
does  not  change  the  rule,  if  the  negligence  was  not  so  great  as  to 
show  fraud.    State  v.  Taunt,  16  Minn.  109  (Oil.  99). 

18  Bex  V.  May,  1  Leach,  Crown  Oas.  192,  1  Doug.  193;  People  v. 
Warner,  5  Wend.  (N.  Y.>  271;  Campbell  v.  People,  8  Wend.  (N.  Y.) 
636;  State  v.  Hayward,  1  Nott  &  McC.  (S.  C.)  546;  Weathers  v. 
State,  2  Blackf.  (Ind.)  278;  People  v.  Phelps,  6  Wen<i.  (N.  Y.)  9. 

i»  Bex  v.  Bear,  2  Salk*  417;  Cartwright  v.  Wright,  6  Bam.  &  Aid. 
615;  Com.  ▼.  Harmon,  2  Gray  (Mass.)  289;  Buckland  v.  Com.,  8 
Leigh  (Va.)  732;  Perkins  v.  Com.,  7  Grat  (Va.)  661,  56  Am.  Dec. 
123 ;  Hess  v.  State,  5  Ohio,  5,  22  Am.  Dec.  767;  Ligsgdale  v.  People, 
100  111.  263.    And  see  the  cases  hereafter  referred  to. 

so  Com.  ▼.  Ward,  2  Mass.  397;  People  v.  Frftnklin,  8  Johns.  Cas. 
(N.  Y.)  299;  Langdale  v.  People,  100  111.  263 ;  State  y.  Wheeler,  85 
Vt.  261;  Wilson  v.  Pe<^le,  5  Parker,  Or.  R.  (N.  Y.)  178;  Perkins  yi 
Com.,  7  Grat  (Va.)  651,  56  Am.  Dec  123;  MiUer  v.  People,  52  N.  Y. 
304,  n  Am.  Rep.  706;  Mee  ▼.  State,  23  Tex.  App.  566.  5  S.  W  243; 
State  y.  Grant,  74  Mo.  83. 
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ty  the  other  part.**  And,  in  an  indictment  for  forging  a 
promissory  note,  a  forged  indorsement  on  the  note  need  not 
be  set  out.  "The  indorsement  is  no  part  of  the  note,  but  an 
act  presumed  to  be  done  after  the  note  is  completed.  It 
need  not  be  set  out  in  the  indictment,  if  forged."  **  An  in- 
dictment for  forging  a  draft  need  not  set  out  the  figures  cut 
in  the  paper,**  or  the  residencfe  of  the  drawee,  written  there- 
on.** A  name  written  on  a  forged  note,  to  show  in  whose 
hands  it  was  placed  for  collection,  need  not  be  recited  in 
describing  or  reciting  the  note.*"  And  an  indictment  for 
forging  an  order  drawn  by  a  county  board  need  not  set  out 
the  words  "Not  intended  as  a  circulating  medium,"  printed 
at  the  top  of  the  order.**  Clearly,  it  is  never  necessary  to 
set  out  writing  put  upon  a  forged  instrument  subsequent  to 
the  forgery.*^  So,  in  an  indictment  for  forging  a  bill  of 
exchange,  bank  bill,  or  other  instrument  of  this  character, 
"it  is  not  necessary  to  insert  the  marginal  ciphers  or  marks 
in  the  indictment,  for  they  make  no  part  of  thfi  bill.  It 
might  as  well  be  required  that  the  water  marks,  and  a  fac- 
simile of  all  the  engraved  ornaments  used  in  a  bank  bill,  for 
the  more  easy  detection  of  forgeries,  should  be  inserted  in 
an  indictment"  ** 

«i  Tabart  v.  Tipper,  1  Gamp.  350. 

»«  Com.  V.  Ward,  2  Masa  397;  Com.  v.  Adams,  7  Mete.  (Mass.)  51; 
Perkins  v.  Com.,  7  Grat.  (Va.)  651,  56  Am.  Dea  123.  But,  If  the  In- 
dictment iB  for  forging  the  Indorsement,  the  Indictment  must  contain 
allegations  showing  affirmatively  that  the  offense  was  committed. 
Cocke  V.  Com.,  13  Grat  (Va.)  750;  Com.  v.  SpUman,  124  Mass.  327, 
26  Am.  Rep.  668. 

«»  White  V.  Territory,  1  Wash.  St.  279,  24  Paa  447. 

a*  Trask  ▼.  People,  151  111.  523,  38  N.  B.  248. 

«e  State  ▼.  Jackson,  90  Mo.  156,  2  S.  W.  128. 

2«  Smith  Y.  State,  29  Fla.  408,  10  South.  894. 

*t  Hennessy  v.  State,  23  Tex.  App.  340,  5  S.  W.  215;  State  y.  Jack- 
son, 90  Mo.  156,  2  S.  W.  128. 

«8  People  V.  Franklin,  3  Johns.  Cas.  (N.  Y.)  299;  Grlffln  ▼.  State, 
14  Ohio  St  55;  Buckland  v.  Com.,  8  Leigh  (Va.)  732;'  Com.  v.  Bailey, 
1  Mass.  62,  2  Am.  Dec.  3;  Ooul  y.  Stevens,  1  Mass.  203;  State  v. 
CSarr,  5  N.  H.  367;  Com.  v.  Searie,  2  Bin.  (Pa.)  332,  4  Am.  Dec.  446. 
The  name  of  the  state  in  the  margin  of  a  bank  bill  Is  a  material 
part  of  It  If  not  repeated  In  the  body  of  the  bill,  as  it  fixes  the  sltos 
K>f  the  bank,  the  place  where  the  contract  Is  made  and  to  be  per- 
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The  indictment  must  not  only  set  out  the  tenor  of  the 
instrument  where  this  is  necessary,  but  it  must,  by  a  proper 
use  of  words,  profess  to  do  sa**  This  is  done  by  the  use 
of  the  words,  "to  the  tenor  following,"  or  "in  these  words, 
or  "as  follows,"  or  "in  the  words  and  figures  following. 
Any  one  of  these  expressions  will  import  that  an  exact  copy 
is  given.'®  The  words  "to  the  effect  following"  or  "in  sub- 
stance as  follows"  would  not  be  sufficient,  for  they  import 
that  the  substance  only  is  given.*^  "The  word  'tenor'  im- 
ports an  exact  copy — ^that  it  is  set  forth  in  the  words  and 
figures — ^whereas  the  word  'purport'  means  only  the  sub- 
stance or  general  import  of  the  instrument ;"  •'  so  that  the 
use  of  word  'purport'  in  an  indictment  does  not  purport  to 
give  the  exact  words.**  Nor  are  mere  marks  of  quotation 
sufficient  to  indicate  that  the  words  thus  designated  are  an 
exact  copy,  for  quotation  mar.ks  arc  often  used  when  it  is 

formed,  and  the  law  by  which  it  is  to  be  interpreted.  Ck>in.  y.  Wil- 
son, 2  Gray  (Mass.)  70.  Bat  where  the  words  "three  doUaiTS*'  and 
the  name  of  the  state,  in  the  margin  of  a  bank!  note,  are  repeated  in 
the  body  of  the  note,  so  that  the  contract  is  complete  without  them, 
they  are  no  part  of  the  note,  and  need  not  be  stated.  Oom.  y.  Tay- 
lor, 6  Cush.  (Mass.)  605.  Where  a  revenue  stamp  is  required  by  law 
to  be  affixed  to  an  instrument,  but  the  Instrument  is  not  void  with- 
out such  stamp,  the  presence  of  a  stamp  need  not  be  alleged.  Gross 
V.  People,  47  111.  152,  95  Am.  Dec.  474;   Horton  y.  State,  32  Tex.  79. 

a»  Rex  V.  Lyon,  2  Leach,  Crown  Gas.  597;  Rex  v.  Gilchrist,  Id. 
660,  661;  State  y.  Brownlow,  7  Humph.  (Tenn.)  63;  State  y.  Twitty, 
9  N.  O.  441,  11  Am.  Dea  779;  Oom.  y.  Wright,  1  Gush.  (Mass.)  65; 
Gom.  y.  Tarbox,  1  Gush.  (Mass.)  66;  State  y.  Goodman,  6  Rich.  Law 
(S.  a)  387,  60  Am.  Dec.  132. 

80  Reg.  V.  Drake,  3  Salk.  225 ;  Rex  y.  Powell,  1  Leach,  Grown  Gas. 
77;  Rex  y.  Gilchrist,  2  Leach,  Grown  Gas.  660;  McDonnell  y.  State, 
58  Ark.  242,  24  S.  W.  105. 

«i  Rex  y.  Bear,  2  Salk.  417;  Withers  y.  Harris,  Id.  600;  Reg.  v. 
Drake,  11  Mod.  78;  Anon.,  Id.  84;  Wood  y.  Brown,  1  Marsh.  522,  6 
Taunt  169;  Wright  y.  Clements,  3  Barn.  &  Aid.  503;  Cook  y.  Cox, 
3  Maule  &  S.  115;  Com.  y.  Sweney,  10  Serg.  &  R.  (Pa.)  173;  State 
y.  Walsh,  2  McCord  (S.  C.)  248. 

»2  2  Gabb.  Or.  Law,  201 ;  0>m.  y.  Sweney,  supra ;  State  y.  Pullens, 
81  Mo.  387;  State  y.  Brownlow,  7  Humph.  (Tenn.)  63;  State  y. 
Witham,  47  Me.  165;  State  y.  Bonney,  34  Me.  383;  Dana  y.  State, 
2  Ohio  St.  91. 

S8  Com.  y.  Wrl^t,  1  Cush.  (Mass.)  65 ;  Rex  y.  Wilkes,  4  Burrows, 
2527. 
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not  intended  to  give  an  exact  quotation.**  Nor  is  the  mere 
attaching  of  the  original  writing  to  the  indictment  suffi- 
cient, where  the  indictment  does  not  show  that  it  is  the 
original.*'* 

In  setting  forth  in^  the  same  count  different  parts  of  a 
written  instrument,  not  following  each  other,  they  should 
not  be  professedly  stated  continuously,  and  as  immediately 
following  each  other ;  for  if  they  are  so  stated,  and  a  part 
is  not  proved,  the  whole  count  will  fail.  The  proper  course 
is  to  allege  that  in  one  part  of  the  writing' there  were  cer- 
tain words,  giving  them,  and  in  another  part  thereof  there 
were  certain  words,  giving  them.'*  i 

As  we  have  already  seen,  where  the  writing  as  set  out 
does  not  on  its  face  show  that  it  is  such  that  the  crime  was 
committed,  the  extrinsic  facts  showing  that  it  is  of  such  a 
character  must  be  stated.  This  is  done  by  an  inducement 
or  innuendo,  or  both.  In  an  indictment  for  libel,  for  in- 
stance, if  the  matter  written  is  not  in  itself  prima  facie  libel- 
ous, but  requires  some  explanatory  facts  to  show  that  it  is 
so,  it  is  necessary  to  insert  in  the  indictment  a  positive  aver- 
ment of  such  facts,  by  a  formal  inducement  in  the  introduc- 
tory part  of  the  indictment.  And  if,  after  this,  the  matter 
alleged  in  the  inducement  and  charge  is  not  obviously  libel- 
ous, or  is  nol  necessarily  applicable  to  the  party  charged  to 
have  been  libeled,  it  is  necessary  to  render  it  so  by  explain- 
ing its  meaning  by  an  innuendo.*^ 

The  same  is  true  of  forgery.    In  order  to  maintain  an  in- 
dictment for  forgery  at  common  law,  it  must  appear  that 
the  instrument  is  of  such  a  character  that  it  might  defraud 
or  deceive  if  used  with  thaj  intent.    If  the  fraudulent  char- 
ts Ck)m.  Y.  Wright,  supra. 
SB  Ck>m.  v.  Tarboz,  1  Clish.  (Mass.)  ^. 

»«1  Chit.  Or.  Law,  2Sfe;  3  Chit  dr.  Law,  876;  Rex  v.  Leefe,  2 
Camp.  134;  Tabhrt  v.  Tipper,  1  Camp.  353. 

^  S7  People  v.  Collins,  102  Cal.  345,  36  Pac.  669;  People  v.  Jadcman, 
96  Mich.  269,  55  N.  W.  809;  Rogers  y.  State,  30  Tex.  App.  462,  17 
S.  W.  548.  In  an  indictment  for  mailing  a  letter  giving:  information 
as  to  where,  how,  and  by  whom  certain  illegal  operations  would  be 
performed,  the  letter  set  out  need  not  be  such  that  a  stranger  would 
know  what  information  it  gave.  U.  8.  v.  Brelnholm  (D.  G.)  206  Fed. 
492. 
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• 

acter  of  the  instrument  alleged  to  have  been  forged  is  not 
manifest  on  its  face,  the  defect  must  be  remedied  by  such 
averments  as  to  extrinsic  matter  as  will  enable  the  court 
judicially  to  see  that  it  has  such  a  tendency.*^  Thus,  an  in- 
dictment for  forging  an  instrument  of  the  tenor  following: 
"Boston,  Aug.  6th,  1868.  St.  James  Hotel.  I  hereby  certify 
that  L.  W.  Hinds  &  Co.  have  placed  in  my  hotel  a  card  of 
advertisements  as  per  their  agreement.  J.  P.  M.  Stetson, 
Proprietor" — ^without  any  averment  of  extrinsic  matter  to 
show  how  the  instrument  may  be  used  to  defraud,  is  bad.** 
And  an  indictment  for  forging  an  indorsement  on  a  promis- 
sory note  is  bad  if  it  contains  no  averments  to  show  that  the 
words  alleged  to  have  been  forged  bore  such  a  relation  to 
the  note  as  to  be  the  subject  of  forgery.**  We  have  already 
explained  the  general  use  and  effect  of  inducements  and 
innuendoes.** 

Many  of  the  cases  hold  that  an  indictment  for  forgery 
must  not  only  set  out  the  instrument  according  to  its  tenor, 
but  must  state  the  character  of  the  instrument,  as  that  it 
was  a  bank  bill,  promissory  note,  order  for  the  payment  of 
money,  etc.,  and  that,  where  the  indictment  is  founded  on  a 
statute  punishing  the  forgery  of  certain  instruments,  it  is 
necessary  for  the  indictment  to  describe  the  instrument  by 
one  of  the  terms  used  in  the  statute.**  Others,  with  more 
reason,  hold  that  it  is  not  necessary  to  do  more  than  set  out 
the  instrument  in  the  indictment,  if  it  is  such  that  its  char- 
acter may  be  seen  on  its  face.** 

S8  Rex  T.  Hunter,  2  East,  P.  G.  928;  Bex  y.  Testlck,  Id.  925;  Rex 
V.  Martin,  7  Car.  &  P.  549;.  Com.  v.  Hinds,  101  Mass.  209;  Com.-  v. 
SpUman,  124  Mass.  327,  26  Am.  Rep.  668;  Com.  v.  Dnnleay,  157 
Mass.  386,  32  N.  E.  356;  King  t.  State,  27  Tex.  Ak>.  667,  11  S.  W. 
525,  11  Am.  St.  Rep.  203 ;  Fomby  T.  State,  87  Ala.  36,  6  Soath.  271; 
Shannon  y.  State,  109  Ind.  407,  10  N.  E.  87. 

•9  Ck)m.  y.  Hinds,  101  Mass.  209. 

«o  Com.  y.  Spilman,  124  Mass.  327,  26  Am.  Rep.  668. 

«i  Ante,  pp.  207,  208. 

4s  Rex  y.  WUeox,  Rusa.  &  R.  50 ;  State  y.  Stephen,  45  La.  Ann. 
702,  12  South.  883;  State  y.  Ward,  6  N.  H.  529;  State  y.  Hayden, 
15  N.  H.  355. 

4s  Reg.  y.  Williams,  2  Denlaon,  Crown  Cas.  61;  Com.  y.  Castles,  9 
Gray  (Mass.)  124;  Com.  y.  Bailey,  199  Mass.  583,  85  N.  B.  857;  State 
y.  Wheeler,  19  Minn.  98  (Gil.  70). 
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Though  a  statute  in  terms  punishes  the  passing  of  any 
false,  forged,  or  counterfeited  instruments  issued  under  au- 
thority of  certain  statutes,  it  means  any  writing  purporting 
to  be  such  an  instrument,  but  which  is  not  genuine  or  valid, 
and  an  indictment  may  describe  the  writing  as  a .  false, 
forged,  and  counterfeited  writing,  purporting  to  b^  such  an 
instrument.  Indeed,  this  is  the  better  description.  On  the 
other  hand,  however,  an  indictment  is  not  bad  because  it 
describes  the  writing  as  being,  and  not  merely  purporting 
to  be,  such  an  instrument,  "false,  forged,  and  counterfeited." 
The  latter  words  necessarily  imply  that  it  is  not  a  genuine 
instrument,  just  as  the  terms  "void  will"  or  "void  note"  im- 
ply that  the  instrument  merely  purports  to  be  a  will  or 
note.** 

If  any  part  of  a  true  instrument  be  altered,  the  indictment 
may  allege  it  as  a  forgery  of  the  whole  instrument.**  But 
where  the  forgery  is  of  a  mere  addition  to  an  instrument, 
like  the  indorsement  on  a  bill  or  note,  or  interest  coupons 
attached  to  a  bond,  or  an  acknowledgment  to  a  deed,  etc., 
and  has  not  the  effect  of  altering  the  instrument  itself,  but 
is  merely  collateral  to  it,  the  forgery  must  be  specially 
alleged ;  *•  and  it  must,  as  we  have  seen,  be  expressly  shown 
by  proper  allegations  that  the  part  thus  forged  bore  such  a 
relation  to  the  instrument  proper  that  it  could  be  the  sub- 
ject of  forgery.  To  charge  the  forgery  of  an  indorsement 
on  a  note,  merely  describing  it  as  such,  without  showing  its 
relation  to  the  note,  is  not  enough.*^ 

Ordinarily,  where  the  instrument  is  given  according  to  its 
tenor,  it  must  be  proven  verbatim  as  laid.  This  question 
we  shall  hereafter  consider.** 

If  the  instrument  as  described  by  name  in  the  indictment 

4*  U.  S.  V.  Howell,  11  WalL  432,  20  L.  E5d.  195;  Rex  y.  Birdi,  2 
East,  P.  C.  980. 

48 1  Hale,  P.  C.  684;  2  EJast,  P.  a  978;  Com.  y.  Woods,  10  Gray 
(Mass.)  480;  Rex  y.  Atkinson,  7  Car.  &  P.  669;  Com.  v.  Butterick, 
100  Mass.  18.  Or  it  may  specially  allege  the  alteration.  Sittings  y. 
State,  56  Ind.  101. 

4«  Com.  y.  Woods,  supra.  '  ' 

47  Com.  y.  Spilman,  124  Mass.  327,  26  Am.  Rep.  668. 

48  Post,  p.  881. 
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does  not  correspond  with  the  instrument  as  set  out,  the  in- 
<:onsistency  has  been  held  fatal.**  This,  however,  is  errone- 
ous in  principle,  and  against  the  weight  of  authority.** 


SETTING  FORTH  SPOKEN  WORDS 

« 
SO.  When  spoken  words  are  the  gist  of  the  offense,  they 

must  be  accurately  set  out  in  the  indictment.    The 

rules  are  substantially  the  same  as  in  the  case  of 

written  words.'^ 

We  have  just  explained  the  necessity  of  setting  out  writ- 
ten words  where  they  constitute  the  gist  of  the  offense 
charged.  For  the  same  reason,  where  the  offense  consists 
of  spoken  words,  they  must  be  set  out,  or  the  indictment  will 
be  fatally  defective.*^  But,  where  the  words  do  not  consti- 
tute the  gist  of  the  offense,  as  in  extorting  money  by  threat  of 
-criminal  accusation,  only  their  substance  need  be  stated.*' 
The  rules  under  this  head  are  substantially  the  same  as  those 
just  stated  in  treating  of  written  words. 

In  indictments  for  attempting  to  .extort  money  from  a 
person  by  threatening  to  accuse  him  of  a  crime,  it  is  suffi- 
•Cient  to  set  out  the  exact  words  used  by  the  defendant.  If 
these  clearly  import  a  threat  of  accusation  of  crime,  and 
they  are  alleged  to  have  been  uttered  with  the  unlawful  in- 
tent to  extort  money,  the  offense  is  sufficiently  described. 
The  indictment  need  not  set  out  with  technical  accuracy  the 
-crime  the  accusation  of  which  is  alleged  to  have  been  threat- 

4BCk)m.  ▼.  dancy,  7  Allen  (fifass.)  637;  Com.  v.  Lawless,  101 
Mass.  32. 

BO  People  V.  Kemp,  76  Mich.  410,  43  N.  W.  439. 

fiiAnte,  p.  239. 

B2  Bradlaugh  y.  Reg.,  3  Q.  B.  Dir.  607,  616;  Sacheverell's  Case,  15 
How.  St.  Tr.  467 ;  Updegraph  v.  Ctom.,  11  Serg.  &  R.  (Pa.)  394 ;  State 
V.  Bradley,  2  N.  C.  403 ;  State  v.  Caffey,  6  N.  G.  320;  State  v.  Brew- 
iDgton,  84  N.  C.  783;  Ck)m.  y.  Monlton,  108  Mass.  307;  Robinson  y. 
<Jom.,  101  Mass.  27;  Walton  y.  State,  64  Miss.  207,  8  South.  171; 
McMahan  y.  State,  13  Tex.  App.  220;  State  y.  Townsend,  86  N.  O. 
-676. 

SB  Com.  y.  Moulton,  108  Mass.  307. 
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ened.**  The  question  of  variance  between  the  words  set 
out  in  the  indictment  and  the  words  proven  to  have  been 
spoken  will  be  considered  when  we  come  to  treat  of  vari- 
ance."' 

DESCRIPTION  OF  REAL'  PROPERTY 

91.  When  real  property  is  tlie  subject  of  the  j>ffense  charg- 
ed, the  premises  must  be  so  described  as  to  show 
their  diaracter  and  ownership  or  occupancy,  where 
that  is  material;  and,  in  addition  tathis,  they  must 
be  described  with  sufficient  particularity  to  identify 
theim« 

Whenever  real  property  is  the  subject  of  the  offense,  it 
must  be  described  to  such  an  extent  that  the  court  may  see 
on  the  face  of  the  charge  that  the  premises  are  such  as  could 
have  been  the  subject  of  the  offense;  otherwise  the  indict- 
ment would  fail  to  set  out  everything  necessary  to  constitute 
the  offense.  An  indictment  for  burglary  or  arson  at  com- 
mon law,  describing^  the  premises  simply  as  a  certain  house 
or  building,  would  clearly  be  insufficient,  for  these  offenses 
would  not  be  committed  by  breaking  into  or  burning  a 
warehouse  or  storey  or  any  building  other  than  a  dwelling 
house  or  outhouse  used  in  connection  with  it.**  And  an 
indictment  for  the  statutory  offense  of  breaking  and  enter- 
ing or  burning' a  certain  kind  of  building,  as  a  warehouse, 
shop,  schoolhouse,  etc.,  must  show  that  the  building  is  with- 
in the  statute.'^  One  who  bums,  or  breaks  and  enters  with 
intent  to  commit  a  felony,  a  house  owned  or  occupied  by 
himself,  does  not  commit  arson  or  burglary ;  hence  an  in- 

s«  Ck>m.  Y.  Murpliy,  12  Allen  (Mass.)  449;  Com.  Y.  Doras,  108  Mass. 
488. 

85  Post,  p.  381. 

Be  State  y.  Atkinson,  88  Wis.  1,  58  N.  W.  1034 ;  Thomas  y.  State, 
97  Ala.  3, 12  South.  409;  State  y.  Miller,  3  Wash.  131,  28  Pac.  375. 

BT  state  Y.  BedeU,  05  Vt  541,  27  AU.  208;  State  y.  Atkinson,  88 
Wis.  1,  58  N.  W.  1034;  Thomas  y.  State,  97  Ala.  3,  12  South.  409 ; 
Blgham  y.  State,  31  Tex.  Or.  B.  244,  20  S.  W.  577 ;  Kincald  v.  Peo- 
ple, 139  HI.  213,  28  N.  E.  1060;  SUte  Y.  Fleming,  107  N.  G.  905.  12 
S.  B.  131. 
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dictment  for  these  offenses  must  show  the  ownership  or 
occupancy  of  the  premises.*® 

Further  than  thi$,  the  premises  must  be  so  described,  as 
to  location  and  otherwise,  as  to  identify  the  offense,  ?ind  to 
apprise  the  defendant  of  the  particular  charge  against  him. 
In  all  indictments,  therefore,  for  burglary  and  other  house- 
breakings, arson  and  other  malicious  burnings,  forcible  en- 
try and  detainer,  trespass,  fraudulent  conveyance  of  land, 
etc.,  the  premises  must  be  described  and  the  description 
must  be  borne  out  by  the  evidence.'* 

An  indictment  for  erecting  a  nuisance  in  a  public  high- 
way which  merely  described  the  erections  as  "a  number  of 
sheds  and  buildings"  was  held  bad  for  uncertainty.*^  But 
an  indictment  for  a  nuisance  in  keeping  a  house  of  ill  fame, 
a  gaming  house,  or  house  for  the  unlawful  sale  of  intoxi- 
cating liquors,  or  other  disorderly  house,  need  not  further 
describe  the  premises  than  as  a  certain  house  or  tenement, 
giving  the  city  and  county  in  which  it  is  located.** 

DESCRIPTION  OF  PERSONAL  PROPERTY 

92.  When  personal  property  is  the  sT;ibject  of  the  ofiFense, 
it  must  be  described;  and  in  those  cases  in  which 
the  value  is  material^  as  in  case  of  larceny,  the 
value  must  be  stated.  Property  may  and  should  be 
described  by  iht  name  usually  appropriated  to  it; 
or,  as  it  is  sometimes  expressed,  the  common  ac- 
ceptation governs  the  description. 

In  all  indictments  for  offenses  in  relation  to  personal 
property  it  is  necessary  to  describe  the^  property.    In  some 

B8  state  y.  Keena,  63  Ck>iiii.  329,  28  Atl.  522 ;  post,  p.  268. 

»»  Com.  V.  Brown,  15  Gray  (Mass.)  189;  State  v.  Malloy,  34  N.  J. 
Law,  410.  As  to  the  question  of  variance  between  the  pleading:  and 
proof,  see  post,  p.  384.  In  describing  buildings,  the  description  Is 
usually  by  stating  the  parish  or  town  tn  which  the  building  is  sit- 
uated. State  v.  Burdett,  145  Mo.  674,  47  S.  W.  796;  CJom.  v.  Tolman, 
149  Mass.  229,  21  N.  E.  377,  3  L.  R.  A.  747,  14  Am.  St  Bep.  414. 

•0  Ck)m.  V.  HaU,  15  Mass.  240. 

«i  Com.  y.  Skelley,  10  Gray  (Masa)  464;  State  y.  Nixon,  18  Vt  70, 
46  Am.  Dec.  135. 
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cases  the  particular  kind,  quantity,  number,  or  value  of  the 
property  enters  into  the  nature  of  the  offense,  and  must  be 
stated  for  this  reason.  Some  things,  for  instance,  are  not 
the  subject  of  larceny, ••  and  an  indictment  for  larceny  must,. 
at  the  very  least,  so  describe  the  thing  stolen  that  the  court 
may  see  that  it  could  be  the  subject  of  larceny,  or  it  does 
not  state  any  offense.  An  indictment  alleging  the  felonious 
taking  and  carrying  away  of  a  railroad  ticket  was  held  bad 
because  it  failed  to  state  that  the  ticket  was  stamped,  dated, 
and  signed,  since,  unless  it  was,  it  was  worthless,  and  not 
the  subject  of  larceny .••  And,  as  we  shall  presently  see,  an 
indictment  for  stealing  animals  which  may  have  been  fera 
naturae,  or  for  stealing  minerals,  must  show,  in  the  first 
case,  that  the  animals  had  been  killed  or  reclaimed,  and,  ia 
the  second,  that  the  minerals  had  been  severed  from  the 
realty,  and  become  personal  property.** 

Even,  where  the  description  is  not  necessary  to  show  that 
an  offense  has  been  committed,  it  is  necessary  to  describe 
the  property  with  certainty,  in  order  that  the  accused  may 
know  with  what  offense  he  is  charged ;  in  order  that  it  may 
be  seen  that  the  property  with  reference  to  which  the  of- 
fense is  proven  to  have  been  committed  is  the  same  as  that 
with  reference  to  which ^the  offense  is  charged  in  the  indict- 
ment ;  and  in  order  that  the  accused  may  .be  able  to  plead 
an  acquittal  or  conviction  in  bar  of  a  subsequent  indictment 
for  the  same  cause.*'  An  indictment  charging  that  the  ac- 
cused took  and  carried  away  a  certain  •person's  goods  and 
chattels,  without  describing  them,  or  a  case  of  merchandise, 
without  further  description  of  it,  or  a  certain  paper,  without 
further  description,  is  bad  for  uncertainty.* •  It  has  been 
held  that  an  indictment  under  a  statute  for  wounding  or 
stealing  cattle,  without  stating  the  species  of  the  cattle,  is 

«s  dark,  Or.  Law  (8d  Ed.)  807. 

68  McCarty  y.  State,  1  Wash.  377,  25  Pac.  299,  22  Am.  St  B/e^ 
152;  State  v.  Holmes,  9  Wash.  528,  37  Pac.  283. 
««  Post,  pp.  259,  264. 

65  2  Hale,  P.  G.  182;  Ck>m.  y.  Strangford,  112  Mass.  289. 

66  2  Hale,  P.  0.  182;  State  y.  Dawes,  75  Me.  51;  State  y.  Dowell, 
3  6m  &  J.  (Md.)  310;  Com.  y.  Kelly,  12  Gray  (Mass.)  176;  Com.  y. 
Gayln,  121  Mass.  55,  23  Am.  Rep.  255 ;    State  y.  Edson,  10  La.  Ann. 
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insufficient.*^  And  an  indictment  against  a  bankrupt  for 
concealing  his  effects,  describing  a  part  of  them  as  "100 
other  articles  of  household  furniture,"  and  "a  certain  debt 
due  from  one  A.  to  the  defendant  to  the  value  of  i20  and  up- 
wards," was  held  bad.** 

No  satisfactory  rule  can  be  extracted  from  the  cases  as  to 
the  minuteness  with  which  the  property  must  be  described. 
A  description  has  been  held  sufficient  by  some  courts  that 
has  been  held  insufficient  by  others.  Thus  one  English 
court  has  held  that  a  lamb  is  sufficiently  described  by  the 
word  "sheep,"  **  and  another  English  court  has  held  ttiat  it 
is  not;^*  and  while  the  courts  in  Illinois  ^*  and  Missouri  '* 
hold  that  a  gelding  is  properly  designated  by  the  word 
"horse,"  the  Kansas  ^*  and  Montana  '*  courts  hold  the  con- 
trary. The  tendency  of  the  courts,  especially  in  recent 
■years,  is  toward  the  allowance  of  greater  latitude  of  de- 
scription.^* 

229;  Com.  v.  Strangford,  112  Mass.  288;  Robinson  v.  Com.,  82  Grat 
(Va.)  866;  State  v.  SUyerman,  76  N.  H.  309,  82  AU.  536.  In  this  case 
it  was  held  that  a  statute  authorizing  a  conVicticMi  of  embezzlement 
on  an  indictment  that  does  not  describe  the  property  embezzled  was 
unoonstitutionaL 

67  Rex  y.  Obalkley,  Rasa  &  R.  25a  Contra.  People  y.  Littlefleld, 
6  Cal.  355. « 

0  8  Rex  y.  Forsyth,  Ruse.  &  R.  274.  An  indictment  describing  prop- 
erty embezzled  as  '*furs  of  yarious  kinds  of  the  yalue  of  $965"  was 
held  bad,  in  State  y.  Silyerman,  76  N.  H.  309,  82  AtL  586. 

•»  Rex  y.  Splcer,  1  a  &  K.  699. 

TO  Bex  y.  Birket,  4  G.  &  P.  216. 

Ti  Baldwin  y.  People,  1  Scam.  (lU.)  804* 

T2  State  y.  Donnegan,  34  Mo.  67. 

T«  State  y.  Buckles,  26  Kan.  287. 

7«  state  y.  M)pDonald,  10  Mont.  21,  24  Pac.  628,  24  Am.  St.  Rep.  25. 
In  Marsh  y.  State,  3  Ala.  App.  80,  57  South.  387,  it  was  held  that 
on  an  indictment  fox*  stealing  a  cow  the  accused  could  not  be  con- 
ylcted  of  stealing  a  steer. 

T»  Thus,  in  Roman  y.  State,  64  Tex.  Or.  R.  515,  142  S.  W.  912,  It 
was  held  that,  where  a  compound  was  made  of  cotton  seed  oil  and 
oleostearlne,  and  was  known  in  the  trade  as  "lard,"  It  could  be  so 
styled  in  an  indictment,  thoogh  "lard,"  as  defined  in  the  dictionaries 
and  the  pure  food  laws,  means  a  product  of  the  hog.  This  is  a  yery 
healthy  deyelopment.  The  rule  of  pleading  goyeming  this  matter, 
and  in  the  application  of  which  hundreds  of  indictments  haye  been 


y 
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But  minute  details  are  not  necessary.    If  the  descriptive 
terms  used  are  sufficient  in  their  common  and  ordinary  ac- 

Quaahed,  Is  that  the  defendant  is  entitled  to  be  Informed  with  what 
offense  he  is  charged,  so  that  he  may  prepare  his  defense,  and  so 
that  he  may  be  able  to  plead  an  acquittal  or  conviction  in  bar  of  a 
subsequent  indictment  for^the  same  cause.  But  this  principle  is  vio- 
lated in  innumerable  cases  and  without  complaint  of  miscarriage  of 
justice.  It  has  always  been  held  that  it  is  sufficient  to  describe  the 
property  t^en  as  a  "horse,"  a  "cow,"  or  a  "pig,"  "of  the  goods  and 
chattels"  of  X.,  without  alleging  the  coloV,  sex,  or  any  other  distin- 
guishing feature  of  the  property.  X.  may  have  a  herd  of  cows  or 
horses  or  a  drove  of  pigs,  a  number  of  them  may  be  missing,  and  if 
the  accused  knew  that  it  was  a  black  horse  or  a  dun  cow  that  he 
was  thought  to  have  stolen  he  might  prepare  one  defense,  as  that  X. 
had  loaned  it  to  him,  and  if  a  white  horse  or  brindle  cow,  the  de- 
fense that  it  was  dead,  or  that  it  was  in  Y.'s  possession,  yet  it  is 
never  held  that  he  is  entitled  to  such  description  that  he  may  pre- 
pare his  defense;  'also,  having  been  indicted  for  stealing  a  "horse" 
and  convicted,  he  may  the  next  day  be  indicted  for  stealing  a 
"horse"  again,  and  cannot  plead  former  conviction,  for  it  may  be 
another  horse  that  he  is  charged  with  stealing  in  the  second  indict- 
ment But  not  only  does  the  rule  of  pleading,  so  strictly  adhered 
to  in  some  cases,  not  always  enable  the  accused  to  prepare  his  de- 
fense, but  this  rule,  taken  in  connection  with  the  rules  as  to  vari- 
ance, may  actually  mislead  him  in  preparing  it  We  shall  presently 
see  that  at  common  law  an  indictment  must  always  state  the  day, 
month,  and  year  in  which  the  defendant  committed  the  crime.  Yet, 
having  ^charged  it  to  be  committed,  say  on  July  1,  1916,  asid  the  de- 
fendant having  come  to  trial  prepared  to  show  that  on  that  day  he 
was  in  a  foreign  country  and  could  not  have  done  the  act  In  the 
place  alleged,  the  prosecution  may  proceed  to  prove  another  day  .and 
month,  though  the  accused  may  have  been  able  to  prove  an  alibi  on 
that  day  also,  if  he  had  been  informed  by  the  indictment  correctly  as 
to  the  time  of  the  aUeged  crime.  The  remedy  in  the  last  case  is  for 
the  court  to  grant  a  continuance  to  allow  the  accused  time  to  pre- 
pare his  new  defense.  The  same  result  could  be  obtained  in  the 
case  of  misdescription  of  property  in  the  few  cases  in  which  the 
defendant  is  actually  misled.  A  more  complete  remedy  could  be  had 
by  a  statute  allowing  the  indictment  to  be  amended  at  the  trial  In 
cases  both  of  misdescription  of  property  and  erroneous  statement  of 
date,  with  the  granting  of  continuance  where  the  erroneous  misde- 
scription or  statement  prejudiced  the  defendant  The  amended  in- 
dictment would  then  be  more  available  to  the  defendant  in  pleading 
former  jeopardy.  The  Canadian  Gode  (section  889,  subsec.  2)  per- 
mits the  amendment  of  the  indictment  even  in  cases  where  there  is 
"an  omission  to  state,  or  a  defective  statement  of  anything  requisite 
to  constitute  the  offence,"  provided  "the  accused  has  not  been  mis- 
led or  prejudiced  in  his  defense  by  such  error  or  omission." 
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ceptation  to  show  what  the  property  was  and  to  fully  iden- 
tify it,  they  will  be  sufficient.^*  In  describing  a  handker- 
chief or  a  sheet,  for  instance,  it  may  be  described  simply 
by  those  terms,  without  stating  the  color  or  size,  or  the  ma- 
terial of  which  it  is  made  J'  So  where  six  handkerchiefs  are 
in  one  piece,  uncut,  each  being  designated  by  the  pattern, 
they  may  be  described  as  six  handkerchiefs.^*  And  a  10- 
carat  gold  watch  may  be  described  simply  as  a  gold  watch, 
if  it  is  commonly  known  as  such,  though  it  is  not  so  known 
by  jewelers.^*  And  it  has  been  held  that  a  hide  may  be  de- 
scribed as  one  hide,  of  a  certain  value,  without,  stating  the 
kind  of  animal  from  which  it  was  taken.*®  And  animals 
may  be  described,  as  "one  mare,  the  property  of  W.,  of  the 
value  of,"  etc.,  or  "a  certain  hog,  said  hog  being  the  proper- 
ty and  chattel  of  one  L.,**  etc.,  without  giving  the  color, 
kind,  weight,  mark,  or  brand.  Such  particularity  is  never 
required.*^ 

If  an  article  has  acquired  in  common  parlance  a  particu- 
lar name,  it  is  erroneous  to  describe  it  by  the  name  of  the 
material  of  which  it  is  composed.**  An  indictment,  there- 
fore, for  the  larceny  or  embezzlement  of  cloth  and  other 
materials  is  not  good  as  an  indictment  for  the  larceny  or 

T6Rex  V.  Johnson,  3  Maule  i&  8.  589;  Alkenbrack  v.  People,  1 
Denlo  (N.  Y.)  80;  Rex  v.  GUlham,  6  Term  R.  267;  Rex  v.  Burdett,  1 
La.  Raym.  149;  Reg.  v.  Mansfield,  Car.  &  M.  140 ;  Widner  v.  State^ 
25  Ind.  234;  Pfister  v.  State,  84  Ala.  432,  4  South.  395;  Com.  v. 
James,  1  Pick.  (Mass.)  376;  Com.  t.  Campbell,  103  Mass.  436;  Com. 
V.  Shaw,  146  Mass.  349,  14  N.  B.  159. 

ff  Rex  V.  Johnson,  supra;  Alkenbrack  v.  People,  supra. 

T8  Rex  y.  Glllham,  6  Term  R.  267;  Rex  t.  Burdett,  1  Ld.  Raym. 
149. 

T»  Pfister  V.  State,  supra. 

«o  state  V.  Dowell,  3  GUI  &  J.  (Md.)  310. 

«i  Pfeople  V.  Stanford,  64  Cal.  27,  28  Pac.  106;  State  v.  rriend,  47 
Minn.  449,  50  *N.  W.  692 ;  post,  p.  259.  But  in  a  recent  case  it  was 
held  that  an  indictment  for  larceny  was  insufficient  that  described 
the  property  stolen  as  "100  pounds  of  seed  cotton."  Bright  y.  State, 
10  Ga.  App.  1,  7,  72  S.  E.  619.     ^ 

82  Com.  V.  Clair,  7  Allen  (Mass.)  527;  Rex  v.  Edwards,  Russ.  &  R. 
497;  Rex  v.  Hollaway,  1  Car.  &  P.  128;  Reg.  v.  Mansfield,  Car.  &  M. 
140.  In  Com.  v.  Clair,  supra,  it  was  held  that  an  overcoat  could  not 
be  described  as  "cloth";  and  in  Rex  y.  Hollaway,  supra,  that  a  fur- 
nace that  had  been  taken  apart  could  not  be  described  as  a  furnace. 
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embezzlement  of  an  overcoat  into  which  the  materials  had 
been  made.** 

If  articles  have  been  chemically  mixed,  they  should  be 
described  by  the  name  of  the  mixture.**  It  has  been  held 
that,  where  articles  have  been  mechanically  mixed,  they 
should  be  described  as  a  certain  mixture  consisting  of  the 
specific  articles,  describing  them,  and  not  as  a  certain  quan- 
tity of  each  article.  Thus,  an  indictment  for  stealing  "one 
bushel  of  oats,  one  bushel  of  chaff,  and  one  bushel  of  beans" 
was  held  bad  where  these  articles  were  mixed  together. 
They  should  have  been  described,  it  was  said,  as  mixed ;  as 
^'a  certain  mixture,  consisting  of  one  bushel  of  oats,"  etc.** 
But  this  is  at  least  doubtful.**  If  articles,  when  mechani- 
cally mixed,  change  their  character,  and  are  known  by  an- 
other name,  as  where  wood  and  iron  is  manufactured  into 
a  wagon,  or  wool  and  silk  into  an  overcoat,  it  is  clear  that 
they  should  be  described  as  a  wagon  or  an  overcoat  ;*^  but 
where,  though  mixed,  they  still  retain  their  nature  and  qual- 
ities, and  are  known  by  the  same  names,  they  should  be  de- 
scribed by  those  names.  There  seems  no  better  way  of  de- 
termining the  question  than  by  applying  the  rule  that  the 
common  acceptation  governs  the  description. 

The  description  of  property  is  subject  to  the  rule  that  the 
law  only  requires  such  certainty  as  the  nature  and  circum- 
stances of  the  case  will  permit.**  In  all  cases,  of  course,  the 
description  must  be  sufficient  to  show  that  the  offense  was 
committed ;  but  a  more  particular  description  than  is  neces- 
sary to  meet  this  requirement  is  not  essential  if  it  is  im- 

•»  Com.  T.  Clair,  supra. 

•*  Reg.  V.  Bond,  1  Denison,  Crown  Cas.  521. 

«8  Rex  V.  Kettle,  3  Chit.  Cr.  Law,  047a. 

««  In  Reg.  V.  Bond,  supra,  Bayley,  J.,  said:  "I  cannot  help  think- 
ing that,  if  a  man  steal  wine  and  water,  he  may  be  charged  with 
stealing  wine." 

8T  See  page  256,  note  83,  supra.  "Upon  an  indictment  for  stealing 
printed  books  *  *  ^  it  is  not  necessary  to  do  more  than  to  name 
BO  many  printed  books."    Rex  v.  Johnson,  3  IViaule  &  S.  555. 

8  8  Com.  V.  Grimes,  10  Gray  (Mass.)  470,  71  Am.  Dec.  666;  Wilson 
V.  State,  60  Ga.  224;  Com.  v.  Saw  telle,  11  Cash.  (Mass.)  142;  Lamed 
T.  Com.,  12  Mete.  (Mass.)  240;  Hamblett  v.  State,  18  N.  H.  384; 
Low  V.  People,  2  Parker,  Cr.  R.  (N.  Y.)  37. 
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possible.    The  excuse,  however,  should  be  stated,  as  that 
further  particulars  are  unknown.* • 

Written  Instruments 

In  indictments  for  the  larceny  or  possession  of  written 
instruments,  it  is  never  necessary,  as  in  the  case  of  forgery, 
to  set  forth  the  instrument  verbatim ;  but  it  is  sufficient  to 
describe  it  like  any  other  chattel.*®  An  indictment  under^  a 
statute  for  the  larceny  of  particular  instruments  therein 
specified  must  so  describe  the  instrument  as  to  bring  it 
within  the  statute.  Ordinarily,  to  designate  it  by  the  term 
employed  in  the  statute  will  be  sufficient.**  Thus,  where  a 
statute  punishes  the  larceny  of  bank  notes,  bank  bills,  prom- 
issory notes,  receipts,  acquittances,  etc.,  these  terms  may 
be  used  in  describing  the  instrument,  and  many  of  the  cases 
hold  that  no  further  description  is  necessary.  Under  a  stat- 
ute punishing  the  larceny  of  bank  notes,  it  has  been  held 
sufficient  to  describe  the  instrument  simply  as  a  bank  note 
of  a  certain  value ;  •^  but  it  would  not  do  to  describe  it  as  "a 
note  commonly  called  a  'bank  note.'  "  *•  The  statutes  pun- 
ishing the  larceny  of  written  instruments  vary  in  the  differ- 
ent states,  and,  besides  this,  there  is  much  conflict  in  the 
cases.  The  scope  and  size  of  this  work  will  not  permit  us 
to  do  more  than  refer  to  some  of  the  authorities.** 

«»  Hamblett  v.  State,  18  N.  H.  3S4;  Low  v.  People,  2  Parker,  Cr. 
R.  (N.  Y.)  37. 

»o  Rex  y.  Johnson,  3  Maule  &  S.  53d;  Com.  v.  Ricbards,  1  Mass. 
337;  State  v.  Cassel,  2  Har.  &  G.  (Md.)  407;  State  v.  Stevens,  62 
Me.  284;  Baldwin  v.  State,  1  Sneed  (Tenn.)  411 ;  McDonald  v.  State, 
8  Mo.  283;  State  v.  Wmiams,  19  Ala.  15,  54  Am.  Dec.  184;  Com.  v. 
Brettun,  100  Mass.  206,  97  Am.  Dec.  95. 

»iCk)m.  V.  Richards,  1  Mass.  337;  State  v.  Gassel,  2  Har.  &  G. 
(Md.)  407;  McDonald  v.  State,  8  Mo.  283;  Com.  v.  Brettun,  100  Mass. 
206,  97  Am.  Dec.  95. 

»2  Com.  V.  Richards,  1  Mass.  337. 

•>  Rex  y.  Craven,  Russ.  &  R.  14.  And  see  Rex  v.  Chard,  Id.  488; 
Damewood  v.  State,  1  How.  (Miss.)  262. 

•«The  student  will  find  the  question  discussed  and  the  cases  col- 
lected in  Whart.  Cr.  PI.  &  Prac.  §§  184-202.  Bank  notes  and  bank 
bms.  Com,  V.  Richards,  1  Mass.  337;  Lamed  v.  Com.,  12  Mete. 
(Mass.)  240;  Com.  t.  Ashton,  126  Mass.  384;  People  v.  Holbrook,  13 
Johns.  (N.  Y.)  90;  Com.  v.  Boyer,  1  Bin.  (Pa.)  201;  State  v.  Cassel, 
2  Har.  &  G.  (Md.)  407;    State  v.  Rout,  10  N.  C.  618;    McDonald  v. 

CZABK  Cb.Pboc.(2d  Ed.) — 17 
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Money 

The  term  "money"  includes  everything  that  is  legal  ten- 
der and  is  current  as  money.^"  It  does  not  cover  bank  notes, 
bank  bills,  promissory  notes,  etc.,  unless  they  have  been 
made  legal  tender.'^  The  cases  are  not  in  accord  as  to  the 
minuteness  with  which  money  must  be  described.  In  the 
absence  of  statute,  perhaps  the  weight  of  authority  requires 
that  the  kinds  and  denominations  of  the  separate  pieces  of 
money  must  be  stated.®^  In  these  jurisdictions  the  money 
cannot  be  described  simply  as  so  many  dollars  in  money,  or 
money  of  a  certain  value,  etc.,"*  but  should  state  the  kind  of 

State,  8  Mo.  283;  SaUsbury  v.  State,  6  Conn.  101;  Cfraven'g  Case,  2 
East,  P.  O.  601;  State  v.  Stlmson,  24  N.  J.  Law,  9;  State  v.  Stevens, 
62  Me.  284.  Promissory  notes,  Com.  v.  Brettun,  100  Mass.  206,  97 
Am.  Dec.  95;  Span^ler  v.  Com..  3  Bin.  (Pa.)  533;  Com.  v.  Ashton, 
125  Mass.  384;  Hobbs  v.  State,  9  Mo.  855;  Stewart  t.  State,  62  Md. 
413;  Phelps  v.  Pteople,  72  N.  Y.  334.  Bills  of  exchange,  Reg.  v.  Hai^ 
per,  44  Law  T.  (N.  S.)  615;  Reg.  v.  Cooke,  8  Car.  &  P.  582;  Rex  y. 
Birkett,  Russ.  &  R.  251;  Rex  v.  Wicks,  Id.  149;  People  v.  Howell,  4 
Johns.  (N.  Y.)  296;  Com.  v.  Butterlck,  100  Mass.  12 ;  Phelps  v.  Peo- 
ple, 72  N.  Y.  334.  United  States  treasury  notes,  U.  S.  y.  Bennett, 
17  Blatchf.  357,  Fted.  Cas.  No.  14,572;  Com.  v.  CahiU,  12  Allen 
(Mass.)  540;  Hummel  v.  State,  17  Ohio  St.  628;  State  t.  Thomasou, 
71  N.  C.  146;  DuU  v.  Com.,  25  Grat.  (Va.)  965.  Receipts,  Rex  v. 
Martin,  1  Moody,  Crown  Caa  483 ;  Reg.  v.  Boardman,  2  Moody  &  R. 
147;  Rex  v.  Goldstein,  Russ.  &  R.  473;  Testick*s  Case,  2  East,  P.  C. 
925;  Com.  v.  Lawless,  101  Mass.  82 ;  State  7.  Humphreys,  10  Humph. 
(Tenn.)  442.  Acquittance,  Com.  v.  Ladd,  15  Mass.  526.  Checks,  Bon- 
nell  V.  State,  64  Ind.  498;  Hawthorn  v.  State,  56  Md.  530;  Whalen  v. 
Com.,  90  Va.  544.  19  S.  E.  182.  Railroad  tickets,  McCarty  v.  State, 
1  Wash.  377,  25  Pac.  299,  22  Am.  St.  Rep.  152;  ante,  p.  251. 

»»  Reg.  T.  West,  7  Cox,  Cr.  Cas.  183. 

»«  Major's  Case,  2  East,  P.  C.  1118 ;  State  v.  Jim,  3  Murph.  (N.  C.) 
3;  Com.  v.  Swinney,  1  Va.  Cas.  146,  5  Am.  Dec.  512;  McAuly  v. 
State,  7  Yerg.  (Tenn.)  526;  Williams  v.  State,  12  Smedes  &  M.  (Miss.) 
58;  Johnson  v.  State,  11  Ohio  St.  324. 

•7  People  V.  Bogart,  36  Cal.  245 ;  State  v.  Denton,  74  Md.  517,  22 
Atl.  305;  Raggett  v.  State, '69  Miss.  625,  13  South.  816;  Merwin  v. 
People,  26  Mich.  298,  12  Am.  Rep.  314 ;  Lord  v.  State,  20  N.  H.  404, 
51  Am.  Dec:  231 ;    State  v.  Longbottoms,  11  Humph.  (Tenn.)  39. 

88  Bex  V.  Fry,  Russ.  &  R.  482;  Merwin  v.  Pec^le,  26  Mich.  298,  12 
Am.  Rep.  314;  Lavarre  v.  State,  1  Tex.  App.  685;  Smith  v.  State, 
33  Ind.  159;  State  v.  Stlmson,  24  N.  J.  Law,  9;  State  v.  Longbot- 
toms, 11  Humph.  (Tenn.)  39;  People  v.  Ball,  14  Cal.  101,  73  Am.  Dec. 
631;   Leftwich  t.  Com.,  20  Grat  (Va.)  716;    State  v.  Murphy,  6  Ala. 
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coin  or  paper,  though  it  need  not  describe  each  particular 
coin  or  bill.    Other  cases  hold  that  it  is  sufficient  to  describe 
.  money  as  ai  certain  amount  of  lawful  money,  without  stat- 
ing the  kinds  and  denominations  of  the  separate  pieces.** 

By  statute  in  a  growing  number  of  states  it  is  made  un- 
necessary to  state  the  species,  number  or  denominations  of 
money.^  Some  of  these  statutes  apply  only  to  indictments 
for  certain  named  crimes;  others  to  indictments  for  all 
crimes.* 

In  all  jurisdictions,  if  the  number,  kind,  or  denomination 
of  the  money  was  unknown,  this  fact,  if  stated  in  the  indict- 
ment, dispenses  with  the  necessity  of  description.* 

Animals,  etc. 

At  common  law,  an  indictment  for  stealing  an  animal 
must  describe  it  specifically,  and  any  substantial  variance 
between  the  indictment  and  the  proof  will  be  fatal.*  An  in- 
dictment for  stealing  a  colt,  without  stating  whether  it  was 

845;  Wofford  v.  State,  29  Tex.  App.  536.  16  S.  W.  535;  SUte  v. 
Oakley,  51  Ark.  112, 10  S.  W.  17.  Thus,  an  indictment  describing  the 
stolen  property  as  "$200  In  United  States  bank  notes,  of  the  value 
of  $200;  $200  United  States  currency,  of  the  value  of  $200;  and 
$200  of  United  States  treasury  notes,  of  the  value  of  $200" — ^is  bad 
for  not  more  particularly  describing  the  property,  or. alleging  that 
a  more  particular  description  is  unknown.  Baggett  v.  State,  69  Miss. 
625,  13  South.  816.  But  see  Goldstein  v.  State  (Tex.  Cr.  App.)  23  S. 
W.  686. 

»»  Lewis  V.  State.  28  Tex.  App.  140,  12  S.  W.  736;  Porter  v.  State, 
26  Fla.  56,  7  South.  145 ;  State  v.  Knowlton,  11  Wash.  512,  39  Pac. 
966. 

1  State  V.  Rush,  95  Mo.  199,  8  S.  W.  221;  People  v.  Ohuey  Ying 
Git,  100  Gal.  437,  34  Pac.  1080;  State  v.  Fogerty,  106  Iowa,  32,  74  N. 
W.  754;  Moore  v.  State,  179  Ind.  353, 101  N.  E.  295. 

2  See  State  v.  Palmer,  20  Wash.  207,  54  Pac.  1121 ;  McDivit  v. 
State,  20  Ohio  St.  231;  State  v.  Shonhausen,  26  La.  Ann.  421;  Oook 
V.  State,  80  Ark.  495,  97  S.  W.  683;  People  v.  Chuey  Ying  Git.  100 
Cal.  437,  34  Pac.  1080;  Frederick  v.  State,  127  Ga.  35,  55  S.  B.  1044 ; 
Rains  v.  State,  137  Ind.  83,  36  N.  B.  532;  Diaz  v.  State,  62  Tex.  Cr. 
a  317,  137  S.  W.  377 ;  St.  Mass.  1899,  c.  409,  fi  16. 

»  Hoskins  v.  People,  16  N.  Y.  344 ;  People  v.  Bogart,  36  Cal.  245; 
State  V.  Taunt,  16  Minn.  109  (Gil.  99) ;  State  y.  Williams,  118  Iowa, 
494,  92  N.  W.  652. 

*  Poet,  p.  384. 
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a  mare  or  a  horse,  has  been  held  bad.'  And  where  the  in- 
dictment charged  the  larceny  of  a  gray  horse,  and  the  proof 
showed  it  was  a  gray  gelding,  the  variance  was  held  fatal.* 
And  it  has  been  held  that  an  indictment  for  stealing  a  pig' 
cannot  be  sustained  under  an  act  against  stealing  hogs.''  At 
common  law  an  animal  may  be  described  simply  as  "one 
horse,"  "one  mare,"  "one  hog,"  etc.,  giving  the  ownership 
and  value.  It  is  not  necessary  to  go  further  into  details, 
and  g^ve  the  color,  size,  kind,  weight,  or  marks.* 

This  rule  is  qualified  as  applied  to  indictments  under  a 
statute.  With  regard  to  the  description  of  animals  under  a 
statute  punishing  offenses  in  relation  to  them,  the  rule  has 
been  stated  to  be  that,  "where  a  statute  uses  a  single  gener- 
al term,  this  term  is  to  be  regarded  as  comprehending  the 
several  species  belonging  to  the  genus ;  but  that,  if  it  speci- 
fies each  species,  then  the  indictment  must  designate  specifi- 
cally," and  "that,  when  a  statute  uses  a  nomen  generalissi- 
mum  as  such  (e.  g.  cattle),  then  a  particular  species  can  be 
proved,  but  that  when  the  statute  enumerates  certain  spe- 
cies, leaving  out  others,  then  the  latter  cannot  be  proved 
under  the  nomen  generalissimum,  unless  it  appears  to  have 
been  the  intention  of  the  legislature  to  use  it  as  such."  • 

Where  a  statute  punishes  the  stealing  of  cows,  bulls, 
steers,  and  'calves,  and  does  not  specifically  mention  heifers, 
an  indictment  for  stealing  a  heifer  may  describe  it  as  a 
cow,^®    But,  if  the  statute  mentions  both  cows  and  heifers, 

»  Rex  V.  Beaney,  Russ.  &  R.  416.  Nor  Is  "a  yearling".  suflBdent 
Stollenwerk  v.  State,  55  Ala.  142. 

«  Hooker  v.  State,  4  Ohio,  350;  Valesco  v.  State,  9  Tex.  App.  76. 
But  see  Baldwin  v.  People,  1  Scam.  (111.)  304,  where  It  was  held  that 
proof  of  stealing  a  mare  or  gelding  would  sustain  an  indictment  for 
stealing  a  horse;  and  In  State  7.  Bassett,  34  La.  Ann.  1108.  that 
proof  of  stealing  a  hen  sustained  an  indictment  for  stealing  a 
chicken. 

T  State  y.  M*Lain,  2  Brev.  (S.  O.)  443.  But  see  Lavender  v.  State, 
60  Ala.  60. 

«  People  V.  Stanford,  64  Cal.  27,  28  Pac.  106;  State  v.  Friend,  47 
Minn.  449,  50  N.  W.  692;  State  v.  Crow,  107  Mo.  341,  17  S.  W.  745; 
State  y.  Baden,  42  La.  Ann.  295,  7  South.  582. 

»  Whart.  Or.  PL  &  Prac.  §  237;  State  y.  Plunket,  2  Stew.  (Ala.)  11. 

10  Pfeople  V.  Soto,  49  Cal.  70. 
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it  must  be  described  as  a  heifer. ^^  So,  where  a  statute  pun- 
ishes the  stealing  of  horses  only,  a  mare  or  a  gelding  may 
be  described  as  a  horse,^*  though  it  is  otherwise  where  the 
statute  mentions  mares  and  geldings.** 

Where  a  statute  punishes  larceny  or  other  offenses  in  re- 
lation to  "cattle,"  "neat  cattle,"  or  "beasts,"  using  one  of 
those  terms  only,  any  description  bringing  the  animal  with- 
in the  general  term  may  be  used,  as  horse,  cow,  sheep,  hog, 
etc.  It  need  not  state,  further,  that  the  animal  is  a  beast  or 
cattle  or  neat  cattle.**  In  such  a  case,  however,  it  would 
not  do  to  describe  the  animal  as  a  beast  or  cattle,  but  the 
kind  of  beast  or  cattle  would  have  to  be  specified.  It  can- 
not in  reason  be  supposed  that  the  legislature,  in  using  so 
general  a  term,  intended  to  so  far  do  away  with  the  require- 
ment of  certainty.*'  "Four  head  of  neat  cattle"  is  a  suffi- 
cient description,  for  neat  cattle  means  a  particular  kind  of 
cattle;  it  applies  to  animals  of  the  genus  bos  only.** 

11  Cooke's  Case,  2  Bast,  P.  C.  616. 

i«  People  V.  Pico,  62  Cal.  50;  Jordt  v.  State,  31  Tex.  571,  98  Am. 
Dec.  550;   State  v.  Plunket,  2  Stew.  (Ala.)  11. 

i»  State  V.  Plunket,  2  Stew.  (Ala.)  11. 

1*  Moyle's  Case,  2  Bast,  P.  C.  1076;  State  v.  Hambleton,  22  Mo. 
452;  Rex  v.  Wliitney,  1  Moodj,  Crown  Cas.  3 ;  Rex  v.  Chappie,  Russ. 
&  R.  77;  Mott*s  Case,  2  East,  P.  a  1075;  Taylor  v.  State,  6  Humph. 
(Tenn.)  285 ;   State  v.  Bowers  (Mo.  Sup.>  1  S.  W.  288. 

IB  As  we  have  already  stated,  "it  is  an  elementary  principle  of 
criminal  pleading  that  where  the  definition  of  an  offense,  whether  it 
he  at  common  law  or  by  statute,  'includes  generic  terms,  it  is  not 
sufficient  that  the  indictment  shall  charge  the  offense  in  the  same 
generic  terms  as  in  the  definition;  but  it  must  state  the  species — it 
must  descend  to  particulars.* "  U.  S.  v.  Cruikshank,  92  U.  S.  542,  23 
L.  Ed.  588 ;  ante,  p.  188 ;  post,  p.  308.  As  shown  in  a  previous  note, 
ante,  page  253,  note  75,  this  principle,  while  responsible  for  grave 
miscarriages  of  justice  in  the  quashing  of  indictments  in  cases  where 
the  defendant  in  fact  knows  the  offense  with  which  he  is  charged, 
by  no  means  always  safeguards  the  defendant  A.  is  charged  with 
stealing  "one  beast"  from  X.  The  indictment  would  be  invalid, 
though  it  were  shown  that  X.  possessed  only  one  beast  and  that  A. 
knew  that  fact;  but  if  A.  is  charged  with  steaUng  "one  cow'*  from 
X.,  the  indiQtment  would  be  valid,  though  X.  possessed  the  "cattle 
on  a  thousand  hUls,"  and  A.  did  not  in  fact  know  what  cow  it  was 
intended  to  prove  that  he  had  stolen. 

i«  State  V.  Hoffman,  53  Kan.  700,  37  Pac.  138.  Under  a  statute 
punishing  larceny  of  "neat  cattle,"  to  describe  the  property  stolen  as 


262  PLEADING — THE  ACCUSATION  (Ch.  6 

An  indictment  for  stealing  a  dead  ahimal  should  state 
that  it  was  dead,  for,  in  the  absence  of  any  averment  to  th^ 
contrary,  it  will  be  presumed  that  a  live  animal  is  intended, 
and  proof  that  a  dead  animal  was  stolen  will  be  a  fatal  vari- 
ance. The  presumption  being  that. the  animal  was  alive, 
an  indictment  for  stealing  a  live  animal  need  not  state  that 
it  was  alive.  An  indictment  for  stealing  two  turkeys,  it  has 
been  held,  will  be  taken  to  mean  living  turkeys,  and  will  not 
be  sustained  by  proof  of  stealing  dead  ones.^^  So,  on  in- 
dictment for  stealing  a  pheasant,  of  the  goods  and  chattels 
of  the  prosecutor,  it  was  held  that  from  the  description  it 
must  be  taken  to  be  a  pheasant  alive,  and  so  ferae  naturae, 
and  not  the  subject  of  larceny;  that,  to  show  the  offense, 
the  indictment  should  have  shown  that  the  bird  was  dead  or 
reclaimed,  and  the  stating  it  to  be  the  goods  and  chattels  of 
the  prosecutor  did  not  supply  the  deficiency.^* 

A  comparison  of  the  case  last  cited  with  a  more  recent 
case  in  the  same  jurisdiction  shows  the  tendency  of  en- 
lightened courts  away  from  the  narrow,  technical  rules  of 
criminal  pleading.  In  the  more  recent  case  ^^  the  indict- 
ment charged  that  the  defendant  "one  thousand  pheasant 
eggs  of  the  goods  and  chattels  of  and  belonging  to  Sir 
Walter  Gilbey  feloniously  did  steal."  It  was  contended 
that  the  indictment  was  bad,  in  that  it  did  not  allege  that 
the  eggs  had  been  reduced  into  the  possession  of  the  prose- 
cutor at  the  time  of  the  stealing,  and  that  the  indictment 
ought  to  contain  some  expression  to  show  that  they  had 
been  collected  from  the  wild  pheasants'  nests.  Rough's 
Case  was  cited  as  authority.  The  court,  without  directly 
overruling  Rough's  Case,  held  the  indictment  sufficient,  and 
added :  "If  we  were  to  take  any  other  view  of  the  present 
indictment  than  that  which  we  do,  our  decision  would  more 
properly  "belong  to  a  time  when     *     *     *     the  right  and 


"certain  cattle,  to  wit,  one  cow,"  Is  sufficient.  State  v.  Crow,  107 
Mo.  341.  17  S.  W.  745. 

IT  Rex  V.  HaUoway,  1  Car.  &  P.  128;  Rex  v.  Edwards,  Russ.  &  R. 
497;  CJom.  v.  Beaxnan,  8  Gray  (Mass.)  497. 

i«  Rough's  Case,  2  East,  P.  C.  607. 

i»  Rex  V.  Stride,  [1908]  1  K.  B.  617. 
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justice  and  substance  of  the  thing  were  sacrificed  to  the 
science  of  artificial  statement."  ^® 

This  doctrine  respecting  the  description  of  animals  in  an 
indictment  applies  only  to  living  animals,  not  to  dead  ani- 
mals or  parts  of  the  carcasses  of  animals.*^  An  indictment 
for  stealing  a  ham  may  describe  it  simply  as  a  ham,  without 
describing  the  animal  of  which  it  had  been  a  part.^^  An  in- 
dictment for  stealing  meat  would  not  be  sufficient.^' 

Where  an  animal  or  bird  alleged  to  have  been  stolen  ex- 
ists in  a  wild  state,  like  the  fox  or  the  pheasant,  it  is  neces- 
sary to  show  that  it  had  been  killed  or  reclaimed,  for  ani- 
mals ferae  naturae  are  not  the  subject  of  larceny.** 

so  The  court  said  that  the  presence  of  the  words  in  the  indict- 
ment in  Rex  y.  Stride,  "of  and  belonging  to"  the  prosecutor,  added 
to  the  words  in  the  indictment  in  Rough's  Case,  ''of  the  goods  and 
chattels  of,"  distinguished  the  cases.  If  stating  the  eggs  to  be  "of 
the  goods  and  chattels  of*  the  prosecutor  does  not  amount  to  a 
statement  that  the  eggs  had  been  reduced  to  possession,  it  is  (difficult 
to  see  how  the  statement  that  they  were  "of  and  belonging  to'*  him 
did  sa  If  they  were  his  goods  and  (diattels,  they  were  of  and  be- 
longing to  him,  and  the  "of  and  belonging  to"  him  was  merely  sur- 
plusage. A  statute  in  Massachusetts  provides  that  it  shall  be  suf- 
ficient to  describe  the  animal  by  such  name  as,  in  common  under- 
standing, embraces  it,  without  stating  its  age  or  sex,  or  whether  it  be 
alive  or  dead.    St.  1899,  c.  409,  f  20. 

2*  Reg.  V.  Gallears,  1  Denison,  Crown  Cas.  501. 

22  Reg.  V.  Gallears,  supra. 

28  state  V.  Morey,  2  Wis.  494,  60  Am.  Dec.  439;  State  v-  Patrick. 
79  N.  a  656,  28  Am.  Rep.  340. 

2*  This  was  on  the  theory  that  It  would  be  presumed  that  the  ani- 
mal or  bird  was  wild.  There  was  no  valid  reason  for  such  a  pre- 
sumption ;  indeed,  the  grand  jury  having  indicted  the  defendant  for 
larceny,  which  could  be  committed  only  if  the  animal  had  been 
killed  or  reclaimed,  it  would  seem  that  the  presumption  would  be 
otherwise.  Rough's  Case,  2  East,  P.  C.  607;  Clark,  Cr.  Law,  245; 
Reg.  V.  Cox,  1  Car.  &  K.  494.  In  this  case  an  indictment  for  steal- 
ing eggs  without  otherwise  describing  them  was  held  bad,  because 
the  eggs  of  birds  fene  naturse  are  not  the  subject  of  larceny.  Al- 
verstone,  C.  J.,  in  commenting  on  Rex  v.  Cox  in  Rex  v.  Stride,  [1908] 
1  K.  6.  617,  said:  "I  am  bound  to  say  that,  if  at  the  present  day  a 
person  were  indicted  for  stealing  eggs,  I  should  be  very  slow  to  say 
that  the  indictment  was  insufficient  because  the  eggs  might  conceiv- 
ably have  been  'adder's  &ggs,  or  some  other  species  of  eggs,  which 
cannot  be  the  subject  of  larceny.* " 
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Minerals,  Trees,  etc. 

Since  only  personal  property  is  the  subject  of  larceny,  the 
indictment  must  show  that  the  property  stolen  was  person- 
al. An  indictment,  therefore,  for  stealing  coal  or  other  min- 
erals, must  state,  that  they  had  been  severed  from  the  real- 
ty.^' And  at  common  law  an  indictment  for  the  larceny  of 
trees,  shrubbery,  fruit,  or  vegetables  must  show  that  they 
had  been  severed.' •  As  we  have  seen  in  another  work,  a 
severance  and  carrying  away  by  the  thief  as  part  of  one  and 
the  same  transaction  is  not  sufficient,'^  and  it  follows  that 
the  indictment  must  show  a  severance  prior  to  the  carrying 
away,  and  not  as  a  part  of  the  same  transaction. 

Number,  Quantity,  and  Value 

Not  only  must  the  kind  of  property  be  stated  in  an  in- 
dictment for  larceny  or  other  offense  in  relation  to  personal 
property,  but  generally  the  number  or  quantity  must  also 
be.  stated ;  and,  where  several  different  kinds  of  property 
are  alleged,  the  number  or  quantity  of  each  must  be  given.'® 
This  is  necessary  in  order  to  meet  the  requirement  of  cer- 
tainty. Thus,  an  indictment  for  engrossing,  which  charged 
that  the  accused  did  engross  and  get  into  his  hands  by  buy- 
ing, etc.,  "a  great  quantity  of  fish,  geese,  and  ducks,"  with 
intent  to  sell  them  again,  was  held  bad,  because  it  failed  to 
state  the  quantity  of  eath.'*  And  so  it  has  been  held  whfere 
an  indictment  charged  the  stealing  of  "twenty  sheep  and 
ewes,''  '\Vithout  stating  the  number  of  each,'®  and  where^it 
charged  the  sale  of  "diversas  quantitates'*  of  beer  in  unlaw- 
ful measures.*^    "It  is  not  sufficient  to  say  'felonice  furatus 

«5  People  V.  Wmiams,  35  CaL  671;  State  v.  Burt,  64  N.  O.  619; 
Clark,  Cr.  Law,  243. 

26  State  V.  Foy,  82  N.  C.  679.     < 

27  Clark,  Cr.  Law  (3d  Ed.)  312. 

28  2  Hale,  P.  C.  182,  183;  Rex  v.  Gilbert,  1  East,  583;  Anon.,  Cro. 
Car.  381;  Rex  v.  Foster,  1  Ld.  Raym.  475;  Rex  v.  Glbbs,  1  Strange. 
497;  Ck)m.  v.  Maxwell,  2  Pick.  (Mass.)  139,  143;  Stewart  v.  Com., 
4  Serg.  &  B.  (Pa.)  194 ;  Leftwich  v.  Com.,  20  Grat.  (Va.)  716. 

28  Rex  V.  GUbert,  1  East,  583.  And  see  Anon.,  Cro.  Car.  381;  Rex 
V.  Foster,  1  Ld.  Raym.  475. 

so  2  Hale,  P.  O.  182.  •»  Rex  t.  Gibbs,  1  Strange,  497. 
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est  oves/  without  saying  how  many."  ■*  A  charge  of  steal- 
ing a  "parcel  of  oats/'  however,  was  held  sufficiently  cer- 
tain,*' for  a  parcel  is  a  unit. 

Whenever  the  value  of  property  is  material,  it  must  be 
stated;  and,  where  several  different  kinds  of  property  are 
described,  the  value  of  each  should  be  given.'*  In  case  of 
larceny  the  value  must  be  shown,  not  only  in  order  that  it 
may  appear  whether  the  offense  is  grand  or  pet^t  larceny, 
but  also  that  it  may  appear  on  the  face  of  the  indictment 
that  the  property  has  value,  for  property  that  is  of  no  value 
is  not  the  subject  of  larceny." 

And,  where  several  articles  of  a  differerit  kind  are  alleged 
to  have  been  stolen,  the  value  of  each  article,  and  not  the 
aggregate  value  of  all  the  articles,  should  be  stated;  for, 
unless  there  is  a  conviction  of  the  larceny  of  all  the  articles, 
the  indictment  will  be  insufficient,"  for  it  will  not  appear 
that  the  articles  proven  to  have  been  stolen  had  any  value. 
With  respect  to  indictments  for  larceny  under  statutes,  it 
has  been  said  that  the  statutes  punish  for  larceny  "with 
reference  to  the  value  of  the  property  stolen ;  and  for  this 
reason,  as  well  as  because  it  is  in  conformity  with  long- 
established  practice,  the  court  are  of  opinion  that  the  value 
of  the  property  alleged  to  be  stolen  must  be  set  forth  in  the 
indictment,  and.  that  where  an  indictment  alleges  a  larceny 
in  various  articles,  and  adds  only  the  collective  value  of  the 
whole,  such  allegation  is  not  sufficient,  where  the  defendant 
is  not  found  guilty  of  the  larceny  as  to  the  whole.*' " 

S2  2  Hale,  P.  O.  183;  Com.  y.  MaxweU,  2  Pick.  (Mass.)  139,  143; 
Stewart  v.  Com.,  4  Serg.  &  R.  (Pa.)  194. 

»8  State  V.  Brown,  12  N.  C.  137,  17  Am.  Dea  562. 

8«  1  Hale,  P.  a  531;  2  Hale,  P.  O.  185.  And  see  the  cases  here- 
after cited. 

88  1  Hale,  P.  O.  531;  2  Hale,  P.  C.  185;  Rex  v.  Fuller,  Biiss.  &  R.. 
407 ;  Payne  v.  People,  0  Johns.  (N.  Y.)  103 ;  State  y.  Tmery,  1  Nott 
&  McC.  (S.  O.)  9;  State  y.  Thomas,  2  McCord  (S.  O.)  527;  WUson  y. 
State,  1  Port  (Ala.)  118;  State  y.  Allen,  R.  M.  Oharlt  (Oa.)  518; 
People  y.  Wiley,  3  HUl  (N.  Y.)  194;  State  y.  Goodrich,  46  N.  H.  186; 
Merwin  y.  People,  26  Mich.  296,  12  Am.  Rep.  314;  State  y.  Ftenn,  41 
CJonn.  590. 

88  0>m.  y.  Smith,  1  Mass.  245;  Hope  y.  Com.,  9  Bietc.  (Masa)  134; 
Com.  y.  Cahill.  12  Allen  (Mass.)  540 ;  (Collins  y.  People,  39  ILL  233. 

87  Hope  y.  Com.,  supra. 
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Where  a  number  of  articles  of  the  same  kind  are  alleged 
to  have  been  stolen,  and  it  is  impossible  to  give  the  exact 
number,  and  the  value  of  each,  or  probably  even  where  the 
value  of  each  can  be  given,  they  may  be  described  and 
valued  collectively.  Thus,  an  indictment  for  stealing  bank 
notes  or  coin  may  describe  them  as  sundry  bank  notes, 
sundry  gold  coin,  etc.,  of  the  aggregate  value  of  a  certain 
sum,  and*  the  indictment  will  be  sustained  by  proof  of  the 
larceny  of  any  of  such  articles  if  a  sufficient  value  is 
shown.**  As  we  have  just  seen,  this  does  not  apply  where 
the  articles  are  of  a  different  kind. 

In  discussing  the  general  rules  of  pleading,  we  saw  that 
it  is  not  necessary  to  state  matters  of  which  the  court  must 
take  judicial  notice.**  If  from  the  facts  stated,  or  the  char- 
acter of  the  property  described,  the  court  must  take  judicial 
notice  of  its  value,  the  value  need  not  be  alleged.  Thus,  an 
indictment  for  stealing  "eighty  dollars  in  money,  consisting 
of  ten  dollar  bills  and  twenty  dollar  bills,  currency  of  the 
United  States,"  need  not  state  the  value  of  the  money,  for 
the  court  will  take  judicial  notice  that  such  bills  are  worth 
their  face  value.** 

When  the  value  of  property  described  in  an  indictment  is 
altogether  immaterial,  it  need  not  be  stated.  Thus,  where 
a  statute  punishes  the  stealing  of  certain  property,  or  prop- 
erty in  a  certain  place,  without  regard  to  its  value,  the  value 
need  not  be  alleged.** 

Accuracy  of  Description — Variance 

We  shall  hereafter  consider  the  necessity  to  prove  the 
property  as  described  in  the  indictment,  and  the  number, 

»«  Com.  V.  O'Connell,  12  Allen  (Mass.)  451;  Com.  v.  Grimes,  10  Gray 
(Mass.)  470,  71  Am.  Dec.  666;  Lamed  v.  Com.,  12  Mete.  (Mass.)  240 ; 
State  V.  Taunt,  10  Minn.  109  (Gil.  99).  But  see  Ilamblett  v.  State, 
18  N.  H.  384 ;   Low  v.  People,  2  Parker,  Cr.  R.  (N.  Y.)  37. 

»»  Ante,  p.  194. 

40  Gady  y.  State,  83  Ala.  61,  3  South.  429;  Grant  v.  State,  55  Ala. 
201;   State  v.  Stlmsou,  24  N.  J.  Law,  9. 

♦1  Rltchey  v.  State,  7  Blackf.  (Ind.)  168;  State  v.  Hill,  46  La.  Ann. 
736,  15  South.  145.  And  see  State  v.  Bowers  (Mo.  Sup.)  1  S.  W.  288; 
Territory  y.  Pendry,  9  Mont.  67,  22  Pac.  760;  Walker  v.  State,  50 
Ark.  532,  8  S.  W.  939;   State  v.  Castor,  93  Mo.  242,  5  S.  W.  906. 
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quantity,  and  value  stated,  and  the  effect  of  a  variance  be- 
tween the  pleading  and  proof  in  this  respect.** 


.  OWNERSHIP  OF  PROPERTY 

93.  In  indictments  for  offenses  committed  upon  property, 
real  or  personal,  the  name  of  the  general  or  special 
owner  must  be  accurately  stated. 

To  constitute  larceny,  robbery,  embezzlement,  obtaining 
money  by  false  pretenses,  etc.,  the  property  obtained  must  be 
that  of  another,  apd  indictments  for  such  offenses  must  name 
the  owner;  and  a  variance  in  this  respect  between  the  in- 
dictment and  the  proof  will  be  fatal.**  It  is  also  necessary  in 
order  to  identify  the  offense. 

*2  Post,  p.  384. 

♦«1  Hale,  P.  C.  512;  1  CaHt.  Cr.  Law,  213;  Rex  ▼.  Baxter,  2 
Leach,  Crown  Cas.  578;  Ctom.  v.  Morse,  14  Mass.  217;  State  v.  Ryan, 
4  McCord  (S.  C.)  16,  17  Am.  Dec.  702 ;  Flora  v.  State,  4  Port.  (Ala.) 
Ill;  Haworth  v.  State,  Peck  (Tenn.)  89;  Long  v.  State  (Tex.  Cr. 
App.)  20  S.  W.  570;  Boles  v.  State,  58  Ark.  35,  22  S.  W.  887.  Con- 
tra, in  robbery,  Clemons  v.  State,  92  Tenn.  282,  21  S.  W.  525.  But 
see  Boles  v.  State^  supra.  An  indictment  for  larceny  alleging  that 
the  defendant  stole  certain  property  from  a  person  named,  without 
alleging  that  such  person  was  the  owner,  is  fatally  defective.  State 
V.  Ellis,  119  Mo.  437,  24  S.  W.  1017.  It  is  generaUy  held  that  it  is 
not  necessary  to  allege  the  ownership  of  property  intended  to  be 
stolen,  in  an  indictment  for  burglary.  Johnson  v.  Com.,  87  Ky.  189, 
7  S.  W.  927;  James  v.  State,  77  Miss.  370,  28  South.  929,  78  Am.  St. 
Rep.  527;  State  v.  Simpson,  32  Nev.  138,  104  Pac.  244,  Ann.  Cas. 
1912C,  115.  By  the  better  opinion,  since  the  allegation  of  ownership 
is  unnecessary,  the  aveVment  of  it  is  surplusage.  Harris  v.  State, 
61  Miss.  304;  State  ▼.  Riddle,  245  Mo.  451,  150  S;  W.  1044,  43  L.  R. 
A.  (N.  S.)  150,  Ann.  Cas.  1914A,  884 ;  State  v.  Hodgdon,  89  Vt.  148, 
94  Atl.  301.  In  some  jurisdictions  however,  it  is  held  that,  if  the 
ownership  is  alleged,  it  must  be  proved  as  stated.  Crosky  v.  State, 
46  Fla.  122,  35  South.  153.  Since  naming  the  owner  is  only  for  the 
purpote  of  showing  that  the  property  taken,  embezzled,  burnt,  etc, 
was  the  property  of  another,  and  as  a  means  of  describing  the  prop- 
erty, if  it  is  otherwise  sufficiently  described  and  the  defendant's 
ownership  negatived,  it  should  not  be  necessary  to  name  the  owner. 
See  State  v.  Keena.  63^  Conn.  329,  28  Atl.  522;  Thomas  v.  State,  96 
Ga.  311,  22  S.  E.  956.    Indeed,  on  principle,  it  would  seem  never  nee- 
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The  property  may  be  described  as  the  real  owner's, 
though  he  never  had  the  actual  possession/*  And  property 
may  be  laid  in  a  special  owner  or  possessor,  as  well  as  in  the 
general  owner.  Property  in  the  hands  of  a  bailee,  for  in- 
stance, may  be  laid  either  in  the  bailor  or  bailee.**  Person- 
al property  stolen  from  a  corpse,  or  belonging  to  the  estate 
of  a  dead  person,  should  be  laid,  not  in  the  decedent,  but  in 
the  executor  or  administrator,  or  if  necessary,  in  a  person 

essary  In  larceny  to  name  the  owner,  for  the  word  "steal,"  which  is 
necessary  In  the  indictment  for  larceny,  itself  negatives  the  owner- 
ship of  the  defendant,  and  charges  the  necessary  element  of  owner- 
ship in  another.  Yet  the  courts  haye  never  allowed  it  this  efTect, 
though  with  no  more  reason  they  have  allowed  "steal**  to  charge 
equally  important  elements  of  the  crime,  such  as  the  wrongfulness 
and  fraud  of  the  taking,  the  intent  to  deprive  the  owner  perma- 
nently of  his  property,  the  lack  of  consent  on  the  part  of  the  owner, 
and  the  absence  of  right  on  the  part  of  the  defendant  Statutes  in 
some  states  have  removed  the  necessity  of  alleging  ownership.  Mass. 
St  1899,  c.  409,  §  18 ;   State  v.  Wright,  19  Or.  258,  24  Paa  229. 

««  Rex  V.  Remnant,  Rusa  &  K.  136. 

*»  2  Hale,  P.  C.  181;  Rex  v.  Remnant,  Russ.  &R.  136;  Rex  v.  Bram- 
ley.  Id.  478;  Rex  v.  Adams,  Id.  225;  Reg.  v.  Webster,  9  Cox,  Cr. 
Cas.  13 ;  Com.  v.  Morse,  14  Mass.  217;  Fowler  v.  State,  100  Ala.  96, 
14  South.  860;  Kennedy  v.  State,  31  Fla.  428,  12  South.  858;  Com.  v. 
Blanchette,  157  Mass.  ,486,  32  N.  EL  658;  State  v.  MacRae,  111  N.  C. 
665.  16  S.  B.  173;  State  v.  AUen,  103  N.  C.  433,  9  S.  B.  626.  A  car- 
rier, lessee  for  years,  or  a  party  to  whom  goods  are  pawned  or 
bailed,  may  be  described  as  owner,  or  the  property  may  be  laid  in 
the  person  beneficially  interested.  1  Hale,  P.  C.  512 ;  2  East,  JP.  O. 
652.  Goods  stolen  from  a  laundress  who  has  them  in  charge  to 
wash  them  may  be  described  as  hers.  3  Chit  Cr.  Law,  947b.  So 
property  of  a  guest  stolen  from  an  inn  may  be  laid  in  the  innkeeper 
or  in  the  guest,  3  Chit.  Cr.  Law,  947b;  property  stolen  from  a  coach, 
in  the  driver  or  in  the  owner,  Rex  v.  Deakin,  2  Leach,  Crown  Cas. 
862.  A  servant  having  custody  of  his  master's  property  holds  It  for 
his  master,  and  has  not  even  a  special  property,  and  the  property 
cannot  be  laid  in  him.  1  Hale,  P.  C.  513 ;  Com.  v.  Morse,  14  Mass. 
217;  Norton  v.  People,  8  Cow.  (N.  Y.)  137;  Poole  v.  Symonds,  1  N^ 
H.  289,  8  Am.  Dea  71.  If  the  owner  be  the  thief,  the  ownership 
should  be  alle?red  to  be  in  the  bailee.  Adams  v.  State,  45  N.  J.  Law. 
448.  In  Martins  v.  State,  17  Wyo.  819,  98  Pac.  709,  22  L.  R,  A.  (N. 
S.)  645,  it  was  held  that  an  indictment  for  obtaining  money  by  false 
pretense  from  A.  was  not  supported  by  proof  that  the  money  was 
obtained  from  A.,  but  was  owned  by  B.,  whose  agent  A.  was. 
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unknown.**  Property  of  a  corporation  must  be  laid  In  the 
corporation.*^  At  common  law,  if  the  goods  stolen  were 
the  property  of  a  partnership  or  of  other  joint  owners,  the 
names  of  all  the  partners  or  joint  owners  must  be  stated. 
If,  therefore,  an  indictment  lays  the  ownership  of  the  goods 
stolen  in  A.  B.  "&  Co.,"  without  stating  the  names  of  the 
partners  composing  the  firm,  or  alleging  that  A.  B.  &  Co.  is 
a  corporation,  it  is  bad.** 

Property  of  a  convicted  felon,  undergoing  his  sentence,  is 
in  England  laid  in  the  king  or  queen;  *•  but  in  this  country, 
where  a  conviction  of  crime  does  not  cause  a  forfeiture  of 
property,  it  would  be  otherwise.  Property  stolen  from  one 
who  has  himself  stolen  it  may  be  laid  in  him.***  At  common 
law,  a  married  woman's  property  must  be  laid  in  her  hus- 
band, except  where  she  is  regarded  under  particular  cir- 
cumstances as  owner  at  common  law.*^  The  married  wo- 
men's acts  have  had  the  effect  of  changing  this  rule  to  a 
great  extent.  Where  a  married  woman's  property  does  not 
vest  in  her  husband,  but  remains  in  her,  it  may  be  laid  in 
her  in  the  indictment.**  If  the  owner  of  property  is  un- 
known, it  may  be  laid  in  a-  person  to  the  jurors  unknown ; 

4«  1  Hale,  P.  O.  615;  2  Hale,  P.  a  181;  2  East,  P.  O.  652;  Hayne's 
Case,  12  Coke,  113 ;   State  v.  Davis,  4  N.  0.  271. 

*7  Rex  V.  Patrick,  2  East,  .P.  (X  1059,  1  Leach,  Crown  Cafl.  253; 
Rex  V.  Wilkins,  Id.  523;   People  v.  Bogart,  36  Cal.  245.      " 

*«  People  V.  Bogart,  36  Cal.  248 ;  McCowan  v.  State,  58  Ark.  17,  22 
S.  W.  955.  By  the  weight  of  authority,  it  is  otherwise  where  the 
statute  provides  that  an  indictment  is  sufficient  if  it  contains  a  state- 
ment of  the  acts  constituting  the  offense  in  ordinary  and  concise  lan- 
guage, and  in  such  a  manner  as  to  enable  a  person  of  ordinary  un- 
derstanding to  know  what  Is  Intended.  Reed  v.  Com.,  7  Bush  (Ky.) 
641;  People  v.  All  Sing,  19  CaL  598.  But  see  McCowan  v.  State, 
supra. 

4»  Beg.  V.  Whitehead,  9  Car.  &  P.  429. 

50  Com.  Y.  Finn,  108  Mass.  466;  Ward  ▼.  People,  8  mil  (N.  T.) 
396. 

611  Hale,  P.  O.  513. 

oa  Rollins  v.  State,  98  Ala.  79,  13  South.  280.  Since  tlie  owner- 
ship may  be  alleged  in  the  person  in  possession,  a  married  woman's 
property  may  always  be  laid  in  the  husband  if  he  is  in  possession  of 
it  See  Kidd  v.  State,  101  Ga.  528,  28  S.  B.  990;  People  T.  Coyne, 
116  Cal.  295,  48  Pac.  219. 


/ 
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for,  as  we  have  seen,  th'fe  law  generally  requires  such  cer- 
tainty only  as  the  circumstances  will  permit/' 

'f he  rule  applies  as  well  to  offenses  committed  upon  real 
property.  Thus,  the  offense  of  burglary  is  not  committed 
by  one  who  breaks  and  enters  his  own  house,  nor  by  a 
woman  who  breaks  and  enters  her  husband's  house;  and 
therefore  an  indictment  for  burglary  must  designate  the  own- 
er of  the  building,  so  that  the  court  may  see  from  the  in- 
dictment itself  that  the  offense  has  been  committed,  and 
any  variance  between  the  allegation  and  proof  in  this  re- 
spect will  be  fatal.  An  allegation  of  ownership  is  also  nec- 
essary in  order  to  render  the  charge  certain."*  The  same 
rule  applies  to  statutory  housebreakings  and  to  statutory 
larcenies  in  buildings.**  In  like  manner,  and  for  like  rea- 
sons, an  indictment  for  arson  at  common  law,  and  generally 
for  statutory  burnings,  must  state  the  ownership  of  the 
dwelling  house  or  other  building,  and  a  variance  between 
the  indictment  and  the  proof  will  be  fatal.**  Arson  and 
burglary  are  offenses  against  the  habitation,  and  must 
therefore  describe  the  building  as  the  dwelling  house  of  the 
person  in  possession  of  it  as  his  dwelling,  and  not  of  the 

»»  2  Hale,  P.  C.  181;  State  v.  Hadcock,  2  Hayw.  (N.  O.)  162;  ante, 
p.  108 ;  post,  pp.  274,  390. 

»*  Rex  V.  White,  1  Leach,  Crown  Cas.  252;  Kex  v.  Jenks,  2  Leach, 
Crown  Cas.  774;  Rex  v.  Stock,  2  Leach,  Crown  Cas.  1018;  Rex  v. 
Stock,  Russ.  &  R.  185 ;  Boggett  v.  Frier,  11  East,  301 ;  2  East,  P.  C. 
514;  People  y.  Parker,  91  Cal.  91,  27  Pac.  637;  Winslow  v.  State,  26 
Xeb.  306,  41  N.  W.  1116;  Thomas  y.  State,  97  Ala.  3,  12  South.  409. 
An  indictment  for  burglary,  alleging  the  ownership  o^  the  burglar- 
ized house  in  the  estate  of  a  person  deceased,  was  held  insufficient. 
State  y.  Hammons,  226  Mo.  604,  126  S.  W.  422.  See,  also,  Beall  y. 
State,  53  Ala.  460;  People  y.  Hall,  19  Cal.  425. 

SB  Com.  y.  Hartnett,  3  Gray  (Mass.)  450,  and  cases  there  cited;  2 
Hale,  P.  C.  244;  Rex  v.  Rogers,  1  Leach,  Crown  Oas.  89;  Rex  y. 
Jenks,  2  Leach,  Crown  Cas.  774;  Com.  y.  Perris,  108  Mass.  1;  Rex 
y.  Belstead,  Russ.  &  Ru  411.  But  see  State  y.  Ferguson,  149  Iowa, 
476,  128  N.  W.  840. 

Be  Rex  y.  Rickman,  2  East,  P.  C.  1034;  People  y.  Gates,  15  Wend. 
(N.  Y.)  159;  People  y.  Fairchild,  48  Mich.  36,  11  N.  W.  773;  Carter  y. 
State,  20  Wis.  650;  Com.  v.  Mahar,  16  Pick.  (Mass.)  120;  State  y. 
Keena,  63  Conn.  329,  28  Atl.  522;  Smoke  y.  State,  87  Ala.  143,  6 
South.  376. 
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person  who  has  the  legal  title,  but  is  not  in  possession.  The 
former  is  regarded  as  the  owner  for  the  purpose  of  the 
charge.'^  Where  a  building  was  described  in  an  indictment 
for  arson  as  the  building  of  the  owner,  and  the  proof  showed 
that  it  was  in  the  possession  of  a  tenant,  the  variance  was 
held  fatal."'  An  indictment  for  arson  in  burning  a  jail  was 
held  to  properly  describe  the  building  as  the  dwelling  house 
of  the  jailer  who  fcved  there.  '  "If  one  be  indicted  for  burn- 
ing the  dwelling  house  of  another,"  it  was  said,  "it  is  suflfi- 
cient  if  it  be  in  fact  the  dwelling  house  of  such  person.  The 
court  will  not  inquire  into  the  tenure  or  interest  which  such 
person  has  in  the  house  burnt.  It  is  enough  that  it  was  his 
actual  dwelling  at  the  time."  *• 

Where  an  indictment  for  an  offense  with  reference  to  real 
or  personal  property,  like  arson  or  larceny,  alleges  the  prop- 
erty to  have  been  in  one  person,  and  the  proof  shows  that 
such  person  was  joint  general  or  special  owner  with  an- 
other, the  variance  is  fatal  at  common  law.**  But  in  some 
jurisdictions  this  is  changed  by  statute.  In  Massachusetts, 
for  instance,  it  is  provided  that,  in  the  prosecution  of  of- 
fenses in  relation  to  or  affecting  real  or  personal  estate,  it 
shall  be  sufficient,  and  shall  not  be  deemed  a  variance,  if  it 
is  proved  on  the  trial  that  either  the  actual  or  constructive 
possession  or  the  general  or  special  property  in  the  whole  or 
in  part  of  such  real  or  personal  estate  was  in  the  person 
alleged  to  be  the  owner  thereof.*^ 

57  People  V.  Gates,  15  Wend.  (N.  Y.)  159;  Woodford  v.  People,  62 
N.  Y.  127,  20  Am.  Rep.  464.  Where  an  indictment  charged  defend- 
ant with  burglarizing  a  house  occupied  by  six  persons,  naming  them, 
and  the  evidence  showed  occupancy  by  only  five  of  them,  it  was  held 
that  defendant  could  not  be  convicted  on  the  indictment.  Grantham 
T.  State,  69  Tex.  Cr.  R.  556,  129  S.  W.  839. 

»»  People  V.  Gates,  supra. 

B»  People  V.  Van  Blarcum,  2  Johna  (N.  Z.)  105. 

•0  Com.  y.  Trimmer,  1  Mass.  476;  Com.  v.  Arrance,  5  Allen  (Mass.) 
617.    See  page  269,  note  48,  supra. 

•1  Com.  V.  Arrance,  5  Allen  (Mass.)  517.  This  provision  applies  to 
the  undivided  property  of  tenants  in  common.  Com.  v.  Arrance, 
supra;  Com.  v.  Harney,  10  Mete.  (Mass.)  426;  Com.  v.  Goldstein, 
114  Mas&  272.  See,  also.  State  v.  Riley,  100  Mo.  493,  13  S.  W.  1063 ; 
People  V.  Clark,  106  Cal.  32,  39  Pac.  63 ;  Davis  v.  State,  63  Tex.  On 
R.  463,  140  S.  W.  349. 
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Ownership  of  personal  property  is  usually  alleged  by  us- 
ing the  words  "of  the  goods  and  chattels  of"  the  owner,  or 
"of  the  moneys,"  "of  the  cattle  "  etc."  The  words  "belong- 
ing to"  are  sufficient.**  No  particular  words  are  necessary 
in  any  case.  Thus,  it  has  been  held  that  an  indictment  for 
burglarizing  "ascertain  building  of  one  N.,  there  situate,  the 
same  being  used  and  occupied  by  the  said  N.  as  a  saloon," 
sufficiently  alleged  the  ownership.** 


DESCRIPTION  OF  THIRD  PERSONS 

94.  The  indictment  must  correctly  state  the  Christian  name 
and  surname  of  the  person  against  whom  the  of- 
f ense  was  committed,  or  who  must  be  described  in 
order  to  state  the  offense  with  certainty,  if  his 
name  is  known,  and,  if  his  name  is  unknown,  it 
must  be  so  stated. 

In  some  cases  it  is  necessary  to  name  third  persons  in 
order  to  show  on  the  face  of  the  indictment  that  an  offense 
has  been  committed.  This,  as  we  have  seen,  is  one  of  the 
reasons  why  it  is  necessary  to  state  the  name  of  the  owner 
of  the  property  in  an  indictment  for  an  offense  against  prop- 
erty, or  against  the  habitation.  It  is  necessary  not  only  in 
these  cases,  but  in  many  other  cases,  for  the  further  reason 
that  without  such  statement  the  offense  would  not  be  identi- 
fied with  sufficient  certainty. 

Wherever,  therefore,  the  name  of  the  party  injured  by 
the  offense,  or  of  any  other  third  person  whom  it  is  neces- 
sary to  mention  in  describing  the  offense  is  known,  it  is 
absolutely  necessary  to  state  it,  and  to  state  it  accurately. 
A  failure  to  state  it,  or  a  material  variance  between  the 

•3  Long's  Case,  Gro.  Eliz.  490;  Rex  y.  Sadi,  1  Leach,  Crown  Oa& 
468;  Com.  y.  Horse,  14  Mass.  217;  Com.  y.  Manley,  12  Pick.  (Mass.) 
173. 

08  Com.  y.  Hamilton,  15  Gray  (Mass.)  480;  State  y.  S\>x,  80  Iowa, 
312.  45  N.  W.  874,  20  Am.  St.  Rep.  425. 

•*  State  y.  Tyrrell,  98  Mo.  354,  11  S.  W.  734. 
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Statement  and  the  proof,  will  be  fatal.*"  In  an  indictment 
for  larceny,  as  we  have  seen,  the  goods  may  be  laid  to  be 
the  property  of  persons  unknown,  if  that  is  actually  the 
case ;  but,  if  the  owner  be  really  known,  he  must  be  named 
and  correctly  named,  or  the  accused  must  be  discharged 
from  that  indictment,  and  tried  upon  a  neysr  one  rectifying 
the  mistake.**  And  indictments  for  burglary,  arson,  and 
similar  offenses  must  correctly  state  the  name  of  the  owner 
of  the  house  entered  or  burned.*^  An  indictment  for  mur- 
der, manslaughter,  assault,  rape,  or  any  other  offense  against 
the  person  would  be  fatally  defective  if  it  failed  to  correctly 
name  the  person  killed,  assaulted,  or  raped.  And  an  indict- 
ment for  taking  divers  sums  of  money  from  divers  persons, 
for  toll  is  fatally  defective,  and  would  not  support  a  convic- 
tion.** 

While  it  is  generally  necessary  to  name  the  person  who  is 
the  victim  of  the  crime,  as  the  person  struck,  killed,  de- 
frauded, etc.,  it  is  not  usually  necessary  to  state  the  names 
of  persons  only  indirectly  connected  with  the  offense.  Thus 
it  is  not  necessary,  in  an  indictment  for  practicing  medicine 
without  a  license,  to  name  the  person  prescribed  for,**  or  in 

••2  Hawk.  P.  0.  c  26,  §  72;  1  Chit.  Cr.  Law,  213,  and  authorities 
there  cited;  Cojn,  y.  Shearman,  11  Gush.  (Mass.)  546.  An  indict- 
ment for  bigamy  must  accurately  name  the  person  to  whom  the  de- 
fendant was  bigamonsly  married.  Rex  t.  Deeley,  4  Car.  &  P.  579. 
Bat  it  has  been  held  that  it  need  not  name  his  or  her  first  wife  or 
husband.  Hutchins  y.  State,  28  Ind.  84;  Com.  v.  Whaley,  6  Bush 
(Ky.)  2G6.  But  see,  contra.  State  y.  La  Bore,  26  Vt.  765.  Statutes  in 
some  Jurisdictions  haye  abolished  the  necessity  for  naming  the  per- 
son intended  to  be  defrauded  in  indictments  for  certain  offenses. 
Code  Cr.  Proc.  N.  Y.  |  281. 

««  Ante,  p.  269. 

•7  Ante,  pp.  260,  27a 

«B  1  Chit  Cr.  Law,  211.  Bat  see  Nemcof  y.  U.  S.,  202  Fed.  911, 
121'  C.  C.  A.  269,  holding,  on  an  indictment  for  conspiracy,  that  fail- 
ure to  name  the  person  with  whom  defendant  conspired  was  a  mere 
formal  defect,  cared  by  yerdict. 

••  State  y.  Little,  76  Mo.  52.  The  cases  of  Murphy  y.  State,  59  Tex. 
Cr.  B.  479,  129  S.  W.  138,  and  McLaughUn  y.  State,  45  Ind.  338,  hold- 
ing that  an  indictment  for  selling  liquor  without  a  license,  and  to 
intoxicated  persons,  must  name  the  persons  to  whom  the  liquor  was 
sold,  and  Com.  y.  Sheedy,  159  Mass.  55,  84  N.  £3.  84,  holding  that 
the  imrchaser  must  be  named  in  an  indictment  for  an  illegal  sale  by 

Claxk  CilPboo.(2d  Eb.)^18 
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an  indictment  for  receiving  stolen  goods  to  name  the  person 
from  whom  the  goods  were  received.'® 

If  the  names  of  third  persons  are  unknown,  it  is  sufficient' 
to  describe  them  as  persons  to  the  jurops  unknown.''^  Thus, 
an  indictment  for  harboring  thieves  unknown  is  sufficient 
from  the  necessity  of  the  case.'*  So,  upon  the  same  ground, 
if  the  dead  body  of  a  person  murdered  be  found,  and  it  is 
impossible  to  discover  who  he  was,  ah  indictment  for  killing 
a  person  unknown  would  be  sufficient.'*  And,  as  we  have 
already  seen,  if  stolen  goods  are  found  on  a  person,  and  it 
is  not  known  to  whom  they  belong,,  he  may  be  indicted  for 
stealing  the  goods  of  a  person  or  persons  unknown.'*  If  a 
person  is  described  as  unknown,  and  it  shall  appear  that  he 
was  known,  the  variance  will  be  fatal.'*  There  is  authority 
for  the  further  proposition  that  a  person  cannot  be  describ- 
ed as  unknown  if,  though  unknown,  the  grand  jury  have 
constructive  notice  of  his  name,  and  it  may  by  reasonable 
diligence  be  ascertained;  but  some  courts  have  held  the 
contrary.'* 

lottery!  seem  to  be  erroneous.  The  contrary  has  been  beld,  in  in- 
dictments for  the  illegal  sale  of  liquor,  in  Osgood  v.  People,  3ft  N.  Y. 
449 ;  Rice  y.  People,  38  111.  435 ;  State  y.  Oummer,  22  Wla  441. 

TO  Ream  y.  State,  52  Neb.  727.  73  N.  W.  227. 

71  Com.  y.  Tompson,  2  Gush.  (Mass.)  551;  Rex  y.  Smith,  6  Car.  A 
P.  151;  Holford  v.  State,  2  Blackf.  (Ind.)  103.  This  right  to  omit 
the  description  of  perso^is  and  property  by  a  simple  statement  in  the 
indictment  that  the  description  is  unknown  shows  that  it  is  only  in 
theory  anu  not  in  practice  that  such  descriptions  are  yital  to  the  de- 
fendant's rights  and  necessary  to  the  preparation  of  his  defense.  It 
is  unthinkable  that,  if  a  description  in  the  indictment  were  in  fact 
necessary  to  prevent  an  innocent  defendant  from  being  convicted,  as 
is  assumed  by  the  rule  requiring  such  description  and  stated  by  the 
courts  in  quashing  indictments  for  lack  of  such  description,  that 
omission  of  the  description  would  be  excused  for  any  cause,  much 
less  by  a  mere  statement  that  it  was  unknown  to  the  grand  jury  or 
the  prosecuting  officer.  Yet  such  statement,  if /trtie,  is  a  sufficient 
excuse,  even  though  it  can  be  shown  that  the  theoretically  vital  in- 
formation could  easily  have  been  obtained.  See  Ebson  v.  State,  58 
Fla.  37,  50  South.  948,  138  Am.  St  Rep.  92,  18  Ann.  Gas.  910,  and 
authorities  there  dted. 

T2  1  Chit.  Cr.  Law,  212;  2  Hale,  P.  C.  181. 

7»  1  Ghit  Or.  Law,  212;  2  Haie,  P.  G.  181. 

T4  Ante,  p.  269.  ^^  Post,  p.  391.  Tapost,  p.  391. 
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In  naming  a  third  person,  all  that  is  generally  necessary 
is  that  he  be  described  with  such  certainty  that  it  is  im- 
possible to  mistake  him  for  any  other.  Nothing  more  than 
this  is  required/^  He  may,  like  the  accused,  be  described 
by  the  name  by  which  he  is  usually  known;  ^*  and,  if  he  is 
well  known  by  more  than  one  name,  he  may  be  described 
by  either.^*  It  has  been  held,  for  instance,  that  an  indict- 
•  ment  for  an  assault  on  John,  parish  priest  of  D.,  without 
giving  his  surname,  was  sufficiently  certain ;  ••  and  an  in- 
dictment for  larceny,  laying  the  goods  stolen  to  be  the  prop- 
erty of  Victory  Baroness  Tuckhdm,  by  which  appellation 
she  was  generally  known,  was  held  good,  though  her  real 
name  was  Selima  Victoire.**  So  an  indictment  for  forgery" 
of  a  draft  addressed  to  Messrs.  Drummond  &  Co.,  Charing 
Cross,  by  the  name  of  Mr.  Drummond,  Charing  Cross,  with- 
out stating  the  names  of  his  partners,  was  held  sufficient.'* 
A  mere  statement  of  the  Christian  name,  without  any  addi- 
tion to  show  the  precise  individual,  is  bad  for  uncertainty.** 

Much  of  what  we  have  already  said  in  treating  of  the 
name  and  description  of  the  defendant  applies  as  well  to 

TTi  CHilt.  Cr.  Law,  215;  Rex  v.  SuUg,  2  Leach,  Crown  Cas.  861; 
State  V.  Crank,  2  Bailey  (S.  C.)  66,  23  Am.  Dec.  117.  But  "John 
Smith"  is  a  sufficient  description,  though  there  be  any  number  of 
persons  of  that  name  in  the  locality,  any  one  of  whom  might  be  the 
victim  of  the  crime,  and  though  the  identification  might  be  made 
perfect  by  adding  "Junior,"  it  is  not  necessary  to  do  so.  Post, 
note  87. 

78  Airte,  p.  173;  Rex  v.  Berriman,  5  Car.  &  P.  601;  Rex  v.  Lovell, 
1  Leach,  Crown  Cas.  248;  Rex  v.  Norton,  Russ.  &  R.  510;   WilUs  v. 

People,  1  Scam.  (111.)  401;  Rex  v. ,  6  Car.  &  P.  408 ;   Clark's 

Case,  Russ.  &  R.  358;  Com.  y.  Lampton,  4  Bibb  (Ky.)  261;  Rex  y. 
Williams,  7  Car.  &  P.  298;  State  v.  France,  1  Oyert.  (Tenn.)  434; 
Com.  y.  Gould,  158  Mass.  499,  33  N.  £}.  656;  Slaughter  y.  State  (Tex. 
Cr.  App.)  21  S.  W.  247;  State  y.  Davis,  109  N.  C.  780,  14  S.  E.  55. 

7 »  Ante,  p.  172;  2  Hale,  P.  O.  244,  245;  Rogers  y.  State,  90  Ga. 
463,  16  S.  E.  20&;  State  y.  France,  1  Oyert.  (Tenn.)  434.  And  see 
the  cases  cited  in  the  preceding  note.  This  applies  to  names  of  cor- 
porations.   Rogers  y.  State,  supra. 

•oAnon.,  Dyer,  285a;  1  Chit  Cr.  Law,  216. 

•1  Rex  y.  Sulls,  2  Leach,  Crown  Cas.  801. 

B2  Rex  y.  Lovell,  1  Leach,  Crown  Cas.  248;  1  Chit  Or.  Law,  215. 
>:ee,  also,  Morville  v.  State,  63  Tex.  Cr.  R.  551,  141  S.  W.  9a 

•»  1  Chit  Cr.  Law,  215. 
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the  name  and  description  of  third  persons.  If  a  man  has 
initials  for  his  Christian  name,  or  is  in  the  habit  of  using 
initials  therefor,  and  is  known  by  them,  they  may  be  used 
,to  describe  him.**  In  some  states,  as  we  have  seen,  a  mid- 
dle name  or  initial  is  recognized  by  the  law  as  a  part  of  the 
name,  and  its  omission,  or  a  mistake  in  stating  it,  will  render 
the  indictment  defective.*"  But  in  most  jurisdictions  the 
law  recognizes  but  one  Christian  name.  The  middle  name 
or  initial  is  no  part  of  the  name,  and  need  not  be  stated.** 
The  words  "junior,"  "senior,"  etc.,  are  no  part  of  the  name.*^ 
'  Where  it  is  necessary  to  state  the  name  of  a  corporation, 

«*  Reg.  V.  Dale,  17  Q.  B.  64;  Tweedy  v.  Jarvls,  27  Conn.  42;  City 
Council  of  CSharleston  v.  King,  4  McCord  (S.  C.)  487;  State  v.  Kean, 
10  N.  H.  347,  34  Am.  Dec.  162.  The  mere  fact  that  initials  are  used 
in  the  indictment  is  not  ground  for  quashing,  as  the  court  cannot 
judicially  discern  that  they  are  initials  and  not  names.  People  v. 
ReiUy,  257  111.  538,  101  N.  E.  64,  Ann.  Cas.  1914A,  1112. 

85  Com.  V.  Perkins,  1  Pick.  (Mass.)  388;  Com.  v.  Hall,  3  Pick. 
(Mass.)  262;  Com.  v.  iShearman,  11  Cush.  (Mass.)  546;  Comu  y.  Buck- 
ley, 145  Mass.  181,  13  N.  E.  368;  Reg.  v.  James,  2  Cox,  C.  C.  227; 
State  V.  Woodrow,  56  Kan.  217,  42  Pac.  714. 

««  Choen  v.  State,  52  Ind.  347,  21  Am.  Rep.  179;  Franklin  v.  Tal- 
madge,  5  Johns.  (N.  T.)  84;  Roosevelt  v.  Gardinier,  2  Cow.  (N.  Y.) 
463;  Langdon  v.  People,  133  111.  382,  24  N.  E.  874;  Edmundson  v. 
State,  17  Ala.  170,  52  Am.  Dec.  169;  Thompson  v.  Lee,  21  111.  242; 
Erskine  v.  Davis,  25  111.  251;  Bletch  v.  Johnson,  40  111.  116;  Wood 
V.  Fletcher,  3  N.  H.  Bl;  State  v.  Martin,  10  Mo.  391;  Dilts  v.  Kin- 
ney, 15  N.  J.  Law,  130;  Isaacs  v.  Wiley,  12  Vt  674;  Allen  v.  Taylor, 
26  Vt  599;  Hart  v.  Lindsey,  17  N.  H.  235,  43  Am.  Dec.  597 ;  Bratton 
V.  Seymour,  4  Watts  (Pa.)  329;  Keene  v.  Meade,  3  Pet  1,  7*L.  Ed. 
581;  McKay  v.  Speak,  8  Tex.  376;  State  v.  Manning,  14  Tex.  402; 
People  V.  Lockwood,  6  Cal.  205;  Ross  v.  State,  116  Ind.  495,  19  N. 
B.  451;  Tucker  v.  People,  122  111.  583,  13  N.  E.  809;  People  v.  Lake, 
110  N.  Y.  61,  17  N.  B.  146,  6  Am.  St  Rep.  344.  But  in  a  few  states, 
if  it  is  unnecessarily  alleged,  it  becomes  material  matter  of  descrip- 
tion. Price  V.  State,  19  Ohio,  423;  State  v.  Hughes,  1  Swan  (Tenn.) 
261. 

8T  (3om.  V.  Perkins,  1  Pick.  (Mass.)  388 ;  Qeraghty  v.  State,  110 
Ind.  103,  11  N.  B.  1;  De  Kentland  v.  Somers,  2  Root  (CJonn.)  437; 
Kincaid  v.  Howe,  10  Mass.  205;  Cobb  v.  Lucas,  15  Pick.  (Mass.)  7; 
State  V.  Grant,  22  Me.  171;  Brainard  v.  Stllphln,  6  Vt.  9,  27  Am. 
Dec.  532;  People  v.  Collins,  7  Johns.  (S.  Y.)  549;  Padgett  v.  Law- 
rence, 10  Paige,  170,  40  Am.  Dec.  232;  Headley  v.  Shaw,  39  111.  354; 
Com.  V.  Parmenter,  101  Mass.  211.  But  see  State  v.  Vittum,  9  N.  H. 
519;  Jackson  ex  dem.  Pell  v.  Prevost,  2  Caines  (N.  1.)  164. 
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as  in  indictments  for  stealing  the  property  of  a  corporation, 
the  name  of  the  corporation,  it  has  been  held,  must  be  stated 
with  absolute  precision.  To  describe  the  "Boston  &  Wor- 
cester Railroad  Corporation"  as  the  "Boston  &  Worcester 
Railroad  Company"  was  held  a  fatal  variance.**  But  by 
the  better  opinion  the  name  by  which  the  corporation  is 
commonly  knownns  sufficient,** 

What  constitutes  a  variance  between  the  name  or  descrip- 
tion of  third  persons,  as  given  in  the  indictment  and  as 
shown  by  the  evidence,  will  be  further  considered  when  we 
come  to  treat  of  variance.*^ 

Addition  of  Third  Persons 

The  Statute  of  Additions  (1  Hen.  V,  c.  5)  **  extends  only 
to  the  accused,  and  does  not  at  all  affect  the  description 
either  of  the  prosecutor,  or  any  other  individuals  whom  it 
may  be  necessary  to  name.**  No  addition,  therefore,  is  nec- 
essary in  any  case  unless  two  or  more  persons  whose  names 
are  similar  are  referred  to.**  Even  this  does  not  seem  ab- 
solutely necessary,  for  where,  upon  an  indictment  for  as- 
saulting Elizabeth  Edwards,  it  appeared  that  there  were 
mother  and  daughter  of  that  name,  and  that  the  assault  was 
upon  the  daughter,  the  indictment  was  held  sufficient.** 

«8  Com.  v.  Pope,  12  Cush.  (Mass.)  272. 

«»  Putnam  v.  U.  S.,  162  U.  S.  687,  16  Sup.  Ct.  923,  40  L.  Ed.  1118; 
Rogers  V.  State,  00  Ga.  463,  16  S.  E.  205.  As  to  necessity  to  allege 
fact  of  incorporation,  see  Thurmond  v.  State,  30  Tex.  App.  539,  17 
S.  W.  1098;  Duncan  v.  State,  29  Fla.  439,  10  South.  815.  See  antfe, 
p.  174,  note  76. 

»o  Post,  p.  890. 

»i  Ante,  p.  174. 

•2  1  Chit.  Cr.  Law,  211;  2  Hale,  P.  O.  182;  Rex  T.  SuUs,  2  Leach, 
861;  Rex  v.  Ogilvie,  2  Car.  &  P.  230;  Com.  v.  Vamey,  10  Cush. 
O^ass.)  402. 

»8  1  Chit  Cr.  Law,  211;  2  Hale,  P.  O.  182;  Rex  y.  SuUs,  2  Leadi. 
Crown  Cas.  861. 

ft  4  Rex  V.  Peace,  3  Barn.  &  Aid.  679.  And  see  Rex  y.  BaUey,  7  Oar. 
A  P.  264. 
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PLEADING— THE  ACCUSATION  (Continued) 

95.  Statement  of  Time.        . 

96.  Statement  of  Place. 

97.  Repeating  Time  and  Place. 

STATEMENT  OF  TIME 

95.  At 'common  law  an  indictment  must  state  the  day, 
month,  and  year  in  which  the  offense  was  ccnnmit- 
ted ;  but  a  variance  between  the  statement  and  the 
proof  in  this  respect  is  immaterial,  unless  the  time 
is  of  the  essence  of  the  offense. 

Most  crimes  are  crimes  irrespective  of  the  day,  month," 
or  year  in  which  they  were  committed ;  a  statement  of  the 
time  at  which  the  crime  was  committed  is  therefore,  as  to 
these  crimes,  not  necessary  in  order  that  the  indictment 
•shall  charge  an  oflFense.  But,  as  we  have  seen,  the  indict- 
ment must  not  only  technically  charge  an  offense;  it  must 
also  state  sufficient  facts  and  circumstances^  to  identify  the 
particular  offense  which  is  to  be  proved,  so  as  to  enable  the 
defendant  to  prepare  his  defense,  and  to  protect  himself  from 
a  subsequent  prosecution  for  the  same  offense.  In  accord- 
ance with  this  latter  principle,  it  would  seem  to  be  necessary  . 
that  the  indictment  should  identify  the  offense  charged  by 
stating  the  day,  month,  and  year  in  which  the  alleged  of- 
fense was  committed.    Such  is  the  rule.*    Strangely  enougli, 

1  2  Hale,  P.  C.  177;  2  Hawk.  P.  C.  c.  25,  {  77;  Id.  c  23,  §  88;  4  Bl. 
Comm.  306;  State  v.  Roach,  3  N.  C.  352;  State  v.  G.  S.,  1  Tyler  (Vt.) 
295,  4  Am.  Dec.  724;  State  v.  Johnson,  32  Tex.  96;  State  v.  Brown, 
7  N.  C.  224;  State  v.  Baker,  34  Me.  52;  Shelton  v.  State,  1  Stew.  & 
P.  (Ala.)  208;  State  v.  Anthony,  1  McCord  (S.  C.)  285;  State  v.  Han- 
son, 39  Me.  337;  AUen  v.  Com.,  2  Bibb  (Ky.)  210;  State  v.  Beaton,  79 
Me.  314,  9  Atl.  728;  State  v.  Dodge,  81  Me.  391,  17  Ati,  313;  State  v. 
Beckwith,  1  Stew.  (Ala.)  318,  18  Am.  Dec.  46;   Roberts  v.  State,  19 
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however,  through  the  working  of  another  rule  equally  well 
established — the  rule  that  the  time  alleged  need  not  be 
proved,  but  the  defendant  may  be  convicted  on  the  indict- 
ment, though  an  entirely  different  date  is  proven — the  rule 
requiring  the  day,  month,  and  year  not  only  fails  utterly  to 
accomplish  the  only  object  of  its  existence,  -but  actually 
frustrates  that  object,  inasmuch  as  it  serves  to  mislead  the 
defendant  by  stating  a  false  date.*  Statutes  in  many  juris- 
dictions have  done  away  with  the  necessity  for  stating  the 
time,  except  in  charging  those  crimes  in  which  time  is  of 
the  essence  of  the  offense.* 

In  the  absence  of  statute,  the  statement  of  the  year  alone 
is  not  enough,  and,  if  the  day  and  month  alone  be  given, 
without  the  year,  the'indictment  is  bad,  and  cannot  be  aided 
by  intendment.*  An  allegation,  for  instance,  that  an  of- 
fense was  committed  "on  the  10th  day  of  September  now 
past,"  is  insufficient,  for  failure  to  state  the  year.*    It  has 

Ala.  526;  State  v.  Offutt,  4  Blackf.  (Ind.)  355;  Jane  ▼.  State,  3  Mo. 
45;  State  y.  O'DoimeU,  81  Me.  271, 17  Atl.  66.  An  averment  that  tbe 
acts  charged  were  committed  **on  sundry  and  divers  days  and  times 
between*'  certain  specified  days  has  been  held  not  sufficient.  State  v. 
Beaton,  79  Me.  314,  9  Atl.  728.  But  it  has  been  lately  held  that, 
where  time  is  not  of  the  essence  of  the  offense,  the  indictment  is  not 
bad  because  the  day  of  the  month  is  left  blank.  U.  S.  y.  Conrad  (C. 
C.)  59  Fed.  458;  Ledbetter  v.  U.  S.,  170  U.  S.  606,  18  Sup.  Ct.  774,  42 
U  Ed.  1162.  "On  or  about"  a  certain  specified  day  is  sufficient,  since 
the  words  *'<hi  or  about"  may  be  rejected  as  surplusage,  and  the 
date  remaining  is  a  specified  date.  State  v.  McCarthy,  44  La.  Ann. 
323,  10  South.  673;  Rawson  v.  State,  19  Conn.  292.  See  Pruitt  v. 
•State  (Ark.)  11  S.  W.  822;  State  v.  Thompson,  10  Mont.  549,  27  Pac. 
349. 

2  This  requirement  that  the  day,  month,  and  year  in  which  the  act 
was  done  must  be  stated  in  the  indictment,  but  that  on  the  trial  a 
different  day,  etc.,  may  be  proved,  and  the  defendant  convicted  on 
the  indictment,  is  another  illustration  of  the  sacrifice  of  substance 
for  form  in  criminal  procedure. 

8  See  State  v.  Hoover,  31  Ark.  676;  People  v.  Hawkins,  106  Mich. 
479,  64  N.  W.  736;  Fleming  v.  State,  136  Ind.  149.  36  N.  B.  154; 
Rema  v.  State,  52  Neb.  375,  72  N.  W.  474. 

*  1  Chit.  Cr.  Law,  217;  Com.  v.  Griffin,  3  Cush.  (Mass.)  523;  Com. 
V.  Hutton,  6  Gray  (Mass.)  89,  66  Am.  Dec.  352;  Serpentine  v.  State,  1 
How.  (Miss.)  260;  Ctark  v.  State,  34  Ind.  436.  Contra,  by  statute, 
where  day  of  month  is  blank*    State  v.  Parker,  5  Iiea  (Tiei&i.)  568. 

fi  Com.  y.  Griffin,  supra. 
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been  said  that  there  is  an  exception  to  the  rule  that  time 
must  be  stated  in  cases  where  a  mere  negative  or  omission 
is  averred ;  that  in  such  a  case,  as  a  rule,  no  time  need  be 
mentioned ;  ®  but  this  is  doubtful.  It  cannot  be,  for  instance, 
that  an  indictment  against  a  public  officer  for  neglect  to  per- 
form his  duty  need  not  state  a  certain  day  onwhich,  or  cer- 
tain days  between  which,  he  was  guilty  of  the  omission,  or 
that  time  may  be  dispensed  with  in  an  indictment  for  man- 
slaughter by  negligence^  But  where  the  offense  is  a  con- 
tinuing one,  as  failure  to  open  a  road,  or  keep  a  road  in  re- 
pair, it  may  be  stated  as  committed  between  certain  days.* 
Generally,  as  we  shall  see,  the  time  when  the  offense  was 
committed  need  not  be  accurately  stated.  A  time  must  al- 
ways be  stated  at  common  law,  but 'any  time  before  the 
finding  of  the  indictment  and  within  the  period  of  limitation 
may  be  given,  and  a  different  time  may  -be  shown  at  the 
trial.  This,  however,  only  applies  where  the  precise  time  is 
not  material.  If  the  offense  could  only  be  committed  at  a 
certain  time,  it  must  be  alleged  to  have  been  then  commit- 
ted. An  act  prohibited  by  statute  on  certain  days  only  must 
be  charged  as  having  been  committed  on  one  of  those  days, 
for  the  time  laid  is  a  material  element  in  the  offense,  and, 
unless  laid  on  a  day  within  the  statute,  no  offense  would 
be  charged.  Thus,  where  a  statute  prohibited  the  mainte- 
nance of  closed  weirs  in  certain  waters  on  Saturdays  and 
Sundays  between  the  1st  of  April  and  the  ISth  of  July,  and 
an  indictment  alleged  that  the  offense  was  committed  on 
the  1st  day  of  June  (Tuesday,)  and  "on  divers  other  days'^ 
between  the  1st  of  June  and  the  15th  of  July,  the  indictment 
was  held  bad,  because  it  did  not  show  on  its  face  that  the 
acts  were  done  on  Saturday  or  Sunday.'  The  rule  also  ap- 
plies to  indictments  for  violation  of  the  Sunday  laws.    The 


•  Bex  V.  Hollond,  5  Term  B.  616;  2  Hawk.  P.  C.  c.  25,  |  79;  U.  S. 
y.  Smith,  2  Mason,  146,  Fed.  Cas.  No.  16,338. 

7  See  Com.  v.  Inhabitants  of  SheflEleld,  11  Gush.  (Mass.)  178;  State 
V.  Behm,  72  Iowa,  533,  34  N.  W.  319;  State  v.  McDowell,  84  N.  a 
798. 

«  State  V.  City  of  Auburn,  86  Me.  276,  29  Ati.  1075. 

•  State  y.  Dodge,  81  Me.  391,  17  AtL  313. 
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acts  must  be  shown  by  the  indictment  to  have  been  commit- 
ted on  that  particular  day  of  the  week.** 

To  constitute  a  punishable  homicide  at  common  law,  the 
death  must  occur  within  a  year  and  a  day  after  the  stroke, 
and  an  indictment  for  homicide  must  show  that  it  did  so  oc- 
cur, or  it  will  state  no  offense.** 

Sometimes  it  is  of  the  essence  of  the  offense  that  several 
acts  shall  have  been  simultaneous,  and  in  such  cases  the  in- 
dictment must  show  that  they  were  so,  or  it  will  fail  to  de- 
scribe the  offense.  An  indictment  under  a  statute,  for  in- 
stance, for  having  in  possession  ten  or  more  counterfeit 
bank  bills,  must  show  that  the  accused  had  them  in  his  pos- 
session at  the  same  time,  and  an  averment  th^t  he  had  them 
in  his  possession  on  the  same  day  is  not  sufficient.*^ 

Where  the  time  of  day  at  which  an  act  is  done  is  not  nec- 
essary to  ascertain  the  offense,  the  indictment  need  not  set 


10  Megowan  v.  Com.,  2  Mete.  (Ky.)  3;  State  v.  lAnd,  42  Ind.  311, 
^'Sabbath**  for  "Sunday,"  or  vice  versa,  has  been  held  sufficient 
State  V.  Drake,  64  N,  C.  589.  The  proof  need  not  show  commission 
of  the  offense  on  the  particular  day  stated,  but  some  other  day,  on 
which  the  offense  could  be  committed,  may  be  proven.    Post,  p.  396. 

11 1  Chit.  Cr.  Law,  223;  Brassfleld  v.  State,  55  Ark.  556,  18  S.  W. 
1040;  State  v.  Luke,  104  Mo.  563,  16  S.  W.  242;  Palmer  v.  People,  138 
111.  356,  28  N.  E.  130,  32  Am.  St  Rep.  146;  State  v.  Blakeney,  33  S.  C. 
Ill,  11  S.  E.  637;  Timmerman  v.  Territory,  3  Wash.  T.  445,  17  Pac. 
624.  The  indictment,  as  will  be  seen  from  the  above  cases,  need  not 
allege  in  direct  terms  that  death  ensued  within  a  year  and  a  day 
from  the  fatal  blow.  The  allegation  of  the  respective  dates  of  the 
injury  and.  of  the  death  are  enough,  if  it  appears  from  this  that  the 
death  was  vsrithin  a  year  and  a  day  from  the  blow.  "This  may  be 
done  either  by  stating  that  the  deceased  died  Instantly  9f  the  wound, 
or  that  he  languished  of  the  same  till  the  day  mentioned,  when  he 
died  of  the  said  mortal  wound."  1  Hale,  P.  C.  343,  344.  In  an  Ar- 
kansas case  the  indictment  alleged  that  th6  blow  was  given  on  Oc- 
tober 25,  1890,  but  did  not  expressly  state  when  the  death  occurred. 
It  did,  however,  allege  that  death  ensued,  and  the  caption  of  the  in- 
dictment showed  that  it  was  returned  by  the  grand  jury  at  the  Feb- 
ruary tefm,  1891,  which  term  could  not,  under  the  law,  have  continu- 
ed to  October  26,  1891.  It  was  held  that  it  sufficiently  appeared  that 
the  death  occurred  within  a  year  and  a  day  from  the  blow.  Brass- 
fleld V.  State,  55  Ark.  556,  18  S.  W.  1040. 

12  Edwards  v.  Com.,  19  Pick.  (Mass.)  124. 
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forth  the  hour  of  the  day ;  "  but  when  the  time  of  day  does 
give  complexion  to  the  crime  the  hour,  or  an  hour,  mt^st  be 
stated.  "Thus  we  find  some  courts  holding  that  in  indict- 
ments for  burglary  the  hour  must  be  averred.^*  This  ap- 
plies not  only  to  burglary,  but  also  to  statutory  offenses 
which  must  be  committed  in  the  nighttime  or  in  the  day- 
time, as  the  case  may  be.^"  Where  the  nighttime  is  defined 
by  statute,  it  is  clear  that  an  indictment  for  burglary  need 
not  allege  the  hour  at  which  the  offense  was  committed,  but 
it  will  be  sufficient  to  state  that  it  was  committed  in  the 
nighttime,  since,  "whenever  'nighttime'  is  now  used  in  an 
indictment,  as  descriptive  of  the  time  of  the  commission  of 
an  offense,  it  is  to  be  understood  of  the  nighttime  as  defined 
by  this  statute."  *« 

It  was  said  by  Chitty,  and  it  seems  to  be  established  by 
the  weight  of  authority,  that,  where  the  time  for  the  prose- 
cution is  limited  by  statute,  the  time  averred  in  the  indict- 
ment should  appear  to  be  within  the  limit,  or  else  the  facts 
necessary  to  take  the  case  out  of  the  operation  of  the  stat- 
ute should  be  alleged,  otherwise  the  indictment  shows  on  its 
face  that  the  prosecution  is  barred.*^  In  some  states,  how- 
is  1  Chit  Cr.  Law,  219;  2  Hawk.  P.  C.  c.  25,  §  t6. 
14  State  V.  G.  S.,  1  Tyler  (Vt.)  295,  4  Am.  Dec.  724;  Shelton  v.  Com., 
89  Va.  450,  16  S.  E.  365;  State  v.  Bancroft,  10  N.  H.  105.  "The  rea- 
son for  this  seems  to  have  been  that  one  might,  with  a  felonious  In- 
tent, have  broken  and  entered  a  building  at  a  time  properly  called  in 
popular  language  'nighttime,'  and  yet  not  have  committed  the  crime 
of  burglary;  the  time  in  which  that  offense  can  be  committed  being 
not  so  far  extended  as  to  embrace  the  nighttime  in  the  ordinary  use 
of  that  word,  but  a  period  when  the  light  of  day  had  so  far  disap- 
peared that  the  face  of  a  person  was  not  discernible  by  the  light  of 
the  sun  or  twilight."  Com.  v.  WUliams,  2  Cush.  (Mass.)  589.  But 
see  People  v.  Burgess,  35  Cal.  115,  and  Bethune  v.  State,  48  Ga.  505, 
us  giving  the  correct  rule. 

16  2  Hale,  P.  C.  179.  *' About  the  hour  of  eleven  in  the  night  of  the 
same  day"  has  been  held  suflBcient  Methard  v.  State,  19  Ohio  St. 
363;   State  v.  Seymour,  36  Me.  225. 

i«  Com.  V.  Williams,  2  Cush.  (Mass.)  589. 

17  1  Chit.  Cr.  Law,  223;  People  v.  Gregory.  30  Mich.  371;  State  v. 
Davis,  44  La.  Ann.  972,  11  South.  580;  State  v.  Robinson,  29  N.  H. 
274:  State  v.  Beck  with,  1  Stew.  (Ala.)  318,  18  Am.  Dec.  46;  Shelton 
V.  State,  1  Stew.  &  P.  (Ala.)  208;  State  v.  Hobbs,  39  Me.  212;  State 
V.  Roach,  3  N.  C.  352;   McLane  v.  State,  4  Ga.  335;   State  v.  Ingalls, 
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ever,  it  has  been  held  that  the  time  laid  in  the  indictment  is 
wholly  immaterial  for  all  purposes,  and  that  an  indictment, 
therefore,  at  least  on  motion  in  arrest  of  judgment,  is  not 
defective  because  it  alleges  that  the  offense  wa^  committed 
at  such  a  time  that  the  prosecution  appears  to  be  barred  by 
the  statute  of  limitations,  since  a  later  time  may  have  been 
shown  at  the  trial.** 

When  the  alleged  offense  may  have  continuance,  as  is 
the  case,  for  instance, , with  the  offense  of  keeping  a  disor- 
derly house,  the  time  may  be  laid  with  a  continuando ;  that 
is,  it  may  be  alleged  to  have  been  on  a  single  day  certain 
and  also  on  divers  other  days;  but  those  other  days  must  be 
alleged  with  the  same  legal  exactness  as  is  required  in  al- 
leging a  single  day.**  Such  exactness  is  obtained  by  alleg- 
ing that  the  offense  was  committed  on  a  day  certain  and  on 
each  day  from  that  time  until  another  day  certain.  A  form 
generally  held  sufficient  is  to  allege  that  the  offense  was 
committed  on  a  certain  day  and  on  divers  other  days  be- 
tween two  days  certain.**  The  fact  that  the  continuando  is 
not  sufficiently  certain  will  not  render  the  whole  indictment 
bad,  if  it  can  be  rejected,  as  surplusage,  and  the  indictment 
be  sustained  as  to  the  day  certain.  "And  the  general  rule  is 
well  established  that  when  an  offense,  which  may  have  con- 

59  N.  H.  88;  Hatwood  v.  State,  18  Ind.  492;  Lamkin  v.  People,  91 
in.  501;  People  v.  Miller,  12  Gal.  291.  In  some  states  it  Is  held,  coiy 
trary  to  some  of  the  above  cases,  that  an  indictment  need  not  state 
the  facts  bringing  the  case  within  the  exceptions  contained  in  the  * 
statute.  Blackman  v.  Com.,  124  Pa.  578,  17  Atl.  194.  In  some  states 
the  indictment  is  not  necessarily  the  commencement  of  the  prosecu- 
tion, and  for  this  reason  it  was  held  in  Vermont  that  an  indictment 
is  not  bad  because  it  does  not  show  that  the  offense  was  committed 
within  the  prescribed  time  before  it  was  presented.  State  v.  Stevens, 
64  Vt  590,  25  Atl.  838. 

i»  People  V.  Van  Santvoord,  9  Cow.  (N.  Y.)  655.  And  see  Black- 
man  V.  Com.,  124  Pa.  578,  17  Atl.  194;  U.  S.  v.  Cook,  17  WaU,  168,  21 
L.  Ed.  538. 

1  ft  Wells  V.  Com.,  12  Gray  (Mass.)  326;  Cora.  v.  Adams,  4  Gray 
(Mass.)  27. 

20  Wells  V.  Com.,  supra;  State  v.  Brown,  14  N.  D.  529,  104  N.  W. 
1112;  State  v.  Cofren,  48  Me.  364.  To  allege  that  the  acts  were  com- 
mitted "on  sundry  and  divers  days  between"  certain  specified  days  is 
not  enough.    State  v.  Beaton,  79  Me.  314,  9  Atl.  728. 
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tinuance,  is  alleged  to  have  been  committed  on  a  day  certain 
and«on  divers  other  days,  which  are  uncertainly  alleged,  the 
indictment  is  effectual  for  the  act  alleged  on  the  day  certain,* 
and  void  only  as  to  the  act  alleged  on  the  other  days."  *^' 
Cumulative  offenses,  which  can  be  committed  only  by  a  rep- 
etition of  acts  of  the  same  kind, — such  as  the  offense  of  be- 
ing a  common  seller  of  intoxicating  liquors,  to  constitute 
which  there  must  be  at  least  three  sales, — should  be  laid 
with  a  continuando.  If  an  indictment  for  this  offense  al- 
leges that  the  accused  was  a  common  seller  on  a  single  day 
certain,  and  on  divers  other  days  uncertainly  alleged,  it  will 
not  support  a  verdict  and  judgment,  for  the  accused  may 
have  been  found  guilty,  on  proof,  of  sales,  some  or  all  of 
which  were  made  on  a  day  or  days  insufficiently  alleged.** 
An  indictment  in  such  a  case,  alleging  that  the  accused  was 
a  common  seller  on  a  single  day  only,  omitting  the  continu- 
ando altogether,  would  be  sufficient,  for  it  would  be  pre- 
sumed that  three  sales  were  proven  on  the  day  alleged.** 

If  the  indictment  lay  the  offense  to  have  been  committed 
on  an  impossible  day,  as  on  the  30th  day  of  February,  or  the 
31st  day  of  June,  or  on  a  future  day,  it  is  just  as  bad  as  if 
no  time  at  all  were  stated.**    And  the  indictment  will  also 

«i  Wells  V.  Com.,  supra;  Rex  v.  Dixon,  10  Mod.  335;  People  v. 
Adams,  17  Wend.  (N.  Y.)  476;  State  v.  Munger,  15  Vt  290;  State, v. 
May,  15  N.  C.  328;  U.  S.  v.  La  Ooste,  2  Mason,  140,  Fed.  Cas.  !No.  15r 
548. 

22  Com.  V.  Adams,  4  Gray  (Mass.)  27. 

»»  Wells  V.  Com.,  supra. 

«*  1  Chit  Cr.  Law,  225;  2  Hawk.  P.  C.  c.  25,  {  77;  Pennsylvania  v. 
McKee,  Add.  (Pa.)  36;  State  v.  Litcli,  33  Vt  67;  State  v.  Sexton,  10 
N.  C.  184,  14  Am.  Dec.  584;  Jacobs  v.  CJom.,  5  Serg.  &  R.  (Pa.)  316; 
Serpentine  v.  State,  1  How.  (Miss.)  256;  State  v.  O'DonneU,  81  Me. 
271,  17  Atl.  66;  Com.  v.  Doyle,  110  Mass.  103;  Markley  v.  State,  10 
Mo.  291;  Lee  v.  State,  22  Tex.  App.  547.  3  S.  W.  80;  State  v.  Pratt, 
14  N.  H.  456;  State  v.  Blalsdell,  49  N.  H.  81;  People  v.  Mather,  4 
Wend.  (N.  Y.)  229,  21  Am.  Dec.  122;  State  v.  Noland,  29  Ind.  212; 
State  V.  Smith,  88  Iowa,  178,  55  N.  W.  198;  Andrews  v.  State  (Tex. 
App.)  14  S.  W.  1014;  Petty  v.  State,  60  Tex.  Cr.  R.  64,  131  S.  W.  215; 
McKay  v.  State,  90  Neb.  63,  132  N.  W.  741,  39  U  R.  A.  (N.  S.)  714. 
Ann.  Cas.  1913B,  1034.  This  is  changed  by  statute  in  some  states. 
See  State  v.  Oawford,  99  Mo.  74,  12  S.  W.  354 ;  post,  p.  288.  As 
will  be  found  from  the  cases  above  cited,  an  Indictment  charging  the 
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be  insufficient  if  the  same  offense  is  alleged  to  have  been 
committed  at  different  times,^'  or  otherwise  on  such  a  day 
as  renders  it  repugnant.**  And  no  defect  of  this  nature  is 
a^ded  by  verdict.J'  An  indictment  for  murder  is  vitiated  by 
a  repugnancy  in  this  respect  in  the  conclusion,  as,  if  the  as- 
sault and  stroke  be  alleged  on  the  10th  of  December,  and 
the  death  on  the  20th  of  December  following,  and  it  is  then 
alleged  that  the  accused  so  murdered  the  deceased  on  the  10th 
of  December  aforesaid,  since  the  felony  is  not  complete  until 
the  death  occurs.** 

offense  to  have  been  committed  on  the  same  day  the  indictment  was 
found  is  bad  if  it  does  not  show  that  it  was  committed  before  the 
finding  of  the  indictment,  since  it  may,  so  far  as  the  charge  shows, 
have  been  committed  afterwards;  and  the  indictment  cannot  be  aid- 
ed by  argument  or  inference,  ante,  p.  191 ;  but  where  it  does  express- 
ly show  commission  of  the  offense  before  indictment,  though  on  the 
same  day,  it  is  good.  See  Com.  v.  MUler,  79  Ky.  451;  Gill  v.  State 
(Tex.  Cr.  IL)  20  S.  W.  578.  But  see  People  v.  Squires,  99  Cal*  327,  33 
Pac.  1092.  It  was  held  in  Kentucky  that  an  indictment  alleging  that 
the  offense  was  committed  on  a  day  aubsequent  to  its  return  was  not 
bad  where  it  alleged  that  the  defendant  **did"  do  the  acts  alleged, 
since  it  was  thought  that  this  showed  that  the  offense  was  commit- 
ted before  the  indictment  was  found.  Williams  v.  Com.  (Ky.)  18  S. 
W.  1024;  Vo wells  v.  Com.,  84  Ky.  52.  This,  however,  is  contrary  to 
the  cases  cited  above. 

28 1  Term  R.  316;  State  ▼.  Dandy,  1  Brev.  (S.  O.)  395;  Hutchinson 
▼.  State,  62  Ind.  556. 

««2  Hawk.  P.  C.  c.  25,  {  7;  Rex  v.  Stevens,  6  Bast,  244;  Jeffries  v. 
Com.,  12  Allen  (Mass.)  145;  State  v.  Jones,  8  N.  J.  Law,  307;  Mc- 
Gehee  v.  State,  26  Ala.  154.'  The  growing  tendency  away  from  techni- 
cal rules  is  sho^vn  in  Com.  v.  Roberts,  145  Ky.  290,  140  S.  W.  313, 
where  it  was  held  that  an  indictment  was  not  bad  on  demurrer, 
though  it  charged  the  commission  of  the  offense  of  bribery  on  two 
different  dates.  The  court  said:  "We  do  not,  however,  think  the 
discrepancy  in  the  dates  mentioned  in  the  indictn^ent  was  sufficient 
to  invalidate  it  In  place  of  the  words  and  figures  *27th  day  of  Feb- 
ruary, 1911/  the  words  and  figures  * day  of  November,  1910,' 

should  have  been  used,  as  it  is  manifest  from  the  indictment  that  the 
offense  intended  to  be  charged  was  committed  at  the  November  elec- 
tion, 1910.  The  error  in  inserting  the  words  and  figures  '27th  day  of 
February,  1911,*  did  not  and  could  not  mislead  the  accused." 

aT  1  Chit  Cr.  Law,  225;  2  Hawk.  P.  a  a  25,  §  77;  Rex  v.  Stevens, 
6  East.  244;  State  v.  Litch,  33  Vt  67. 

»  Heydon's  Case,  4  Coke,  42a;  2  Hawk.  P.  O.  c.  23,  §  88. 
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An  allegation  that  the  offense  was  committed  between  a 
day  certain  and  "the  day  of  finding  this  indictment"  fixes 
the  time  with  sufficient  certainty,  notwithstanding  the 
grand  jury  has  power  to  find  an  indictment  at  any  time  dur- 
ing the  term  of  the  court,  and  even  for  an  offense  commit- 
ted after  the  term  has  commenced.  When  there  is  nothing 
on  the  record  showing  the  contrary,  the  time  of  finding  the 
bill  is  to  be  taken  to  be  the  first  day  of  the  term.  When, 
therefore,  an  averment  is  made  that  an  offense  was  commit- 
ted between  a  day  certain  and  the  day  of  finding  the  indict- 
ment, and  there  is  nothing  on  the  record  showing  the  day 
when  the  indictment  was  found,  it  is  equivalent  to  an  aver- 
ment that  it  was  committed  between  the  first  day  alleged 
and  the  day  on  which  the  term  of  the  court  commenced.*® 
It  is  always  competent  to  resort  to  the  record  for  the  pur- 
pose of  fixing  the  exact  day  on  which  the  indictment  was 
found,  whenever  it  becomes  necessary  to  prove  that  it  was 
found  after  the  first  day  of  the  term,  as  it  is  sometimes  done 
in  order  to  avoid  the  objection  that  the  offense  was  actually 
committed  after  the  finding  of  the  bill.  The  actual  time  can 
be  shown  by  the  certificate  of  the  clerk  indorsed  on  the  in- 
dictment, or  other  proper  entry.*®  Since  the  day  of  finding 
and  presentment  of  an  indictment  by  the  grand  jury  is  not 
necessarily,  or  by  any  reasonable  intendment,  identical  with 
the  day  of  the  filing  of  it  by  the  clerk,  but,  on  the  contrary, 
several  days  may  elapse  between  them,  an  allegation  that 
an  offense  was  committed  between  a  specified  day  and  "the 
day  of  the  finding,  presentment,  and  filing  of  this  indict- 
ment" is  bad  for  uncertainty.*^ 

■  The  mere  fact  that  the  time  is  ungrammatically  stated,  if 
it  is  so  stated'that  the  time  cannot  be  mistaken,  will  not 
vitiate  the  indictment ;  as,  for  instance,  where  an  offense  is 
alleged  to  have  been  committed  on  "the  1st  March"  instead 
of  "the  1st  day  of  March."  •*    But  an  indictment  laying  the 

»»  Com.  V.  Wood,  4  Gray  (Mass.)  11. 

»o  Com.  V.  Wood,  supra;  Com.  v.  Stone,  3  Gray  (Mass.)  453. 
81  Com.  V.  Adams,  4  Gray  (Mass.)   27;    Com.  v.  Keefe,  9  Gray 
(Mass.)  290. 

«2  Simmons  t.  Com.,  1  Rawle  (Pa.)  142;    ante,  p.  205. 
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offense  on  the  2d  day  of  March,  A.  D.  "one  thousand  eight," 
instead  of  "eighteen  hundred,"  •*  or  an  indictment  omitting 
the  words  "in  the  year,"  or  the  letters  "A.  D.,"  or  words 
"Anno  Domini,"  before  the  number  of  the  year,**  has  in 
older  cases  been  held  insufficient,  though  it  is  doubtful  if 
courts  would  so  hold  fo-day.  The  words  "in  the  year"  need 
not  be  used  if  the  letters  "A.  D.,"  or  words  "Anno  Domini," 
are  used,  as  they  mean  "in  the  year  of  our  Lord" ;  •"  nor 
need  the  latter  be  used  if  the  word  "year"  is  used,  or  the 
figures  as  generally  used  for  dates,  for  it  will  be  taken  to 
mean  "year  of  our  Lord."  *•  As  we  have  already  stated,  by 
statute  in  England  indictments  must  be  in  words  at  length, 
and  abbreviations  or  figures  cannot  be  used.*^  But  in  this 
country,  in  the  absence  of  statute  on  the  subject,  it  is  gen- 
erally held  that  the  usual  initials  and  figures  may  be  used 
for  dates."  "On  the  1st  day  of  January,  A.  D.  1895,"  for 
instance,  would  be  sufficient. 

Though  the  allegation  of  a  specified  time  is  necessary  in 
nearly  all  cases,  yet,  except  where  the  time  enters  into  the 
nature  of  the  offense,  it  is  not  necessary  to  prove  that  the 
offense  was  committed  on  the  precise  day  or  year  mentioned, 
in  the  indictment.'"  In  other  words,  it  is  immaterial,  except 
in  those  cases,  whether  the  time  is  correctly  stated  or  riot. 

• 

«»  State  V.  G.  S.,  1  Tyler  (Vt.)  295,  4  Am.  Dec.  724. 

»*  Com.  >.  McLoon,  5  Gray  (Mass.)  91,  66  Am.  Dec.  354;  Wells  v. 
Com.,  12  Gray  (Mass.)  326 r  State  v.  Lane,  26  N.  C.  121;  Whltesldes 
V.  People,  Breese  (111.)  21.  But  see,  to  the  effect  that  the  **year  of 
our  Lord,"  or  Its  equivalent,  may  be  omitted,  note  86,  infra. 

««  State  V.  Reed,  35  Me.  489,  58  Am.  Dec.  727;  State  v.  Hodgeden, 
3  Vt.  481;  CJom.  v.  Clark,  4  Cush.  (Mass.)  596;  Rawson  v.  State,  19 
Conn.  292;  State  v.  Tuller,  34  Conn.  280;  Winfleld  v.  State,  3  G. 
Greene  (Iowa)  339;   State  v.  Seamons,  1  G.  Greene  (Iowa)  418. 

seCom.  V.  Doran,  14  Gray  (Mass.^  38;  Hall  v.  State,  3  Ga.  18; 
Engleman  v.  State,  2  Ind,  91,  52  Am^  Dec.  494. 

8T  Ante,  p.  203. 

88  state  V.  Hodgeden,  3  Vt  481;  State  v.  Gilbert,  13  Vt.  647;  Com. 
▼.  Clark,  4  Cush.  (Mass.)  596;  State  v.  Haddock,  9  N.  C.  461;  State 
V.  Reed,  35  Me.  489,  58  Am.  Dec.  727;  Barnes  v.  State,  5  Yerg.  (Tenn.) 
186;  State  v.  Munch,  22  Minn.  67;  Hall  v.  State,  3  Ga.  18;  Lazier  t. 
Com.,  10  Grat.  (Va.)  708.  For  the  conflict  on  this  point,  see  the 
cases  cited  in  the  preceding  notes. 

8»  Post,  p.  396. 
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The  rule  applies  to  cases  in  which  it  is  necessary  to  state 
the  time  of  the  day  at  which  the  offense  was  committed,  as 
in  an  indictment  for  burglary.*^  It  has  been  held  not  to' 
apply,  however,  to  continuing  offenses,  such  as  that  of  being 
a  common  seller  of  intoxicating  liquors.*^ 

In  some  states  it  is  provided  by  statute  that  time  need  not 
be  stated,  unless  time  is  of  the  essence  of  the  offense ;  and 
if  the  time  is  imperfectly  stated  the  indictment  shall  never- 
theless be  sufficient.  Under  such  a  statute,  where  an  indict- 
ment for  illegal  voting,  returned  on  November  3,  1886, 
charged  that  the  offense  was  committed  on  November  4, 
1886,  "the  same  being  the  day  upon  which  the  general  elec- 
tion was  then  and  there  held  in  said  state  *  *  *  for  the 
election  of  governor  *  *  *  ?is  was  then  and  there  re- 
quired and  authorized  by  law,"  it  was  held  that  this  portion 
of  the  indictment  had  reference  to  a  past  offense,  and  show- 
ed that  the  offense  had  been  committed  before  .the  return  of 
the  indictment ;  and  that,  time  not  being  of  the  essence  of 
the  offense,  the  indictment  must  be  upheld.** 


STATEMENT  OF  PLACE 

96.  The  indictment  must  always  state  the  place  where  the 
offense  w^s  committed  with  sufficient  particularity 
to  show  that  it  was  committed  within  the  jurisdic- 
tion of  the  court.  Where  the  particular  place  with- 
in the  jurisdictional  limits  of  the  court  is  of  the 
.essence  of  the  offense,  it  must  be  stated  in  order  to 
state  the  offense.  The  particular  place  should  also 
be  stated,  not  as  venue,  but  as  matter  of  local  de- 
Fcription,  in  an  indictment  for  a  local  offense,  such 
as  burglary,  arson,  larceny  from  a  building,  etc. 
Except  where  the  particular  place  thus  enters  into 

*•  Post,  p.  396.  *i  Post,  p.  397. 

*2  state  V.  Patterson,  116  Ind.  45,  10  N.  E.  289,  and  18  N.  B.  27a 
And  see  State  v.  McDanlel,  94  Mo.  301,  7  S.  W.  634.  And  under  such 
a  statute,  indictments  giving  no  date  at  all  have  been  sustained. 
Fleming  v.  State,  136  Ind.  149.  36  N.  B.  154.  As  to  the  constitution- 
ality of  such  statutes,  see  ante,  p.  165 ;  post,  pp.  364,  365. 
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the  nature  of  the  oSFense,  or  is  alleged  as  matter  of 
local  description,  it  is  sufficient  to  prove  that  the 
offense  was  committed  at  any  place  within  the  jup 
risdiction  of  the  court,  though  not  at  the  place  al- 
leged 

The  venue  should  be  stated,  not  only  in  the  margin  and 
commencement  of  the  indictment,  as  already  explained,  but 
also  in  the  statement.  Its  omission  will  be  fatal,  and  may 
be  taken  advantage  of  even  in  arrest  of  judgment.*'  This  is 
necessary,  in  order  that  it  may  appear  that  the  grand  jury 
had  jurisdiction  to  inquire  into  the  offense  and  present  the 
indictment,  for  a  grand  jury  can  only  inquire  into  offenses 
committed  Within  their  county ;  and  it  is  also  necessary  in 
order  that  it  may  appear  that  the  court  has  jurisdiction  to 
try  the  accused,  for  generally  an  offense  must  be  tried  in 
the  county  in  which  it  was  committed.**  For  this  reason,  if 
the  offense  is  alleged  to  have  been  committed  at  a  certain 
town  or  other  place,  without  naming  the  county  by  refer- 
ence or  otherwise,  the  indictment  will  be  fatally  defective,*' 
• 

4»  2  Hawk.  P.  O.  a  25,  §S  34,  83;  Rex  v.  Burridge,  3  P.  Wms.  496; 
Bex  V.  HoUond,  6  Term  B.  624;  Reg.  v.  O'Connor,  5  Q.  B.  16;  Rex  v. 
Haynes,  4  Maule  &  S.  214;  McCoy  v.  State,  22  Neb.  418,  35  N.  W. 
202;  Thompson  v.  State,  51  Miss.  353;  People  v.  Craig,  59  Cal.  370; 
State  V.  Hobbs,  37  W.  Va.  812,  17  S.  B.  380;  Connor  v.  State,  29  Fla. 
455,  10  South.  891,  30  Am.  St  Rep.  126;  Jones  v.  Com.,  86  Va.  950, 
12  S.  E.  950.  Place  must  be  repeated  expressly  or  by  reference  in 
each  count  Jones  ▼.  Com.,  86  Va.  950,  12  S.  E.  950;  post,  p.  844.  In 
some  states,  however,  it  is  provided  by  statute  that  it  shall  not  be 
necessary  to  state  any  venue  in  the  body  of  the  indictment,  but  the 
jurisdiction  pamed  in  the  margin  shall  be  taken  to  be  the  venue  of 
all  the  facts  alleged,  except  where  a  local  description  is  required. 
People  V,  Schultz,  85  Mich.  114,  48  N.  W.  293;  State  v.  Arnold  (Mo.) 
2  S.  W.  269;  State  v.  Beaudelgh,  92  Mo.  490,  4  S.  W.  666.  And  see 
Territory  v.  Pratt,  6  Dak.  483,  43  N.  W.  711.  And  in  some  states  the 
statute  dispenses  altogether  with  the  necessity  for  a  statement  of 
venue,  only  requiring  that  it  be  proved  at  the  trlaL  Toole  v.  State, 
89  Ala.  131,  8  South.  95. 

«4  Com.  V.  Reily,  9  Gray  (Mass.)  1;  U.  S.  v.  Burns  (0.  C)  54  Fed. 
851. 

4B  Com.  V.  Barnard,  6  Gray  (Mass.)  488.  It  is  not  sufficient,  how- 
ever, merely  to  allege  that  the  offense  was  committed  "within  the 
jurisdiction  of  the  court,"  since  that  is  a  mere  conclusion  of  law  from 

Clabk  Cb.Pboc.(2d  Ed.>— 19 
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and  will  not  be  aided  by  the  statement  of  the  county  in  the 
margin.**  It  is  further  necessary  in  some  cases  in  order  to 
make  the  accusation  certain,  and  inform  the  accused  of  the 
charge  against  him.*^ 

If  the  jurisdiction  of  the  court  does  not  extend  over  the 
entire  county,  the  place  of  the  commission  of  the  offense 
must  be  laid  with  sufficient  particularity  to  show  that  it  was 
committed  within  the  jurisdiction  of  the  court.** 

Where  the  county  is  mentioned  in  the  margin  or  com- 
mencement, or  perhaps  even  in  the  caption  only,  it  will  be 
sufficient  to  refer  to  it  afterwards  by  the  words,  "in  the 
county  aforesaid,"  or  "then  and  there."  *•  It  has  been  held 
that  where*  two  counties  are  mentioned — as  where  one  is 
stated  in  the  margin,  and  then  a  fact  is  alleged  to  have 
arisen  in  another  county — a  subsequent  averment  that  the 
offense  was  committed  at  a  certain  place  "in  the  county 

facts  which  should  be  stated.  Early  v.  Com.,  »3  Va^  765,  24  S.  B. 
936. 

4«  Rex  V.  Burrldge,  3  P.  Wms.  496;  2  Ha^k.  P.  C.  c.  25,  t  34;  2 
Hale,  P.  C.  166;  Reg.  v.  O'Connor,  5  Q.  B.  16;  Stephen's  Case,  2 
Leigh  (Va.)  759;  State  t.  Godfrey,  12  Me.  361.  Otherwise  by  stat- 
ute.   I^ote  43,  supra. 

*7  Com.  V.  Barnard,  6  Gray  (Mass.)  488.  But  see  Tower  t.  Com., 
Ill  Mass.  417.  Where  the  indictment  alleges  that  "P.,  of  New  Brain- 
tree,  in  county  of  Worcester,  sold  intoxicating  llqnor  at  New  Brain- 
tree,"  it  will  be  understood  that  he  sold  at  the  same  New  Braintree 
previously  mentioned,  and  failure  to  repeat  the  county  Is  not.  bad. 
Com.  V.  Cummlngs,  6  Gray  (Mass^  487. 

*8  People  ▼.  Wong  Wang,  92  Cal.  277,  28  Pac.  270;  McBride  v. 
State,  10  Humph  (Tenn.)  615;  Taylor  v.  Com.,  2  Va.  Cas.  94. 

4»  2  Hale,  P.  C.  180;  2  Hawk.  P.  C.  c.'25,  §  ai;  Rex  v.  Burrldge,  3 
P.  Wms.  496;  Haskins  v.  People,  16  N.  Y.  344;  Barnes  v.  State,  5 
Yerg.  (Tenn.)  186;  Strickland  v.  State,  7  Tex.  App.  34;  State  v.  Con- 
ley,  39  Me.  78;  Turns  v.  Com.,  6  Mete.  (Mass.)  224;  State  v.  Ames,  10 
Mo.  743;  State  v.  Cotton,  24  N.  H.  143;  State  v.  Slocum,  8  Blackf. 
(Ind.)  315;  Evarts  v.  State,  48  Ind.  422;  State  v.  Bell,  25  N.  C.  506; 
State  V.  Tolever,  27  N.  C.  452;  Noe  v.  People,  39  111.  96;  Hanrahan 
V.  People,  91  IlL  142;  State  v.  Salts,  77  Iowa,  193,  39  N.  W.  167,  41 
N.  W.  620;  State  v.  Reid,  20  Iowa,  413.  An  information  that  did  not 
state  in  its  body  the  place  where  the  offense  was  committed  was 
nevertheless  held  sufficient,  where  the  county  ^as  mentioned  in  the 
caption,  and  the  words  of  reference,  "then  and  there,"  were  used  In 
charging  the  crime.    State  v.  S.  A.  L.,  77  Wis.  467,  46  N.  W.  498. 
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aforesaid"  will  be  insufficient.'*  But  it  has  been  held  that, 
where  two  counties  are  mentioned,  and  it  is  then  alleged 
that  the  offense  was  committed  at  a  certain  town  "in  said 
county,"  the  indictment  is  sufficient  if  the  town  is  one  creat- 
ed by  statute,  since  the  court  will  take  judicial  notice  of 
the  statute,  and  can  determine  the  county.'^  If  an  indict- 
ment laid  the  offense  in  a  certain  town,  without  stating  any 
county  at  all,  it  is  doubtful  whether  this  decision  would  be 
followed,  even  though  there  might  be  an  incorporated  town 
of  that  name  in  the  county  in  which  the  indictment  was 
found.  There  are  many  towns  of  the  same  name  in  the 
different  states,  and  in  some  states  there  are  more  than  one 
town  of  the  same  name.  Such  an  indictment  would  certain- 
ly be  uncertain  under  the  rules  of  pleading.  The  statement 
that  the  offense  was  committed  in  the  county  must  be  cer- 
tain, and  cannot  be  aided  by  inference.  Thus,  where  the 
offense  was  alleged  to  have  been  committed  "near  the  town 
of  Arizona  City,  in  said  county  of  Yuma,  and  territory  of 
Arizona,"  Arizona  City  being  situated  near  the  boundary 
of  the  county,  the  averment  was  held  not  sufficiently  cer- 
tain, since  the  offense  might  have  been  committed  near  the 
town,  and  yet  not  in  the  county.** 

Formerly  the  trial  jury  were  summoned  from  the  neigh- 
borhood in  which  the  offense  was  committed,  and  not,  as  is 
now  the  practice,  from  the  county  at  large.  It  was  at  that 
time  necessary,  therefore,  to  state  in  the  indictment,  not 
only  the  county,  but  also  the  particular  parish,  vill,  hamlet, 
or  other  place  within  the  county  at  which  the  offense  was 
committed.  It  was  not  sufficient  to  give  the  county  only.** 
The  practice,  though  not  necessary,  still  exists  in  England, 
but  to  a  much  less  extent  than  formerly.**  Unless  place  is 
an  element  of  the  offense,  such  place,  less  than  the  county, 
need  not  be  stated  in  this  country.    Since  the  trial  jury  are 

»oi  Chit.  Cr.  Law,  194;  Reg.  v.  Rhodes,  2  Ld.  Raym.  888;  2  Hale, 
P.  0.  180;   State  v.  McCracken,  20  Mo.  411;  note  78,  Infra. 

51  People  V.  Breese,  7  Cow.  (N.  Y.)  429.  And  see  Com.  v.  Inhabi- 
tants of  Springfield,  7  Mass.  9. 

•a  Territory  v.  Do,  1  Ariz.  507,  25  Paa  472. 

B»  1  Chit.  Cr.  Law,  196;  2  H^wk.  P.  O.  c.  25,  §  83;  2  Hale,  P.  C.  180. 

»*  1  Chit.  Cr.  Law,  196. 
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■ 

drawn  from  the  county  at  large,  and  not  from  any  particu- 
lar neighborhqod,  the  oflfense  need  only  be  laid  in  the  coun- 
ty, and  the  charge  will  be  sustained  by  proof  that  it  was 
committed  at  any  place  in  the  county.'*  By  the  weight  of 
authority,  in  indictments  for  robbery,'*  assaults,"^  homi- 
cide,**  simple  larceny,"*  disturbance  of  an  assemblage  for 
religious  worship,  or  of  any  other  public  assemblage,**  gam- 
ing,** etc.,  it  is  sufficient  to  allege  that  they  were  committed 
in  the  county,  without  stating  the  particular  place  in  the 
county ;  and  generally,  if  a  particular  place  is  stated,  it  need 
not  be  proved.** 

Where  the  offense  is  of  such  a  character  that  the  place  in 
which  it  is  committed  colors  it,  or  "is  of  the  essence  of  the 
crime,"  ••  the  particular  place  within  the  county  at  which 
it  was  committed  must  be  stated.  Some  offenses  can  only . 
be  committed  in  a  certain  place.  Here,  of  course,  the  par- 
ticular place  must  be  stated  in  order  to  state  any  offense  at 
all.    Thus,  where  a  statute  punishes  the  keeping  of  closed 

BB  Carlisle  ▼.  State,  S2  Ind.  55;  State  ▼.  Goode,  24  Mo.  361;  State  ▼. 
Smith,  5  Har.  (Del.)  490;  Com.  t.  Tomver,  8  Gray  (Mass.)  386,  f» 
Am.  Dec.  252;  Barnes  v.  State,  5  Yerg.  (Tenn.)  186;  State  y.  Lamon, 
10  N.  C.  175;  Heikes  v.  Com.,  26  Pa.  613;  People  y.  Honeyman,  3 
Denio  (N.  Y.)  121;  Wingard  v.  State,  13  Ga.  396;  Com.  y.  Lavery,  101 
Mass.  207;  Coyy  y.  State,  4  Port  (Ala.)  186.  In  Massachusetts,  how^ 
eyer,  it  has  been  said  that  in  indictments  for  cai^tal  offenses  the 
strictness  of  requiring  the  indictment  to  lay  the  offense,  not  only  in 
a  certain  county,  but  also  in  a  certain  town,  has  always  been  there 
adhered  to,  and  in  fayor  of  Ufe  the  court  perhaps  wonld  not  feel  au- 
thorized to  depart  from  the  ancient  rule.  Com.  y.  Inhabitants  of 
Springfield,  7  Mass.  9. 

B«  Rex  y.  Wardle,  Buss.  &  R.  9. 

BT  Com.  y.  Tolliyer,  8  Gray  (Mass.)  386,  69  Am.  Dec.  252. 

Bs  State  y.  Lamon,  10  N.  C.  175;  Carlisle  y.  State,  32  Ind.  56.  Con- 
tra, Com.  y.  Inhabitants  of  Springfield,  7  Mass.  9. 

»•  Rex  y.  Bullock,  Moody,  Crown  Cas.  324,  note;  People  v.  Honey- 
man,  3  Denio  (N.  Y.)  121;  Haskins  y.  People,  16  N.  Y.  344;  Com.  y, 
Layery,  101  Mass.  207. 

«o  state  y.  Smith,  6  Har.  (Del.)  490. 

•1  Coyy  y.  State,  4  Port  (Ala.)  186;  Wlngard  y.  State,  13  Ga.  396. 
Riot,  Barnes  y.  State,  5  Yerg.  (Tenn.)  186.  Fornication  and  bastar- 
dy, Heikes  y.  Com.,  26  Pa.  513. 

•«  Post,  p.  399. 

•»  1  Chit.  Cr.  Law,  200. 
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weirs  in  a  particular  part  only  of  a  river,  an  indictment 
charging  that  they  were  kept  in  tfte  river,  without  showing 
in  what  particular  part  of  it,  is  insufficient  It  states  no 
oflfense,  for  they  may,  for  all  that  appears,  have  been  kept 
in  a  place  where  they  were  not  prohibited.** 

Again,  there  are  offenses  which,  though  they  may  be 
committed  in  different  parts  of  the  county,  can  only  be 
committed  in  relation  to  property  which  has  a  fixed  loca- 
tion. This  property  must  be  described  in  stating  the  of- 
fense, and  its  location  must  be  stated,  not  as  venue,  how- 
ever, but  by  way  of  description.  By  the  weight  of  authority, 
burglary  and  house  breaking,**  arson,**  statutory  larcenies 
from  a  shop,  warehouse,  dwelling  house,  etc.,*^  nuisances 
with  respect  to  highways,**  such  as  failure  to  repair  high- 
ways,** and,  according  to  some  of  the  cases,  other  nui- 
sances,'* including  the  keeping  of  a  disorderly  house,  and 
similar  offenses,'^  desecration  of,  disfiguring,  and  other  of- 
fenses in  relation  to  cemeteries,'*  being  found  armed  in  a 

•4  State  T.  TurnbuU,  78  Me.  392,  6  AU.  1. 

•s  Bex  y.  Bullock,  Moody,  Grown  Gas.  324,  note;  Beg.  ▼.  St  Jobn, 
9  Gar.  &  P.  40.    But  see  State  v.  Meyers,  9  Wash.  8,  36  Pac.  1051. 

««  Bex  V.  Woodward,  Moody,  Crown  Gas.  323;  People  t.  Slater,  5 
HUl  (N.  Y.)  401.    Contra,  State  v.  Meyers,  9  Wash.  8,  36  Pac.  1051. 

«7  Bex  T.  Napx)er,  1  Moody,  Grown  Gas.  44;  People  ▼.  Honeyman,  8 
Denio  (N.  Y.)  121. 

••  Bex  V.  White,  1  Burrows,  333. 

•9  Com.  V.  Inhabitimts  of  North  Brookfield,  8  Pidc  (Mass.)  463; 
Bex  T.  Great  Canfleld,  6  Esp.  136;  Bex  y.  Marchioness  Dowager,  4 
Adol.  &  B.  232;  Bex  v.  Inhabitants  of  St  Weonard's,  6  Car.  &  P. 
582. 

TO  Com.  V.  Heffron,  102  Mass.  148;  ComeU  v.  State,  7  Baxt  (Tenn.) 
520.  But  see,  contra,  State  y.  Sneed,  16  Lea  (Tenn.)  450, 1  S.  W.  282; 
State  y.  Jacobs,  75  Iowa,  247,  39  N.  W.  293. 

Ti  State  y.  Nixwi,  18  Vt  70,  46  Am.  Dec.  135;  Com.  v.  Logan,  12 
Gfay  (Mass.)  136.  Unlawfully  selling  liquor.  Murphy  y.  State,  59 
Tex.  Gr.  B.  479,  129  S.  W.  138.  An  indictment  under  a  statute  for 
Bolldtliig  a  person  to  be  at  any  ''particular  house,  room,  or  place" 
for  the  purpose  of  haying  sexual  intercourse  need  not  state  any  par- 
ticular house  or  room  to  which  the  pers(Hi  was  inyited.  It  is  sufficient 
if  it  states  the  town  and  county.  Sanders  y.  State,  60  Tex.  Cr,  B.  34, 
129  S.  W.  608.    But  see  Nichols  y.  State,  127  Ind.  406,  26  N.  B.  839. 

Ts  1  Chit  Cr.  Law,  201;  Ck>m.  y.  Wellington,  7  Allen  (Mass.)  800. 
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close  at  night/*  etc.,  are  offenses  of  this  character.  Place 
must  he  stated,  not  as  venue  but  as  matter  of  local  descrip- 
tion. As  we  shall  see,  the  particular  locality  must  not  only 
be  stated,  but,  being  stated  by  way  of  local  description,  and 
not  as  venue,  it  must  be  proved  as  stated.'*  ^ 

As  already  stated,  if  the  jurisdiction  of  the  court  does  not 
extend  over  the  whole  county,  then  the  place  where  the  of- 
fense was  committed  must  in  all  cases  be  more  particularly 
alleged,  for  the  indictment  must  show  on  its  face  that  the 
offense  was  committed  within  the  jurisdiction  of  the  court.''* 

If  the  indictment  fails  to  allege  that  the  offense  was  com- 
mitted in  the  county  in  which  it  was  found  and  in  which  the 
trial  is  had,,  the  defect  is  fatal,  for  the  court  acquires  no 
jurisdiction;  and  the  objection  may,  therefore,  be  raised  at 
any  time.  It  is  not  a  defect  that  can  be  aided  by  verdict  or 
judgment.'*  The  same  is  true  where  the  place  is  stated 
with  repugnancy  or  uncertainty,''  If,  for  instance,  two 
places  are  named,  and  afterwards  a  fact  is  laid  as  having 
happened  "then  and  there,"  the  indictment  is  bad,  because 
it  is  uncertain  to  which  it  refers.'*  So  it  is,  also,  where  an 
indictment  lays  an  offense  at  B.  "aforesaid,"  when  B.  has 
not  been  previously  mentioned;'*  or  where  an  indictment 
for  murder  lays  the  stroke  in  one  county,  and  the  death  in 
another,  and  concludes  that  so  the  accused  murdered  the 
deceased  in  the  former  county.** 

The  words  "from"  and  "into"  are  construed  in  an  exclu- 
sive sense.  Thus  an  allegation  from  H.  "into"  G.  has  been 
held  to  exclude  the  latter  place,  and  the  words  "to  and  from 

78  Bex  V.  Ridley,  Russ.  &  R.  515.  The  common  way  of  describing 
the  monument,  building,  etc.,  In  these  cases,  Is  to  state  the  town  In 
which  It  Is  located. 

T4  Lee  V.  State,  114  Ark.  810,  169  S.  W.  963;  post,  p.  401. 

TB  Note  48,  supra. 

76  Rex  V.  Cartwrlght,  4  Term  R,  490;  Rex  v.  Mathews,  6  Term  R. 
162;  Rex  v.  Harris,  2  Leach,  Crown  Cas.  800;  People  v.  Gregory,  30 
Mich.  371.    Cases  dted  In  note  43,  supra,  and  lei  the  succeeding  notes. 

T7  2  Hawk.  P.  0.  c  25, 1  83;  Jane  v.  State,  3  Mo.  61. 

T»  2  Hale,  P.  C.  180;  cases  dted  In  note  50,  supra, 

T»  Cholmley's  Case,  Cro.  Car.  465;  Wlngfield*s  Case.  Cro.  Bllz.  739; 
2  Hawk.  P.  C.  c  25,  S  83;  Com.  v.  Pray,  13  Pick  (Mass.)  359. 

•0  2  Hawk.  P.  C.  c.  25,  §  83;  Hume  v.  Ogle,  Cro.  Bllz.  196, 
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the  town  of  B."  have  been  held  to  exclude  that  town  itself.*^ 
The  questions  of  repugnancy  and  of  variance  between  the 
allegation  and  proof  with  respect  to  place  are  elsewhere  con- 
sidered.'* 


REPEATING  TIME  AND  PLACE— "THEN 

AND  THERE'* 

97.  The  statement  of  time  and  place  should  be  repeated  to 
every  issuable  and  triable  fact.  It  may  be  so  re- 
peated by  using  the  words  "then  and  there.' 


99 


In  general,  the  place  ought  not  merely  to  be  jnentioned 
at  the  beginning  of  the  indictment,  or  in  connection  with 
the  first  allegation  of  fact,  but  it  should  be  repeated  to  every 
issuable  and  triable  fact ;  and  the  same  is  true  of  time,  for, 
as  a  rule,  wherever  a  venue  is  necessary,  time  should  be- 
united  with  it.®'  The  mere  conjunction  "and"  will  in  many 
cases  be  insufficient  to  apply  previous  statements  of  time 
and  place  to  an  allegation  following  it.  In  an  indictment 
for  robbery,  for  instance,  it  has  been  held  that  it  is  not  suffi- 
cient to  allege  that  the  accused  made  an  assault  on  the  per- 
son robbed  at  a  certain  time  and  plac^,  "and"  took  the  prop- 
erty from  him ;  but  the  taking  must  also  be  alleged  to  have 
been  at  that  time  and  place.®*  And  in  an  indictment  for 
murder  it  has  been  held  that  it  is  not  sufficient  to  allege  that 
the  accused,  at  a  certain  time  and  place,  made  an  assault  on 
the  deceased,  "and"  feloniously  struck  him,  but  the  time 

81 2  RoUe,  Abr.  81;  Bex  y.  Inhabitants  of  Gamllngay,  3  Term  1^. 
513;  Hammond  v.  Brewer,  1  Burrows,  376;  State  v.  Bushey,  84  Me. 
45&,  24  AU.  940;  State  y.  Landry,  85  Me.  95,  26  AtL  998. 

82  Post,  p.  398;  ante,  p.  201.  , 

««  Rex  y.  HoUond,  5  Term  R.  620;  State  y.  Bacon,  7  Vt  219;  Crltch- 
ton  y.  People,  6  f»arker,  Cr.  R,  *(N.  Y.)  363;  Rex  y.  Haynes,  4  Maule 
&  S.  214;  State  y.  Welker,  14  Mo.  398;  State  y.  Beckwlth,  1  Stew. 
(Ala.)  318,  18  Am.  Dec.  46;  Roberts  y.  State,  19  Ala.  526;  State  v. 
Lyon,  45  N.  J.  Law,  272. 

84  2  Hale,  P.  G.  178;  2  Hawk.  P.  C.  c.  23,  §  88;  Wingfleld's  Case, 
Cro.  EUz.  739;  State  v.  Willis,  78  Me.  70,  2  Ati.  84a  But  see  CJom. 
y.  Bugbee,  4  Gray  (Mass.)  206. 
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and  place  must  be  repeated  to  the  stroke.*"  In  an  indict- 
ment for  homicide  it  is  not  sufficient  merely  to  state  the  day 
and  place  of  the  stroke,  but  the  day  and  place  of  the  death 
must  also  be  stated,  so  that  it  may  appear  that  the  death 
was  within  a  year  and  a  day  of  the  stroke,  and  within  the 
jurisdiction  of  the  court.**  And  an  indictment  for  a  rescue 
must  show  the  year  and  day  both  of  the  arrest  and  the  res- 
cue.*^ 

In  indictments  for  misdemeanors  there  is  not  the  same 
strictness  in  requiring  repetition  of  time  and  place  as  there 
is  in  cases  of  felony.**  Thus,  where  a  mere  trespass  was 
charged,  it  was  held  sufficient  to  state  that  the  accused,  at 
a  certain  place  and  time,  made  an  assault  on  the  prosecutor, 
and  beat  him,  without  saying  that  he  beat  him  at  that  time 
and  place,  because  the  time  and  place  mentioned  in  the  be- 
ginning refer  to  all  subsequent  averments.**  In  some  states 
the  rule  has  been  disregarded  even  in  cases  of  felony;** 
'and  under  statutes  providing  that  it  shall  be  sufficient  if  the 
indictment  contain  the  charge  against  the  accused  express- 
ed in  a  plain,  intelligible,  and  explicit  manner,  it  has  been 
held  that  the  strict  rule  of  the  common  law  does  not  apply.** , 

In  repeating  the  place  it  is  not  necessary  to  repeat  the 
whole  description.  Where  the  town  and  county,  for  in- 
stance, have  once  be^n  mentioned,  it  will  be  sufficient  to 

SB  2  Hale,  P.  G.  178, 180;  2  Hawk.  P.  G.  &  23,  |  88.  But  see  Com. 
▼.  Barker,  12  Gush.  (Mass.)  186. 

a«  2  Hale,  P.  a  179;  2  Hawk.  P.  C.  c.  25,  |  77;  BaU  v.  U.  S.,  140 
U.  S.  118,  11  Sup.  Ct  761,  85  L.  Ed.  377;  State  v.  OrreU,  12  N.  G.  139, 
17  Am.  Dec.  563;  State  y.  Blakeney,  33  S.  C.  Ill,  11  S.  E.  637;  ante, 
p.  239.  But  see  Davidson  y.  State,  136  Ind.  254,  84  N.  E.  972;  Gald- 
weU  ▼.  State,  28  Tex.  App.  566,  14  S.  W.  122. 

•T  2  Hawk.  P.  a  a  25,  I  77. 

•8  1  Chit  Gr.  Law,  221;  2  Bast,  P.  0.  780;  2  Hale,  P.  0. 178;  Gham- 
Ungton'B  Case,  Cro.  Jae.  345. 

«»  2  Hale,  P.  Q  178;  Stout  ▼.  Gom.,  11  Serg.  &  R.  (Pa.)  177.  And 
in  an  indictment  for  a  forcible  entry  it  is  enough  to  state 'that  the 
accused  entered  and  dispossessed,  without  a  second  statement  of 
time  and  venue.    Banders  Gase,  Gro.  Jac.  41. 

»o  Com.  V.  Bugbee,  4  Gray  (Mass.)  206;  Com.  v*  Barker,  12  Gush. 
(Mass.)  186;  State  v.  Price,  11  N.  J.  Law,  210. 

•I  State  V.  Gherry,  7  N.  a  7. 
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* 

U5e  the  words  "at [the  town]  aforesaid/'  •*    And 

tne  same  is  true  in  repeating  time.  And  generally,  after  the 
time  and  place  have  once  been  named  with  certainty  in  the 
statement,  it  is  sufficient  to  refer  to  them  by  the  words 
"then  and  there,"  which  will  have  the  same  effect  as  if  the 
time  and  place  were  repeated  in  full.**  An  indictment  for 
murder,  for  instance,  instead  of  alleging  that  the  accused, 

"on  the •  day  of ,  A.  D.  1895,  at ,  in  the 

county  of ^  made  an  assault,  and  on  the day 

of ,  A.  D.  1895,  at  — > in  the  county  of , 

feloniously  struck"  the  deceased,  may  altege,  after  stating 
the  assault,  that  he  "then  and  there  struck,"  etc.  This,  of 
course,  cannot  apply  where  two  times  or  places  have  been 
previously  mentioned,  because  it  would  be  uncertain  to 
which  the  words  referred.**  Nor  can  it  apply  where  it  is 
necessary  to  show  the  particular  act  to  have  been  done,  not 
merely  on  the  day  named  before,  but  at  a  certain  time  of 
that  day.*'    * 

The  word  "immediately"  is  too  uncertain  an  allegation 
when  time  constitutes  part  of  the  offense,  and  therefore, 
where,  on  an  indictment  for  robbery,  the  special  verdict 
found  the  assault,  and  then  in  a  distinct  sentence  that  the 
prisoners  then  and  there  immediately  took  up  the  prosecu- 
tor's money,  this  was  held  to  be  insufficient  to  fix  the  pris- 
oners with  the  offense  of  robbery,  because  of  the  great  lati- 
ns People  ▼.  Baker,  100  Cal.  188,  34  Pac.  849,  88  Am.  St  Rep.  276. 
»«  2  Hale,  P.  0.  178;  1  Chit  Cr.  Law,  220;  2  Hawk.  P.  O.  c.  25,  f 
78;  Id.  c.  23,  S  88;  Jacobs  v.  Com.,  5  Serg.  &  B»  (Pa.)  315;  State  ▼. 
Cotton,  24  N.  H.  143;  Stout  ▼.  Com.,  11  Serg.  &  B.  (Pa.)  177;  State  v. 
Johnson,  Walk.  (Miss.)  392;  State  v.  Ferry,  61  Vt  624,  18  AtL  451; 
State  y.  Bacon,  7  Vt  219;  State  v.  BaUey,  21  Mo.  484;  State  ▼.  Wil- 
Jiams,  4  Ind.  235,  58  Am.  Dec.  627;  Davidson  ▼.  State,  135  Ind.  254, 
34  N.  B.  972;  State  T.  Blakeney,  33  S.  C.  111«  11  S.  B.  637;  PaUner 
▼.  People,  138  lU.  356.  28  N.  B.  130,  32  Am.  St  Rep.  146. 

94  2  Hale,  P.  C.  180;  Jane  v.  State,  3  Mo.  61;  Ck>nnor  y.  State,  29 
Fla.  455,  10  South.  891,  30  Am.  St.  Rep.  126;  State  v.  McCracken,  20 
Mo.  411;  State  ▼.  Hayes,  24  Mo.  358;  Com.  ▼.  Ctoldstein,  114  Mass. 
272;  State  ▼.  Jackson,  39  Me.  291;  Bell  y.  Com.,  8  Grat  (Ya.)  600. 

06  Thus,  in  an  indictment  on  a  statute  for  haying  in  possession  10 
or  more  counterfeit  bank  bills,  it  is  necessary  to  show  that  the  de^ 
fendant  had  them  in  his  possession  at  the  same  time  of  the  day,  and 
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tude  of  the  word  "immediately."  ••  Nor  is  the  word  "in- 
stantly" or  "whilst"  equivalent  to  the  words  "then  and 
there."  •^  And  it  is  said  that  the  word  "being"  (existens) 
will,  unless  necessarily  connected  with  some  other  matter, 
relate  to  the  time  of  the  indictment,  rather  than  of  the  of- 
fense. It  was  therefore  held  that  an  indictment  alleging 
a  forcible  entry  on  land  "being**  the  prosecutor's  freehold, 
without  saying  "then  being,"  was  insufficient.** 

If  the  indictment  allege  that  the  defendant  feloniously  and 
of  malice  aforethought  made  an  assault,  and  with  a  certain 
sword,  etc.,  then  and  there  struck,  the  previous  omission 
will  not  be  material;  for  the  words  "feloniously  and  of 
malice  aforethought,"  previously  connected  with  the  assault, 
are  by  the  words  "then  a^d  there"  sufficiently  applied  to  the 
murder.*'  In  a  Massachusetts  case,  an  indictment  for  man- 
slaughter, which,  after  averring  an  assault  at  a  certain  time 
and  place,  alleged  that  the  accused  then  and  there  struck 
the  deceased,  "giving"  him  a  mortal  wound,  etc.,  was  held 
sufficient.^  In  some  cases  the  words  "then  and  there"  are 
even  more  certain  than  a  repetition  of  the  day  and  year,  for 
the  latter  will  not  be  sufficient  where,  in  order  to  complete 
the  offense,  connected  acts  must  be  shown  to  have  been 
done  at  the  same  time,  but  the  terms  "then  and  there"  must 

* 

be  used.*  Repetition  of  time  and  place  in  different  counts  is 
elsewhere  considered.' 

an  averment  that  he  had  them  In  his  possession  on  the  same  day  Is 
not  sufficient    Edwards  v.  Com.,  19  Pick.  (Mass.)  124. 

»« 1  Chit.  Cr.  Law,  220;   Rex  v.  Francis,  2  Strange,  1015. 

97  -Reg.  ▼.  Brownlow,  11  Adol  A  E.  119;  Reg.  v.  Pelham,  8  Q.  B. 
959;  Lester  v.  State,  9  Mo.  666;  State  v.  Lakey,  65  Mo.  217. 

»8  1  Chiti  Cr.  Law,  220;  Rex  v.  Ward,  2  Ld.  Raym.  1467;  Bridge's 
Case,  Cro.  Jac.  639.    But  see  Rex  v.  Boyall,  2  Burrows,  832. 

»» 1  Chit  Cr.  Law,  220;  Heydon*s  Case,  4  Coke,  41b;  1  East,  P.  C. 
846;  Buckler's  Case,  1  Dyer,  69a. 

1  Turns  v.  Com.,  6  Mete.  (Mass.)  224. 
-    « 1  Chit  Cr.  Law,  221;  Rex  v.  Williams,  1  Leach,  Crown  Cas.  529; 
Com.  V.  Butterick,  100  Mass.  12;  Com.  v.  Goldstein,  114  Mass.  272. 

s  Ante,  p.  167 ;  post,  p.  844.  / 
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CHAPTER  VIII 

PLEADING— THE  ACCUSATION  (Offlltljwied) 
98.    Indlctnrents  on  Statutea 

INDICTMENTS  ON  STATUTES 

98.  An  indictment  based  on  a  statute  is  subject  to  the  fol- 
lowing rules: 

(a)  It  is  generally  subject  to  the  rules  already  stated  as 

applying  to  indictments  at  common  law. 

(b)  It  need  not  recite  the  statute  upon  which  it  is 

founded. 

(c)  It  must  state  all  the  facts  and  circumstances  which 

go  to  make  up  the  offense  as  defined  in  the  statute, 
so  as  to  bring  the  defendant  precisely  within  it; 
and  the  fact  that  it  concludes  ''contra  f ormam  stat- 
uti"  will  not  aid  a  defect  in  this  respect. 

(d)  The  exact  offense  defined  in  the  statute  must  be  de- 

scribed with  precision  and  certainty,  and  it  is  there- 
fore generally  necessary  to  use  the  technical  terms 
employed  in  the  statute.  Where,  however,  the  of- 
fense may  be  exactly  described  by  other  expres- 
sions they  may  be  used.  It  is  always  safer  to  fol- 
low the  language  of  the  statute. 

(e)  It  is  not  always  sufficient  merely  to  follow  the  lan- 

guage of  the  statute,  without  more.  It  will  be 
sufiicient  to  do  so  if  the  indictment  will  thereby 
comply  with  rule  (c)  above  stated,  and  will  state 
the  particulars  of  the  offense  sufiiciently  to  meet 
the  requirement  of  certainty,  but  not  otherwise. 

(f)  Where  the  statute  on  which  an  indictment  is  found- 

ed, or  some  other  statute,  contains  exceptions  or 
provisos,  which  are  not  so  connected  with  the 
clause  defining  the  offense,  generally  called  the 
"enacting  clause,"  that  they  are  a  part  of  the  de- 
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scription  of  the  offense,  it  is  not  necessary  to  nega- 
tive them;  but  it  is  otherwise  if  they  are  so  con- 
nected with  that  clause,  either  by  being  contained 
in  it,  or  by  being  made  a  part  of  it  by  r^erence. 

In  treating  of  indictments  founded  on  a  statute,  we  shall 
only  consider  the  particulars  in  which  they  differ  from  in-^ 
dictments  at  common  law,  and  mention  those  rules  which 
are  peculiar  to  them.  Generally  the  rules  which  we  have 
discussed  as  applicable  to  indictments  at  common  law  also 
apply  to  indictments  on  statutes. 

Reciting  or  Referring  to  the  Statute 

An  indictment  on  a  public  statute  need  never  recite  the 
statute — that  is,  state  its  date,  title,  contents,  etc. — or  by 
any  other  express  reference  show  the  particular  statute  up- 
on which  it  is  based,  for  the  court  is  bound  to  take  judicial 
notice  of  all  public,  statutes ;  and,  as  we  have  seen,  it  is  never 
necessary  to  state  facts  of  which  the  court  must  take  judi- 
cial notice.^  By  recital  of  a  statute  is  meant  stating  its 
contents,  quoting  it,  referring  to  it  by  its  title,  etc.  The 
statute  must  be  counted  upon,  and  must  be  pleaded;  but 
this  is  very  different  from  reciting  it.  By  saying  that  the 
statute  must  be  counted  upon,  we  mean  that  the  indictment 
must  purport  to  be  based  upon  it.  This  is  done,  as  we  shall 
see,  by  simply  stating  in  the  conclusion  of  the  indictment 
that  the  offense  was  committed  "contra  formam  statuti,"  or, 
as  it  is  now  generally  expressed,  "contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided."  *  By  saying  that 
the  statute  must  be  pleaded,  we  mean  simply  that  the  indict- 
ment must  state  the  facts  necessary  to  bring  the  case  within 
the  statute,  not  that  it  must  expressly  refer  to  the  statute. 
If  the  indictment  does  recite  the  statute,  and  counts  upon 
that  particular  statute,  as  by  concluding  "contrary  to  the 
form  of  said  statute,"  a  variance  will  be  fatal  if  it  is  ma- 

1  Ante,  p.  194;  2  Hale,  P.  G.  172;  2  Hawk.  P.  G.  a  25^  1 100 ;  Reg. 
▼.  Pugh,  6  Mod.  140;  Farr  v.  East,  Cro.  Eliz.  186;  Vander  v.  GrliBth, 
Id.  236;  Com.  v.  Griffin,  21  Pick.  (Mass.)  523;  Com,  v.  Golton,  11 
Gray  (Mass.)  1 ;  U.  S.  v.  Nickerson,  17  How.  204, 15  L.  Ed.  219;  Com. 
T.  Hoye,  11  Gray  (Mass.)  462;  Bex  y.  Sutton,  4  Maole  &  S.  542. 

a  Post,  pb  356. 
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terial,  though  not  if  it  is  immaterial;  but  if  it  concludes, 
^'contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,"  omitting  any  reference  to  the  recital,  the  recital 
may  be  rejected  as  surplusage,  and  a  variance  will  be  disre- 
garded.' If  a  statute,  though  unnecessarily  recited,  is  so 
misrecited  as  to  make  it  senseless,  as  where  it  is  referred  to 
as  an  act  entitled  an  act  concerning  the  manufacture  and 
sale  of  ^spritiuous  and  intoxicating"  liquor,  the  indictment 
will  be  bad.^  If,  in  any  case,  an  indictment  can  be  founded 
on  a  private  statute,  it  must  set  out  the  act  specially,  since 
the  court  can  take  judicial  notice  of  public  acts  only." 

It  is  never  necessary  to  indicate  in  the  indictment  the 
particular  statute,  or  section  of  the  statute,  on  which  it  is 
founded.  It  is  only  necessary  to  set  out  such  facts  as  bring 
the  case  within  the  provisions  of  some  statute  which  was 
in  force  when  the  act  was  done,  and  when  the  indictment 
was  found;  and  if  the  facts  properly  laid  in  the  indictment, 
and  found  by  the  verdict,  show  that  the  act  done  was  a 
crime  punishable  by  any  statute,  it  is  sufficient  to  warrant 
the  court  in  rendering  judgment.* 

Where  by  different  statutes,  or  by  diflFerent  sections  of 
the  same  statute,  there  is  a  gra-dation  of  offenses  of  the 
same  species,  as  in  the  various  degrees  of  punishment  an- 
nexed to  the  offense  of  malicious  burning  of  buildings,  or  in 
the  various  grades  of  the  offense  of  larceny,  it  is  not  neces- 
sary to  set  forth  a  negative  allegation  that  the  case  is  not 
embraced  in  some  oth^r  statute  or  section  than  that  which, 
upon  the  evidence,  may  be  found  to  apply,  and  by  virtue  of 

8  2  Hale,  P.  a  172,  173;  2  Hawk.  P.  0.  c.  25.  |  104;  Piatt  ▼.  Hm, 
1  Ld.  Raym.  382 ;  Bex  v.  HIU,  Gro.  Oar.  232;  Bex  ▼.  Marsack,.6  Term 
B.  773;  People  v.  Walbridge,  6  Cow.  (N.  Y.)  512;  Beg.  v.  Westley, 
BeU,  Grown  Gas.  193;  Gom«  ▼.  Burke,  15  Gray  (Masa)  406;  note  4, 
infra. 

4  Com.  y.  A  Man  Wbose  Name  Is  Unknown,  6  Gray  (Masa)  489 ; 
The  Nancy  ▼.  Fitzpatrick,  8  Gaines  (N.  Y.)  3a 

8  1  Ghlt  Gr.  Law,  277;  2  Hale,  P.  G.  172;  2  Hawk.  P.  C.  c.  25,  | 
103;  Goshen  &  S.  Turnpike  Go.  y.  Sears,  7  Gonn.  92;  State  y.  Gbbb, 
18  N.  0.  115. 

•  G6nl  y.  Griffin,  21  Pick.  (Mass.)  523 ;  Gom.  y.  Thompscm,  108  Mass. 
461. 
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which  the  punishment  is  to  be  imposed.'  So  if  certain  acts 
are  by  force  of  the  statute  made  punishable  with  greater 
severity  when  accompanied  with  certain  aggravating  cir- 
cumstances, thus  creating  two  grades  of  crime,  it  is  no  ob- 
jection to  an  indictment  that  it  charges  the  acts  which  con- 
stitute the  minor  oflfense,  unaccompanied  by  any  averment 
that  the  aggravating  circumstances  did  not  exist.  In  such 
cases  the  oflfense  charged  is  to  be  deemed  the  minor  offense, 
and  punishable  as  such.®  On  this  principle  it  has  been  held 
that,  where  there  are  two  statutes,  one  punishing  the  offense 
of  breaking  in  the  nighttime  into  an  office  adjoining  a  dwell- 
ing house,  and  the  other  that  of  breaking  in  the  nighttime 
into  an  office  not  adjoining  a  dwelling  house,  each  imposing 
a  similar  punishment,  it  is  not  necessary  to  state  in  the  in- 
dictment whether  or  not  the  office  was  adjoining  a  dwelling 
house.* 

In  no  case  is  it  necessary  to  state  the  time  when  the  stat- 
ute was  enacted  so  that  it  may  appear  on  the  face  of  the  in- 
dictment that  it  was  enacted  before  the  oflfense  was  com- 
mitted. This  is  also  a  matter  of  which  the  court  will  take 
judicial  notice.*® 

Description  of  the  Offense 

It  is  the  rule  that  all  indictments,  upon  statutes  must  state 
all  the  facts  and  circumstances  which  go  to  make  up  the  of- 
fense as  defined  in  the  statute,  so  as*  to  bring  the  defendant 
precisely  within  it.  "I  take  it  for  a  general  rule,"  it  is  said 
by  Hawkins,  "that,  unless  the  statute  be  recited,  neither 
the  words  'contra  formam  statuti'  nor  any  periphrasis,  in- 
tendment, or  conclusion  will  make  good  an  indictment, 
which  does  not  bring  the  fact  prohibited  or  commanded,  in 
the  doing  or  not  doing  of  which  the  offense  consists,  within 

T  Lamed  v.  Com.,  12  Mete.  (Mass.)  241;  Com.  ▼.  Squire,  1  Mete. 
(Mass.)  258.  State  v.  Kane,  63  Wis.  260,  23  N.  W.  488;  Com.  r. 
Thompson,  108  Mass.  461.  ' 

«  Lamed  v.  Com.,  supra ;  Com.  v.  Cox,  7  AUen  (Mass.)  677. 

» Lamed  v.  Com.,  supra.  And  see  Com.  v.  HamUtoo,  15  Gray 
(Mass.)  480 ;  State  v.  Kane,  63  W1&  260,  23  N.  W.  488.  But  see  Rex 
▼.  Marshall,  1  Moody,  Crown  Ca&  158. 

10  Reg.  V.  Westley,  Bell,  Crown  Gas.  193 ;  Com.  v.  Keefe,  7  Gray 
(Mass.)  832 ;  Pec^le  v.  Reed,  47  Barb.  (N.  Y.)  235 ;  post,  p.  305. 
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all  the  material  words  of  the  statute."  *^  Off enses^ created 
by  statute,  as  well  as  offenses  at  common  law/^  must  be  ac- 
curately and  clearly  described  in  the  indictment.  It  is  a 
universal  rule  that  no  indictment,  whether  at  common  law , 
or  under  a  statute,  can  be  good  if  it  does  not  accurately  and 
clearly  allege  all  the  ingredients  of  which  the  oflfense  is 
composed.^* 

Thus,  under  a  statute  making  the  failure  to  sound  the 
whistle  or  ring  the  bell  upon  a  locomotive,  as  it  approaches 
a  highway  crossing,  a  public  offense,  an  indictment  charg- 
ing that  a  railroad  company  "did  unlawfully  fail  and  neglect 
to  ring  the  bell  and  sound  the  whistle,"  is  bad,  since  it 
charges  a  failure  to  do  both  acts,  when  either  one  of  them 
would  have  been  a  compliance  with  the  law.^*  An  indict- 
ment under  a  statute  for  violation  of  a  written  contract  to 
serve  as  a  laborer  must  set  out  the  contract,  and  show  that 
it  was  of  such  a  character  as  that  described  in  the  statute.^* 

So,  where  a  man  was  indicted  for  robbery  "in  a  certain 
king's  footway  leading  from  London  to  Islinton,"  he  was 
admitted  to  the  benefit  of  clergy,  because  the  statute  which 
took  it  away  from  the  crime  described  the  place  as  "in"  or 
"near  a  king's  highway."  ^*  And^  where  a  statute  provided 
that  if  any  person  "shall,  with  any  offensive  weapon  or  in- 
strument, unlawfully  and  maliciously  assault,  or  shall  by 
menaces,  or  in  or  by  any  forcible  or  violent  manner,  de- 
mand any  goods  or  chattels,  he  shall  be  adjudged  guilty  of 
felony,"  it  was  held  not  enough  to  state  an  assaulting  and 
menacing  with  intent  to  rob,  but  that  it  must  be  alleged  ei- 
ther that  the  assault  was  made  with  an  offensive  weapon, 

11  2  Hawk.  P.  C.  c.  25,  S  110;  2  Hale.  P.  O.  170;  2  East.  P.  O.  985; 
Brown  y.  Ck)m.,  8  Mass.  65;  State  y.  Railroad  Co.,  54  Ark.  546,  16 
S.  W.  567 ;  State  v.  O'Bannonv  1  BaUey  (S.  O.)  144 ;  State  v.  Bagwell, 
107  N.  0.  859,  12  S.  B.  254,  9  L.  B.  A.  840;  Updegraff  v.  CJom.,  6  Serg, 
Sa  R.  (Pa.)  5 ;  Qlles  v.  State,  89  Ala.  00,  8  South.  121 ;  State  Y.  Jack* 
SOD,  43  La.  Ann.  183,  8  SoutlL  440. 

12  Ante,  IK  181. 

18  U.  S.  r.  CkxA,  17  WaU.  168,  21  L.  Ed.  58& 
14  State  ▼.  Railroad  Ck>.,  54  Ark.  546,  16  S.  W.  667. 
»  State  v.  Williams,  32  S.  C.  123,  10  S.  E.  876. 
16 1  Cbit.  Gr.  Law,  282;  Fullamte^s  Case,  Moore,  5;  1  Hale,  P.  O. 
535. 
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or  that  money  or  goods  were  demanded.*^  And  an  indicts 
ment  is  bad  if  it  charges  the  defendant  with  killing  deer  in 
a  certain  place  where  they  zt€  usually  kept,  without  de- 
scribing the  place  as  "inclosed,"  as  in  the  statute;**  or  with 
unlawfully  killing  fish,  without  adding,  as  in  the  statute, 
"without  the  consent  of  the  owner  of  the  water;"  *•  or  with 
having  a  gun  in  his  house,  when  the  words  of  the  statute 
are,  "use  to  keep  a  gun  in  his  house ;"  *•  or  with  insuring  a 
ticket  in  the  lottery  without  saying  "the  state  lottery."  ** 

Where  the  scienter,  or  knowledge  of  particular  facts,  is 
by  the  statute  expressly  or  impliedly  made  an  essential  in- 
gredient of  the  offense,  it  must  always  be  expressly  alleged 
in  the  indictment.** 

"Where  a  general  word  is  used,  and  afterwards  more  spe- 
cial terms,  defining  an  offense,  an  indictment  charging  the 
offense  must  use  the  most  special  terms ;  and  if  the  general 
word  is  used,  though  it  would  embrace  the  special  term,  it 
is  inadequate."  *• 

If  a  statutory  offense  is  correctly  described  in  the  indict- 
ment in  the  words  of  the  statute,  or  their  equivalent,  or  if 
the  acts  constituting  it  are  stated,  the  indictment  will  not  be 
vitiated  by  the  fact  that  a  name  is  given  to  the  offense  which 
is  technically  wrong,  for  the  name  may  be  rejected  as  sur- 
plusage.** 

17  1  Chit  Cr.  Law,  282;  Rex  ▼.  Tlioma8»  1  Leadi,  Clown  Caa  330; 
1  East,  P.  C.  419. 

18  Reg.  y.  Moore,  2  Ld.  Raynt  791. 

19  Rex  y.  MaUinson,  2  Burrows,  679. 
«o  Rex  y.  Lewellln,  1  Show.  4a 

«i  Rex  y.  Trelawney,  1  Term  R.  222. 

ss  Ante,  p.  225;  Gatewood  y.  State,  4  Ohio,  88^ 

««Whart  Cr.  PL  &  Prac.  |  223;  State  y.  Bryant,  68  N.  H.  79; 
State  y.  Ralford,  7  Port  (Ala.)  101 ;  Rex  y.  Cook,  1  Leadi,  105;  State 
y.  Plunket,  2  Stew.  (Ala.)  11 ;  ante,  pp.  188,  261.  "When  a  statute  uses 
a  nomen  generalissiinum  as  sudi  (e.  g.  cattle),  then  a  particular  spedes 
can  be  proyed ;  bat  when  the  statute  enuimerates  certain  spedes,  leay- 
Ing  out  others,  then  the  latter  cannot  be  proyed  under  the  nomen 
generaUsaiminm,  unless  It  appears  to  haye  been  the  Intention  of  the 
legislature  to  use  it  as  such."  Whart  Cr.  PL  &  Prac.  |  237;  Rex  y. 
Welland,  Russ.  &  R.  494 ;  Rlyers  y.  State,  10  Tex.  App.  177. 

2«U.  S.  y.  Billot,  3  Mason,  156,  JPed,  Oaa  No.  15,044;  U.  S.  y. 
Lehnnm  (D.  a)  39  Fed.  768;   State  y.  Shaw,  35  Iowa,  575;   State  y. 
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It  is  said  by  Chitty  that  where  the  statute  is  recent  it  is 
usual  to  allege  expressly  that  the  offense  was  committed 
after  the  making  of  the  statute,  but  where  the  statute  is  an- 
cient this  is  not  usual ;  and,  he  adds,  it  does  not  seem  to  be 
necessary  in  any  case.'^  It  is  now  well  settled  that  it  is  not 
necessary.**  The  indictment,  as  we  have  seen,  should  state 
the  time  of  the  offense,  and  it  would  not  do  for  the  time  to 
be  laid  prior  to  the  enactment  of  the  statute,  for  it  would 
then  appear  on  the  face  of  the  indictment  that  the  act  was 
riot  prohibited  when  committed.  Where  a  particular  time  is 
limited  for  the  prosecution,  the  indictment,  as  we  have  seen, 
need  not  expressly  allege  that  the  prosecution  was  com- 
menced within  that  period,  but  this  should  appear  on  the 
face  of  the  proceedings.*^  If  the  indictment  shows  on  its 
face  that  the  prosecution  is  barred,  by  the  weight  of  author- 
ity, it  is  bad.** 

Necessity  to  Follow  Language  of  Statute 

It  is  generally  necessary,  subject  to  exceptions  which  we 
shall  explain,  not  only  to  set  forth  all  the  facts  and  circum- 
stances which  go  to  make  up  the  offense  as  defined  in  the 
statute,  but  also  to  pursue  the  precise  and  technical  lan- 
guage of  the  statute  in  which  they  are  expressed.  If  the 
words  are  technical,  and  have  no  equivalent,  it  is  well  set- 
tled that  no  other  words  can  be  substituted  for  them,  for  no 
others  are  exactly  descriptive  of  the  offense.**    So  an  indict- 

Dayis,  41  Iowa,  Sll;  State  ▼.  Wyatt,  76  Iowa,  828,  41  N.  W.  81; 
ante,  p.  218. 

«5  1  Chit  Cr.  Law,  285. 

so  BaU  ▼.  CobU8»  1  Burrows,  866;  State  V.  Ohandler,  0  N.  0.  439; 
ante,  p.  802. 

2T  Lee  ▼.  Glarkei  2  East,  833;  Bex  y.  Sterenton,  Id.  362. 

s8  Ante,  p.  282. 

2»  1  Chit  Or.  Law,  283;  2  Hale,  P.  G.  170;  2  Hawk.  P.  O.  c.  25,  S 
110 ;  Bex  y.  Johnson,  2  Leach,  Crown  Cas.  1107;  U.  S.  ▼.  Bach^der, 
2  Gall,  15,  Fed.  Gas.  No.  14,490;  U.  S.  y.  Lancaster,  2  McLean,  431, 
Fed.  Gas.  No.  15,556 ;  U.  S.  y.  Britton,  107  U.  S.  655,  2  Sup.  Gt  512, 
27  L.  Bd.  520;  U.  S.  y.  Staats,  8  How.  41,  12  Ll  Ed.  979;  Com.  y. 
TwltcheU,  4  Gush.  (Mass.)  74;  Cqm.  y.  Burlingtcm,  136  Masa  435; 
State  y.  Brown,  4  Port  (Ala.)  410 ;  State  y.  Briley,  8  Port  (Ala.)  472 ; 
Mason  y.  State,  42  Ala.  543 ;  Com.  y.  Walters,  6  Dana  (Ky.)  291 ; 
Com.  y.  Turner,  8  Bush  (Ky.)  1;  Bespubllca  y«  Tryer,  8  Yeates^Pa.) 
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ment  for  rape  must  use  the  word  "ravished,"  contained  in 
the  statute,  and  no  expression  of  force  and  carnal  knowledge 
will  supply  its  omission.*®  And,  by  the  better  opinion,  an 
indictment  under  a  statute  using  the  word  "willfully"  pv 
"maliciously"  or  "wantonly,"  or  two  or  more  of  such  terms, 
in  defining  the  offense,  must  also  use  the  same  term  or 
terms,  though  at  common  law  that  precise  term  is  not  nec- 
essary, but  may  be  supplied  by  others  conveying  the  same 
idea.**  The  term  "maliciously"  will  not  supply  the  place  of 
the  term  "willfully,"  or  the  term  "wantonly,"  used  in  a  stat- 
ute to  define  an  offense.**  So,  if  the  term  "unlawfully"  is 
used  in  a  statute  to  define  the  offense,  it  is,  by  the  weight  of 
opinion,  absolutely  essential  to  use  it  in  an  indictment 
thereon.** 

451 ;  Hamilton  v.  Cmd.,  3  Pen.  &  W.  (Pa.)  142 ;  Updegrafl  ▼.  C«>nk, 
6  Serg.  &  R.  (Pa.)  5;  State  v.  Shuler,  19  S.  C.  140;  State  v.  Gasados, 
1  Nott  &  McO.  (S.  O.)  91;  State  v.  Raines,  3  McCord  (S.  C.)  533; 
Chambers  v.  People,  4  Scaitf.  (111.)  351 ;  Whiting  t.  State,  14  Conn. 
487,  36  Am.  Dec.  499;  State  ▼.  Cady,  47  Conn.  44;  State  ▼.  Bongfaer, 
8  Blackf .  (Ind.)  308 ;  State  v.  Bust,  35  N.  H.  438 ;  State  v.  Keneston, 
50  N.  H.  36;  State  v.  Perkins,  63  N.  H.  368;  People  r.  Allen,  5  Denio 
(N.  T.)  76;  Phelps  v.  People,  72  N.  Y.  334;  People  v.  West,  106  N. 
Y.  293,  12  N.  E.  610,  60  Am.  St  Rep.  452 ;  State  v.  Stant(xi,  23  N.  C. 
424 ;  Ike  v.  State,  23  Miss.  525 ;  State  v.  Hover,  58  Vt  496,  4  Ati. 
226;  Sharp  y.  State,  17  Ga.  290;  Jackson  y.  State,  76  6a.  551;  Com. 
y.  Hampton,  3  Grat  (Va.)  590;  Howel  v.  Com.,  5  Grat  (Va.)  664; 
State  V.  Buster,  90  Mo.  514,  2  S.  W.  834;  State  y.  Davis,  70  Mo.  467 ; 
Kinney  v.  State,  21  Tex.  App.  348,  17  S.  W.  423 ;  Pe<H)le  v.  Murray, 
67  Cal.  103,  7  Pac.  178;  People  v.  Burke,  34  CaJ.  661. 

«*  2  Hawk.  P.  C.  a  23,  §|  77,  110. 

«i  2  Hale,  P.  C.  87;  2^ Hawk.  P.  C.  a  25,  S  110;  3  Inst  167;  Rex 
v.  I^avls,  1  Leach,  Oo^  Cas.  493;  Lembro  &  Hamper's  Case,  Cro. 
Eliz.  147 ;  Anon.,  Id.  201 ;  Roberts  v.  Trenayne,  Cro.  Jac.  508 ;  U«  S. 
v.  Bachelder,  2  Gall.  15,  Fed.  Ca&  No.  14,490;  State  v.  Parker,  81 
N.  C.  548 ;  State  v.  Massey,  97  N.  C.  465,  2  S.  E.  445 ;  State  v.  Mor- 
gan, 98  N.  C.  641,  3  S.  E.  927;  State  v.  Gove,  34  N.  H  510;  State  v. 
Nickleson,  45  La.  Ann.  1172,  14  South.  134.  But  see,  contra,  Chap- 
nttui  V.  Ck)m.,  5  Whart.  (Pa.)  427,  34  Am.  Dea  565;  State  v.  Brown, 
41  La.  Ann.  345,  6  South.  541. 

«2  Rex  v.  Davis,  1  Leach,  Crown  Caa  492 ;  1  East,  P.  C.  412.  And 
see  the  cases  above  cited. 

s>  2  Hawk.  P.  C.  c.  25,  |  96;  Rex  v.  Ryan,  2  Moody,  Crown  Oas.  15; 
Rex  V.  Turner,  1  Moody,  Crown  Caa.  239;  Com.  v.  Twitdiell,  4  Cush. 
(Mffsa)  74.    Contra,  where  there  is  a  statute  providing  that  the  words 
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All  that  is  required  in  any  indictment,  whether  under  a 
statute  or  at  common  law,  is  that  it  shall  describe  the  of-, 
fense  with  sufficient  certainty,  as  we  have  explained  that 
term ;  that  it  shall  state  everything  necessary  to  constitute 
the  offense,  and  state  it  with  certainty.  To  do  this,  techni- 
cal words  used  in  the  statute  to  describe  the  offense  must 
be  used  in  the  indictment.  This  is  the  reason,  and  the  only 
reason,  why  the  technical  language  of  the  statute  must  be 
followed.  If  it  were  necessary  to  use  the  exact  language  of 
the  statute,  other  than  the  technical  terms,  in  order  to  fully 
and  certainly  describe  the  offense  as  defined  in  the  statute, 
then  it  would  be  necessary  to  use  it;  but  this  is  not  always 
the  case.  Technical  terms  must  generally  be  used,  because 
no  other  terms  exactly  express  their  meaning.  Other  ex- 
pressions need  not  necessarily  be  followed  with  verbal  ac- 
curacy. If  the  words  substituted  for  them  express  the  same 
meaning,  and  are  an  exact  equivalent,  they  are  sufficient.** 
It  has  been  held,  for  instance,  that  in  an  indictment  against 
an  accessory  before  the  fact  in  murder  the  words  "excite, 
procure,  and  move"  were  equivalent  to  "command,  hire,  or 
counsel,"  which  were  used  in  the  statute.**  So,  in  an  indict- 
inent  for  obtaining  money  by  false  pretenses,  it  is  not  nec- 
essary to  allege,  as  in  the  statute,  that  the  defendant  "false- 
ly pretended,"  but  it  may  be  alleged  that  he  pretended,  and 
then  that  the  pretenses  were  false.'*    And  under  a  statute 

of  a  statute  defining  the  offense  need  not  be  strictly  followed.  Dayls 
V.  People,  151  U.  S.  262,  14  Sup.  Ct  328,  38  L.  Ed.  153. 

»*U.  S.  V.  Bachelder,  2  GalL  15,  Fed.  Caa  No.  14,490;  State  v. 
Little,  1  Vt.  331 ;  Rex  v.  Fuller,  1  Bos.  A  P.  180;  State  v.  Hickman, 
8  N.  J.  Law,  299 ;  TuUy  v.  People,  67  N.  T.  16 ;  State  ▼.  Eames,  39 
La.  Ann.  986,  3  South.  93 ;  People  v.  Enoch,  13  Wend.  (N.  Y.)  172,  27 
Am.  Dec.  197;  State  v.  MoGaffin,  36  Kan.  315,  13  Pac.  660;  State  v. 
Keen,  34  Me.  500 ;  Eckhardt  y.  People,  83  N.  Y.  462,  38  Am.  Rep.  462 ; 
Williams  ▼.  State,  64  Ind.  653,  31  Am.  Rep.  135 ;  State  y.  Welch,  37 
Wis.  196 ;  McGutcheon  y.  People,  69  111.  601 ;  State  y.  Shaw,  35  Iowa, 
575;  State  y.  De  Lay,  30  Mo.  Appi  357 ;  State  y.  Watson,  65  Mo.  115; 
Roberts  y.  State,  55  Miss.  421 ;  State  y.  Thome,  81  N.  O.  558.  It  is 
sufficient  to  charge  shooting  "on"  a  highway,  instead  of  *'in"  a -high- 
way.   Woods  y.  State,  67  Miss.  575,  7  South.  495. 

SB  1  Hale,  P.  C.  521,  622 ;  McDaniel's  Case,  Fost  Grown  Gas.  130 ; 
1  And.  195. 

s«  Rex  y.  Airey,  2  East,  30;   Rex  y.  Perrott,  2  Maule  &  S.  379. 
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punishing  the  disinterment  and  removal  of  ''the  remains  of 
any  dead  person"  it  is  sufficient  to  charge  disinterment  and 
removal  of  "the  dead  body  of"  a.  person  named.'^  And  an 
indictment  may  use  the  word  "violently"  instead  of  "forci- 
bly," as  in  the  statute.** 

We  have  already  seen  that  where  a  statute  employs  a 
general  term,  and  afterwards  more  specific  terms,  defining 
the  offense,  an  indictment  which  uses  the  general  term  only 
is  bad,  though  in  its  meaning  it  comprehends  the  special 
term.** 

While,  as  we  have  seen,  it  is  not  always  absolutely  neces- 
sary to  follow  the  exact  language  of  the  statute  in  describ- 
ing the  offense,  it  is  always  safer  to  do  so,  for  by  substitut- 
ing other  words  and  phrases  there  is  danger  of  failing  to 
describe  the  offense  by  employing  terms  which  the  court 
may  not  deem  equivalent  to  those  used  in  the  statute.  A 
few  illustrations  will  show  how  great  this  danger  is.  An 
indictment  charging  that  the  defendant  had  possession  of 
tools  for  the  purpose  of  counterfeiting  current  .silver  coins 
'"of  this  state  and  of  the  United  States"  was  held  bad  be- 
cause the  statute  used  the  words,  "which  shall  be  made  cur- 
rent by  the  laws  of  this  or  the  United  States,"  since  "money 
may  be  current  in  the  United  States  that  is  not  made  so  by 
any  law."  *®  And  an  indictment  charging  the  defendant  to 
h^ve  caused  a  vessel  to  sail  away,  with  intent  that  she 
"should  be  employed"  in  the  slave  trade,  was  held  bad  be- 
cause the  statute  used  the  words  "with  intent  to  employ," 
which  import  an  intent  on  the  defendant's  part  to  employ 
her,  whereas  an  intent  that  she  should  be  employed  by  a 
third  person  would  come  within  the  indictment.*^  So, 
where  a  statute  punished  as  a  felony  the  shooting  at  a  per- 

8T  state  V.  little,  1  Vt  331. 

»•  U.  S.  V.  Bachelder,  2  GaU.  16,  Fed.  Oas.  No.  14,490.  The  words 
^set  fire  to"  In  an  Indictment  have  been  held  in  some  states  equivalent 
to  "bum,"  used  in  the  statute.  State  v.  Taylor,  45  Me.  322.  In 
others,  the  contrary  has  been  held.  See  Mary  y.  State,  24  Ark.  44, 
81  Am.  Dea  60;  State  t.  Hall,  93  N.  a  571;  Oochrane  y.  States  6 
Md.  400. 

s»  Ante,  pp.  261,  304 ;  note  23,  supra. 

*o  State  V.  Bowman,  6  Vt  594. 

41 U.  S.  y.  Gooding,  12  Wheat  460,  6  U  *Ed.  603. 
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son  "willfully  and  maliciously/'  and  the'  indictment  used 
the  words,  "unlawfully,  maliciously,  and  feldniously/'  it 
was  held  bad.** 

r 

When  SuMcient  to  Follow  Language  of  Statute 

It  is  often  said,  and  sometimes  without  qualification,  that 
an  indictment  on  a  statute  is  sufficient  if  it  sets  out  the  of- 
fense in  the  language  of  the  statute ;  but  this  is  by  no  means 
true  in  all  cases,  for  the  rule  that  an  indictment  must  state 
all  the  facts  necessary  to  constitute  the  offense,  and  must 
state  them  with  certainty,  applies  to  indictments  on  stat- 
utes as  well  as  to  indictments  at  common  law.  There  is  no 
exception  to  this  rule,  nor,  under  most  of  our  Constitutions, 
can  there  be  any;  and  any  rule  that  may  be  laid  down  in 
the  text-books,  or  opinions  of  the  judges,  must  be  taken  to 
be  subject  to  it.**  "It  is  an  elementary  principle  of  crimi- 
nal ^pleading  that  where  the  definition  of  an  offense,  wheth- 
er it  be  at  common  law  or  by  statute,  'includes  generic 
terms,  it  is  not  sufficient  that  the  indictment  shall  charge 
the  offense  in  the  same  generic  terms  as  in  the  definition ; 
but  it  must  state  the  species — it  must  descend  to  particu- 
lars.' '' " 

Under  a  statute  punishing  any  person  "who  shall  act  as 
the  agent,  of  any  other  person  or  persons  for  the  sale  of  in- 
toxicating liquors,"  it  is  not  sufficient  merely  to  follow  the 
language  of  the  statute,  for  this  would  leave  the  indictment 
uncertain.  The  indictment  must  go  further,  and  name  the 
person  for  whom  the  defendant  acted,  or  aver  that  his  name 

«2  Rex  ▼.  Davis,  1  Leadi,  Grown  Gas.  496w 

4«  1  Ghlt  Gr.  Law,  276;  2  Hawk.  P.  G.  c.  25,  H  99,  111;  Gam.  v. 
Pray.  13  Pidk.  (Mass.)  350 ;  State  ▼.  Benjamin,  49  Vt  101 ;  State  y. 
Bennett  (Mo.  Sup.)  11  S.  W.  2W;  Com.  v.  GUfford,  8  Chish.  (Masa) 
215 ;  Gom.  v.  Barrett,  108  Mass.  308 ;  XJ.  S.  v.  Britton,  107  U.  S.  655, 
2  Sap.  Gt  512,  27  L.  Ed.  520;  Oom.  ▼.  Bean,  11  Gush.  (Mass.)  414; 
State  Y.  Gonldlng,  44  N.  H.  284 ;  Ck>nl.  y.  Bean,  14  Gray  (Mass.)  52 ; 
U.  S.  Y.  Goggin  (G.  G.)  9  Biss.  268,  1  Fed.  49;  Com.  y.  Glark,  6  Grat. 
<Va.)  675;  CJom.  y.  Stout,  7  B.  Mon.  (Ky.)  248;  U.  S.  y.  Hess,  124  U. 
S.  488,  8  Sup.  Gt  571,  31  L.  Ed.  516 ;  Whiting  y.  State,  14  Gonn.  487. 
36  Am.  Dec.  499;  State  y.  Bieroe,  27  G<mn.  319;  Lagrone  y.  State,  12 
Tex.  App.  426 ;  Gom.  y.  Milby  (Ky.)  24  S.  W.  625 ;  ante,  pp.  165,  188. 

44  U.  S.  Y.  Gruikshank,  92  U.  S.  542,  23  L.  Ed.  588 ;  Gom.  y.  Ghase, 
125  Masa  202;  Bex  y.  Ghalkley,  Rus&  A  R  25& 
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IS  unknown.**  So,  also,  an  indictment  under  a  statute,  for 
disturbing  ^  family  by  offensive  conduct,  must  allege  what 
constituted  the  offensive  conduct,  and  not  merely  follow  the 
language  of  the  act ;  *•  and  indictments  under  the  statutes 
punishing  the  obtaining  of  money  by  false  tokens  or  false 
pretenses  must  always  set  out  the  particular  false  tokens  or 
pretenses  used.*^  And  under  a  statute  making  it  a  crime  to 
break  open,  or  to  counsel,  aid,  or  assist  in  breaking  open, 
any  jail  or  place  of  confinement,  it  certainly  would  not  be 
enough  to  follow  the  words  of  the  statute,  without  specify- 
ing how  the  defendant  aided  or  assisted,  or  what  counsel  he 
gave.*"  And  an  indictment  alleging  in  the  words  of  a  stat- 
ute that  the  defendant  did  knowingly  aid  a  person  named  in 
procuring  intoxicating  liquor,  to  be  disposed  of  for  other 
purposes  than  those  recognized  as  lawful  by  the  laws  of  the 
state,  is  bad  for  not  setting  out  the  facts,  and  for  not  alleg- 
ing that  the  defendant  knew  that  the  liquor  was  to  be  dis- 
posed of  for  an  unlawful  purpose,  and  for  not  alleging  what 
that  purpose  was.*' 

So  an  indictment  on  a  statute  prohibiting  the  use  of  the 
United  States  mails  in  furtherance  of  a  "scheme  or  artifice 
to  defraud"  must  allege  not  only  that  the  defendants  had 
devised  a  scheme  or  artifice  to  defraud  but  must  also  state 
facts  showing  what  the  artifice  was,  wherein  the  fraud  con- 
sisted, and  how  it  was  to  be  accomplished.*® 

Sometimes  the  court  holds  that  the  words  used  by  the 
Legislature  in  the  statute  do  not  convey  the  intent  the  Leg- 
islature had  in  enacting  the  statute,  and  that  certain  words 
must  sbe  added  to  express  that  intent  and  describe  the 
crime.  In  such  cases  the  indictment  must  contain  these 
words  in  order  to  charge  the  crime.** 

48  State  V.  Hlgglns,  53  Vt  191. 

46  Finch  V.  State,  64  Miss.  461,  1  South.  630. 

4T  2  Ea8t„  P.  0.  837 ;  Bex  v.  Mason,  1  Leach,  Crown  Cas.  487,  2 
Term  R.  581;  Rex  v.  Munoz,  2  Strange,  1127;  Rex  v.  Perrott,  2 
Maule  &  S.  379. 

48  state  V.  Benjamin,  49  Vt.  101. 

4»Id. 

80  Etheredge  v.  U.  S.,  186  Fed.  434,  108  O.  0.  A.  356. 

81  In  addition  to  the  cases  hereafter  referred  to,  see  Conv.  r.  Col- 
lins, 2  Cush.  (Mass.)  556;    State  v.  Griffin,  89  Mo.  49,  1  S.  W.  87; 
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A  city  by-law  punished  any  person  having  the  care  of 
certain  cattle  who  should  "permit  or  suffer  the  same  to  go 
at  large  or  stop  to  feed  on  aqy  street"  within  the  city.  A 
complaint  thereon  alleged  that  the  defendant,  having  the 
care  of  two  cows,  "did  permit  and  suffer  the  same  to  stop 
and  feed"  in  certain  streets,  and  it  was  held  insufficient. 
"The  offense,"  it  was  said,  "is  charged  nearly  in  the  words 
of  the  by-law.  But  it  is  not  always  sufficient  to  charge  the 
offense  in  the  words  of  the  statute.  We  are  first  to  ascer- 
tain by  a  careful  examination  of  the  statute  what  act  the 
Legislature  had  in  view,  and  intended  to  make  penal,  and 
then  see  if  that  act,  thus  ascertained,  is  charged  in  the  com- 
plaint or  indictment.  If  there  is  nothing  in  the  context,  or 
in  other  parts  of  the  statute,  or  in  statutes  in  pari  materia, 
to  control  or  modify  the  sense  and  meaning  of  the  terms  in 
which  the  offense  is  defined,  then  it  may  be  presumed  that 
the  terms  in  the  complaint  are  used  in  the  same  sense  with 
those  in  the  statute,  and  whatever  that  prohibits  the  com- 
plaint charges.  In  such  case  the  offense  may  be  described 
and  charged  in  the  words  of  the  statute ;  otherwise  it  may 
be  necessary  to  frame  the  complaint  in  such  terms  as  to  des- 
ignate the  offense  intended  with  precision.  The  effective 
words  declaring  the  penalty  in  this  law  are,  *no  owner  or 
person  having  the  care  of  any  cows,'  etc.,  'shall  permit  or 
suffer  the  same  to  stop  to  feed  in  the  public  streets.'  But 
in  looking  at  the  enumeration,  it  is,  'any  horses,  cows,  or 
other  grazing  animals.'  Then  upon  the  ordinary  rule  of 
construction,  taking  the  whole  clause  together,  it  is  mani- 
fest that  it  was  intended  to  prohibit  cattle  to  go  at  large  in 
the  streets,  or  to  stop  to  feed  in  the  streets,  by  grazing,  by 
permitting  thefti  to  stop  for  the  purpose  of  feeding  on  the 
grass  growing  in  the  street.  If  this  is  the  act  prohibited, 
and  the  offense  intended  by  the  by-law  to  be  punished,  the 
complaint,  we  think,  should  in  some  form  charge  that  the 
accused  suffered  and  permitted  his  cows  to  stop  on  their 
way  for  the  purpose  of  feeding.  But  this  complaint  does 
not  so  charge.     Suppose  the  defendant  had  suffered  his 

Gonof.  y.  Slack,  19  Pick.  (Mass.)  304 ;   State  y.  TumbuU,  78  Me.  S92»  6 
AtL  1. 
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COWS  to  cat  grain  from  a  trough  or  bucket  standing  in  the 
street  named.  Such  an  act  would  be  within  the  words  of 
this  complaint,  but  not  the  gffense  prohibited  by  this  by-^ 
law."  " 

And  in  another  case,  an  indictment  charging,  in  the  lan- 
guage of  the  statute,  the  malicious  breaking  of  glass  "in  a 
certain  building,"  without  stating  that  the  glass  was  a  part 
of  the  building,  was  held  bad,  because  from  the  context  of 
the  statute  it  was  evident  that  it  was  only  intended  to  pun- 
ish the  breaking  of  glass  which  was  in  a  building  in  the 
sense  of  being  a  part  of  the  building.'* 

As  a  general  rule,  if  every  allegation  in  an  indictment 
may  be  taken  to  be  true,  and  yet  the  defendant  be  guilty  of 
no  offense,  then  the  indictment  is  insufficient,  though  it  fol- 
lows the  very  words  of  the  statute.**  Of  course,  this  rule 
must  be  taken  subject  to  the  rules  that  facts  necessarily  im- 
plied need  not  be  stated,  and  matters  of  defense  need  not 
be  negatived.**  ^ 

Often  the  statute  does  not  set  out  the  facts  and  circum- 
stances necessary  to  constitute  the  crime  for  which  it  pre- 
scribes a  punishment,  but  merely  describes  it  by  its  com- 
mon-law name,  as  "murder,"  "rape,"  "larceny,"  "burglary," 
"robbery,"  etc.  An  indictment  based  upon  the  statute  must 
therefore  describe  the  offense  as  at  common  law.  It  is  not 
enough  to  charge  it  simply  in  the  language  of  the  statute.** 
Thus,  under  a  statute  punishing  any  person  who  "shall  by 
force  or  violence,  or  by  assault  and  putting  in  fear,  feloni- 
ously rob,  steal,  and  take  from  the  person  of  another  any 
money,"  etc.,  an  indictment  must,  instead  of  merely  follow- 
ing the  language  of  the  statute,  allege  that  the  money  was 
the  property  of  the  person  robbed,  or  of  sonle  third  person, 

82  Com.  v.  Bean,  14  Gray  (Mass.)  52^ 

Bt  Com.  v.  Bean,  11  Cush.  (Mass.)  414. 

ft«  0>m.  v.  Harris,  13  Allen  (Mass.)  539. 

08  See  Jones  v.  Beg.,  Jebb  &  B.  161. 

8«  Beg.  V.  Nott,  4  Q.  B.  783;  Beg.  v.  Powner,  12  Cox,  Cr.  Cas.  235; 
Tully  V.  Com.,  4  Mete.  (Mass.)  358 ;  State  t.  Simpson,  73  N.  0.  209 ; 
State  Y.  Higglns,  53  Vt  191;  State  y.  Abeenjce,  4  Port  (Ala.)  397; 
State  v.  Stedman,  7  Port.  (Ala.)  495 ;  Bates  v.  State.  31  Ind.  72 ;  Com. 
y.  Stout,  7  B.  Mon.  (Ky.)  247 ;  Davis  v.  State,  39  Md.  356. 
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and  that  it  was  carried  away  by  the  defendant ;  since  these 
facts  are  necessary  to  constitute  the  offense  intended  to  be 
punished.  The  statute  does  not  set  forth,  nor  is  it  intended 
to  set  forth  fully,  directly,  and  expressly,  all  that  is  neces- 
sary to  constitute  the  offense.*^ 

It  is  sufficient  to  pursue  the  very  words  of  the  statute  if, 
by  doing  so,  the  act  in  the  doing  of  which  the  offense  con- 
sists is  fully,  directly,  and  expressly  alleged,  without  any 
uncertainty  or  ambiguity.  In  many  cases  no  allegation  of 
anything  more  than  the  words  of  the  statute  ex  vi  termi- 
norum  import  is  necessary  in  order  to  show  that  the  defend- 
ant has  committed  the  offense,  and  to  charge  the  offense 
with  certainty.  Here  it  is  always  sufficient  to  charge  the 
offense  in  the  words  of  the  statute;.**  The  indictment  is 
sufficient  in  these  cases,  not  because  it  uses  the  words  of  the 
statute,  but  because,  in  using  those  words,  it  states  every- 
thing necessary  to  constitute  the  offense^  and  states  it  with 
sufficient* certainty.  Thus,  under  a  statute  declaring  it  an 
offense  to  "keep  a  house  of  ill  fame,  resorted  to  for  the  pur- 
pose of  prostitution  or  lewdness,"  it  was  held  sufficient  to 
follow  the  language  of  the  statute,  without  further  alleging, 
according  to  precedents,  that  the  house  was  resorted  to  by 
divers  citizens,  men  as  well  as  women,  and  that  the  defend- 
ant kept  and  maintained  said  house  for  her  own  lucre  and 
gain.**     So,  where  a  statute  punishes  "every  person,  who 

B7  Com.  y.  Clifford,  8  CiusIl  (Masa)  215.  But  see  Rex  v.  Bossiter, 
Jebb,  Crown  Oaa  50.  In  Siurlt>ter  v.  State,  62  Fla.  98,  57  South. 
202,  It  was  held  that  an  Indictment  for  murder  was  not  Insufficient 
for  failing  to  state  that  the  act  causing  death  was  "an  act  imminent- 
ly dangerous  to  another,"  the  words  used  in  the  statute,  but  that 
it  was  sufflcl^it  to  describe  the  act,  leaving  it  to  the  law  and  the 
court  to  say  whether  such  act  was  dangerous  to  another. 

»•  2  Hawk.  P.  G«  c  25,  f  111;  Com.  v.  Asliley,  2  Gray  (Mass.)  357; 
U.  S.  V.  MiHs,  7  Pet  142,  8  L.  Ed.  636 ;  People  v.  Taylor;  3  Denio 
<N.  Y.)  91 ;  People  ▼.  West,  106  N.  Y.  298,  12  N.  E.  610,  60  Ank  St. 
Rep.  452;  State  t.  Click,  2  Ala.  26;  State  v.  Scrlbner,  2  GUI  &  J. 
(Md.)  246;  State  t.  Cassel,  2  Har.  &  G.  (Md.)  407;  State  v.  Kessler- 
ing,  12  Mo.  565;  Com.  y.  Harris,  13  Allen  (Mass.)  534;  Huffman  y. 
Coni,  6  Rand.  (Ya.)  685 ;  U.  S.  y.  Gooding,  12  Wheat.  460,  6  Lu  Ed. 
693;  State  y.  Lockbaum,  38  Conn.  400;  State  y.  Jackson,  39  Oonn. 
229. 

ft»  Com.  y.  Ashley,  2  Gray  (Masa)  356^ 
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shall  willfully  and  maliciously  administer  poison"  to  any 
horse,  the  language  of  the  statute  is  sufficient,  because  those 
words  ex  vi  terminorum  import  all  that  is  necessary  to  a 
legal  description  of  the  offense.  It  need  not  be  further 
averred  that  the  poison  was  administered  with  intent  to  kill 
or  injure  the  horse,  or  with  any  other  intent  than  the  words 
"willfully  and  maliciously"  import,  nor  that  the  horse  was 
injured  or  killed.** 

Negativing  Exceptions  and  Provisos 

We  come  now  to  treat  of  the  necessity  to  negative  in  an 
indictment  exceptions  or  provisos  •^4:ontained  in  the  statute 
on  which  it  is  founded,  or  in  some  other  statute  which  ap- 
plies to  the  offense.  As  we  have  seen,  the  indictment  must 
state  everything  necessary  to  make  out  the  offense.**  This 
rule  admits  of  no  departure  from  it,  and  if,  therefore,  a  stat- 
utory offense  cannot  be  correctly  described  without  nega- 
tiving an  exception  or  proviso,  then  such  a  negative  is  neces- 
sary. "Offenses  created  by  statute,  as  well  as  offenses  at 
common  law,  must  be  accurately  and  clearly  described  in 
an  indictment ;  and  if  they  cannot  be  in  any  case  without 
an  allegation  that  the  accused  is  not  within  an  exception 
contained  in  the  statute  defining  the  offense,  it  is  clear  that 
no  indictment  fouitded  upon  the  statute  can  be  a  good  one 
which  does  not  contain  such  an  allegation,  as  it  is  univer- 
sally true  that  no  indictment  is  sufficient  if  it  does  not  ac- 
curately and  clearly  allege  all  the  ingredients  of  which  the 
offense  is  composed."  **     On  the  other  hand  as  we  have 

•0  Com.  V.  Brooks,  9  Gray  (Mass.)  302, 

•1  "Doubtless  there  is  a  technical  distinction  between  an  exception 
and  a  proviso,  as  an  exception  ought  to  be  of  that  which  would  other- 
wise be  included  in  the  category  from  which  it  is  excepted ;  and  the 
office  of  a  proviso  i^  either  to  except  something  from  the  enacting 
clause,  or  to  qualify  or  restrain  its  generality,  or  to  exdade  some 
ground  of  misinterpretation  of  it,  as  extending  to  cases  not  intended 
to  be  brought  within  its  operation.  But  there  are  a  great  nmny  ex- 
amples where  the  distinction  is  disregarded,  and  where  the  words  are 
used  as  if  they  were  of  the  same  signification."  U.  S.  v.  Cook,  17 
Wall.  168,  21  L.  Ed.  538,  citing  Gurley  v.  Gurley,  8  Clark  &  F.  764 ; 
Minis  V.  U.  S.,  15  Pet.  445,  10  U  Ed.  791. 

«2  Ante,  p.  181. 

•8  U.  S.  V.  Cook,  17  WaU.  168,  21  U  Ed.  538 ;  State  v.  Renkard,  150 
Mo.  App.  570,  131  S.  W.  168. 
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seen,  an  indictment  need  not  anticipate  and  negative  mat- 
ters of  defense,  for  they  must  come  from  the  defendant.'* 
By  force  of  these  two  rules,  the  rule  of  pleading  as  regards 
the  negativing  of  exceptions  and  provisos  contained  in  a 
statute  is  as  follows : 

Where  the  statute  on  which  an  indictment  is  founded,  or 
some  other  statute,  contains  exceptions  or  provisos  which 
are  not  so  incorporated  with  the  clause  or  clauses  of  the 
statute  which  define- the  offense  that  they  enter  into  the 
description  of  the  offense,  and  cannot  be  separated  from  it, 
it  is  not  necessary  to  state  in  the  indictment  that  the  defend- 
ant does  not  come  within  the  ei^ceptions,  or  to  negative  the 
provisos,  for  the  offense  can  be  accurately  and  clearly  de- 
scribed without  doing  so.  "A  prima  facie  case  is  stated, 
and  it  is  for  the  party  for  whom  matter  of  excuse  is  furnish- 
ed by  the  statute  to  bring  it  forward  in  his  defence."  ^^ 

Where,  however,  the  exceptions  are  themselves  stated 
in  the  clause  which  defines  the  ofFdnse,  and,  in  addition  to 
this,  are  so  .incorporated  with  it  that  one  cannot  be  read 
without  the  other,  or  if,  even  when  contained  in  a  subse- 
^quent  clause,  section,  or  statute,  they  are  clothed  in  such 
language,  and  so  incorporated  with  the  words  used  to  define 
the  offense,  that  they  become  a  part  of  the  definition,  then 
it  is  necessary  to  negative  them  in  order  that  the  descrip- 
tion of  the  offense  in  the  indictment  may  correspond  with 
the  description  in  the  statute.®' 

•*  Ante,  p.  196. 

•«  CJam.  V.  Hart,  11  Cush.  (Mass.)  130;  2  Hawk.  P.  C.  c.  25,  f  112; 
2  Hale,  P.  C.  171 ;  Rex  v.  Pemberton,  2  Burrows,  1035 ;  Rex  v.  Bryan, 
2  Strange,  1101;  Rex  v.  Baxter,  5  Term  R.  83;  Gee  Wo  v.  State,  36 
Neb.  241,  54  N.  W.  513 ;  Com,  v.  Jennings,  121  Mass.  47,  23  Am.  Rep. 
249;  Jefferson  v.  People,  101  N.  Y.  19,  3  N.  E.  79T;  Hewitt  v.  State, 
121  Ind.  245,  23  N.  E.  83 ;  Matthews  v.  State,  2  Yerg.  (Tenn.)  233 ; 
Oomw  y.  Sbannman,  145  Masa  99,  13  N.  E.  347;  State  t.  Adanes,  6 
N.  H.  633 ;  Com.  v.  Hill,  5  Grat  (Va.)  682 ;  Oarson  v.  State,  ^  Ala. 
235;  State  v.  Sommers,  3  Vt  156;  Barber  v.  State,  50  Md.  170; 
Swartzbaugh  v.  People,  85  111.  457;  Beasley  v.  People,  89  111.  571; 
State  V.  Jackson,  1  Lea  (Tenn.)  680;  State  v.  O'Brien,  74  Mo.  549; 
Kopke  V.  People,  43  Mich.  41,  4  N.  W.  551 ;  Nelson  v.  U.  S.  (C.  C) 
80  Fed.  112 ;  Harding  v.  People,  10  Colo.  387,  15  Pac.  727 ;  State  v. 
Maddox,  74  Ind.  105. 

•«  Com.  y.  Hart,  supra;  2  Hale,  P.  O.  170;   Rex  y,  Jarria,  1  Bur- 
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"Text  writers  and  courts  of  justice  have  sometimes  said 
that,  if  the  exception  is  in  the  enacting  clause,  the  party 
pleading  must  show  that  the  accused  is  not  within  the  ex- 
ception ;  but,  where  the  exception  is  in  a  subsequent  section 
or  statute,  that  the  matter  contained  in  the  exception  is 
matter  of  defense,  and  must  be  shown  by  the  accused.*'' 
Undoubtedly  that  rule  will  frequently  hold  good,  and  in 
many  cases  prove  to  be  a  safe  guide  in  pleading,  but  it  is 
clear  that  it  is  not  a  universal  criterion,  as  the  words  of  the 
statute  defining  the  offense  may  be  so  entirely  separable 
from  the  exception  that  all  the  ingredients  constituting  the 
offense  may  be  accurately  j^nd  clearly  alleged  without  any 
reference  to  the  exception.*'  Cases  have  also  arisen,  and 
others  may  readily  be  supposed,  where  the  exception, 
though  in  a  subsequent  clause  or  section,  or  even  in  a  sub- 
sequent statute,  is  nevertheless  clothed  in  such  language, 
and  is  so  incorporated  as  an  amendment  with  the  words 
anteced'ently  employed  to  define  the  offense,  that  it  would 
be  impossible  to  frame  the  actual  statutory  charge  in  the 
form  of  an  indictment  with  accuracy  and  the  required  cer- 
tainty, without  an  allegation  showing  that  the  accused  was 
not  within  the  exception  contained  in  the  subsequent  clause, 
section,  or  statute.  Obviously,  such  an  exception  must  be 
pleaded,  as  otherwise  the  indictment  would  not  present  the 
actual  statutory  accusation,  and  would  also  be  defective  for 


rows,  148;  Steel  y.  Smith,  1  Bam.  ft  Aid.  90;  Gee  Wo  v.  State,  36 
Neb.  241,  54  N.  W.  613 ;  Com,  v.  MaxweU,  2  Pick.  (Mass.)  141 ;  Him 
y.  State,  1  Ohio  St  16 ;  Owi.  v.  Thurlow,  24  Pick.  (Mass.)  374 ;  Com. 
y.  Jennings,  121  Mas&  47,  23  Am.  Bep.  249;  State  y.  Reynolds,  2  Nott 
&  McC.  (S.  C.)  365;  JefPerson  y.  People,  101  N.  Y.  19,  3  N.  B.  797; 
State  y.  Mun^r,  15  Yt  290;  Carson  y.  State,  69  Ala.  235;  Matthews 
y.  State,  2  Terg.  (Tean.)  233;  Barber  y.  State,  60  Md.  170;  State  y. 
Webster,  10  N.  J.  Law,  293;  Beasley  y.  People,  89  111.  571;  State  y. 
Bloodworth,  94  N.  0.  919;  Jensen  y.  State,  60  WI&  577,  19  N.  W. 
374;  State  y.  O'Brien,  74  Mo.  549;  People  y.  Telford,  66  Mich.  541, 
23  N.  W.  213;  State  y.  Meek,  70  Ma  365,  35  Am.  Bep.  427;  State 
y.  Narrows  Island  Club,  100  N.  C.  477,  5  S.  E.  411, 6  Am.  St  Bepw  618; 
Chapman  y.  State,  63  Tez.  Or.  R.  613,  140  S.  W.  441. 

•T  See  U.  S.  y.  Nelson  (D.  O.)  29  Fed.  202;  Bell  y.  States  104  Ala. 
79,  16  South.  557. 

••  Citing  Com.  y.  Hart,  11  Cash.  (Mass.)  132. 
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the  want  of  clearness  and  certainty.**  ♦  ♦  *  Com- 
mentators and  judges  have  been  sometimes  led  into  error 
by  supposing  that  the  words  'enacting  clause,'  as  frequently 
employed,  mean  the  section  of  the  statute  defining  the 
offense,  as  contradistinguished  from  a  subsequent  section  in 
the  same  statute,  which  is  a  misapprehension  of  the  term, 
as  the  only  real  question  in  the  case  is  whether  the  excep- 
tion is  so  inco|rporated  with  the  substance  of  the  clause  de- 
fining the  offense  as  to  constitute  a  material  part  of  the 
description  of  the  acts,  omission,  or  other  ingredients  which 
constitute  the  offense.  Such  an  offense  must  be  accurately 
and  clearly  described,  and,  if  the  exception  is  so  incorpo- 
rated with  the  clause  describing  the  offense  that  it  becomes 
in  fact  a  part  of  the  description,  then  it  cannot  be  omitted 
in  the  pleading;  but,  if  it  is  not  so  incorporated  with  the 
clause  defining  the  offense  as  to  become  a  material  pai^  of 
the  definition  of  the  offense,  then  it  is  a  matter  of  defense, 
and  must  be  shown  by  the  other  party,  though  it  be  in  the 
same  section,  or  even  in  the  succeeding  sentence."^* 

Whether,  therefore,  exceptions  in  a  statute  are  to  be  nega- 
tived in  pleading,  or  whether  they  are  a  mere  matter  of  de- 
fense, depends  upon  their  nature,  and  not  upon  their  loca- 
tion with  reference  to  the  enacting  clause.'*  "In  saying 
that  an  exception  must  be  negatived  when  made  in  the 
enacting  clause,  reference  is  not  made  to  sections  of  the 
statute,  as  they  are  divided  in  the  act ;  nor  is  it  meant  that, 
because  the  exceptions  are  contained  in  the  section  contain- 
ing the  enactment,  it  must  for  that  reason  be  negfatived. 
This  is  not  the  meaning  of  the  rule.  The  question  is  wheth- 
er the  exception  is  so  incorporated  with,  and  becomes  a 
part  of,  the  enactment,  as  to  constitute  a  part  of  the  defini- 
tion or  description  of  the  offense;  for  it  is  immaterial 
whether  the  proviso  be  contained  in  the  enacting  clause  o^ 

••  Citing  State  v.  Abbey,  20  Tt  06,  07  Am.  Dea  754;  1  Blsb^  Gr. 
Proc.  <2d  Ed.)  I  639,  note  3.  See,  also,  State  ▼.  Oan^atb,  85  V t  271, 
81  AtL  922. 

TO  u.  S.  V.  Cook,  17  Wan.  168,  21  L.  Bd.  68& 

71  State  v.  Abbey,  29  Yt  60,  67  Am.  Dea  754;  U.  S.  v.  Oook,  sapra ; 
State ▼.  O'Donnell,  10 R.  I.  472 ;  Statev.  Boflli,  18B.  L  196;  Stater. 
Walab,  14  B.  L  507 ;  and  cases  abore  cited. 


318  PLBXDnrCh— THB  ACCUSATION  (Ch.  8 

section,  or  be  introduced  in  a  different  manner.  It  is  the 
nature  of  the  exception,  and  not  its  location,  which  deter- 
mines the  question.  Neither  does  the  question  depend  upon 
any  distinction  between  the  words  'provided*  or  'except'  as 
they  may  be  used  in  the  statute.  In  either  case,  the  only 
inquiry  arises  whether  the  matter  excepted,  or  that  .which 
is  contained  in  the  proviso,  is  so  incorporated  with,  as  to 
become,  in  the  manner  above  stated,  a  part  of  the  enacting 
clause.  If  it  is  so  incorporated,  it  should  be  negatived; 
otherwise  it  is  a  matter  of  defense."  ^^ 

In  an  indictment,  for  instance,  under  a  statute  declaring 
that  the  receiver  of  stolen  goods  shall  be  liable  as  for  a  mis- 
demeanor if  the  principal  be  not  taken,  it  is  not  necessary 
to  allege  that  the  principal  has  not  been  taken.''*  So,  under 
a  statute  in  the  time  of  Queen  Elizabeth,  punishing  persons 
for  not  going  to  church,  "having  no  reasonable  excuse  to  be 
absent,"  it  was  held  unnecessary  to  negative  the  existence 
of  an  excuse,  since  this  was  matter  of  defense.''*  And  under 
a  statute  providing  in  the  enacting  clause  that  no  person 
shall  sell  intoxicating  liquors  "without  being  duly  author- 
ized," and  in  a  subsequent  clause  stating,  "provided,  that 
nothing  in  this  act  shall  be  construed  to  prevent  the  manu- 
facture or  sale  of  cider  for  other  purposes  than  that  of  a 
beverage,  or  the  sale  and  use  of  the  fruit  of  the  vine  for  the 
commemoration  of  the  Lord's  supper,"  and  in  another  sec- 
tion providing  that  the  act  shall  not  apply  to  the  importa- 
tion of  liquor  in  original  packages,  it  would  be  necessary  to 
allege  that  the  defendant  was  not  authorized  to  make  the 
sales  with  which  he  is  charged,  but  it  would  not  be  neces- 
sary to  allege  that  the  liquors  were  not  imported  in  original 
packages,  or  that  they  were  not  cider  for  other  purposes 
than  a  beverage,  or  were  not  the  fruit  of  the  vine  for  com- 
memoration of  the  Lord's  supper.''* 

T^  State  V.  Abbey,  supra. 

Tt  Rex  V.  Taylor,  2  Ld.  Rayitf.  1370.  And  see  Rex  y,  Baxter,  5  Term 
R  Sa,  2  Leach,  Crown  Gas.  578. 

T4  2  Hawk.  P.  O.  a  25,  1 112. 

T»Com«  y.  Hart,  11  Cash,  (^iass.)  130;  Com.  v.  Byrnes,  126  Masa 
24a 
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« 

On  the  other  hand,  in  an  indictment  under  a  statute  which 
provided  that  if  any  person  should  take,  receive,  pay,  or  put 
off  any  counterfeit  milled  money,  or  any  milled  money 
whatsoever  unlawfully  diminished,  "and  not  cut  in  pieces," 
for  a  lower  rate  than  its  nominal  value,  he  should  be  guilty 
of  a  felony,  it  was  held  necessary  to  state  that  the  money 
was  not  cut  in  pieces.^'  It  would  also  be  necessary  to  state 
that  the  money  was  milled  money.  So,  where  a  statute  pro- 
vides that  "no  person  shall  do  any  manner  of  labor,  busi- 
ness, or  work,  except  only  work  of  necessity  or  charity,  on 
the  Lord's  day,"  or  that  "no  person  shall  travel  on  the 
Lord's  day,  except  from  necessity  or  charity,"  the  exception 
must  be  negatived.  "Here  the  exception  is  in  the  enacting 
clause,  and  that  clause  cannot  be  read  without  reading  the 
exception.  In  an  indictment  on  either  of  these  sections  it  is 
doubtless  necessary  to  negative  the  exception,  otherwise 
the  case  provided  for  is  not  made  out.  Labor  or  traveling 
merely  is  not  forbidden,  but  unnecessary  labor  and  travel- 
ing, and  labor  and  traveling  not  demanded  by  charity.  The 
absence  of  necessity  and  charity  is  a  constituent  part  of  the 
acts  prohibited,  precisely  as  if  the  statute  had,  in  totidem 
verbis,  forbidden  unnecessary  labor  and  traveling,  and  labor 
and  traveling  not  demanded  by  charity."  ^^  So,  also,  an  in- 
dictment under  a  statute  making  it  unlawful  to  catch  cer- 
tain kinds  of  lobsters,  and  requiring  them,  if  caught,  to  be 
liberated  alive,  under  a  certain  penalty  for  each  lobster  "so 
caught  *  *  *  or  in  possession  not  so  liberated,"  must 
negative  that  the  lobsters  were  liberated  alive.''*  And  un- 
der a  statute  making  it  unlawful  to  remove  buildings  from 
land  on  which  there  is  an  unsatisfied  mortgage,  without  first 
obtaining  permission  from  the  mortgagee,  an  indictment 
must  negative  such  permission.^ • 

*o  Rex  y.  Palmer,  1  Leach,  Crown  Oas.  102. 

'ff  Ck>m,  y.  Hart,  11  Cusb.  (Massw)  135.  But  under  a  statute  pro- 
hibiting the  keeping  open  of  a  shop  on  Sunday,  and  making,  in  a  sep- 
arate section,  certain  exceptions  to  tbe  general  proyislon,  an  indict- 
ment need  not  negatiye  the  exceptiona  Com.  y.  Sbannihan,  145  Mass. 
»9,  13  N.  E.  S47. 

78  State  y.  Trefethen  (Me.)  8  Atl.  647. 

70  State  y.  Decker,  G2  Kan.  193,  34  Pac.  780.  And  see  Blackman 
y.  State,  98  Ala.  77,  13  Sottth.  316. 
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The  word  "except,"  as  will  have  been  seen  from  these 
illustrations,  is  not  necessary  in  the  statute  in  order  to  con- 
stitute an  exception  within  the  rules  stated.  The  words 
"unless,"  "other  than,"  "not  being,"  "not  having,"  etc.,  have 
the  same  legal  effect,  and  require  the  same  form  of  plead- 
ing.«* 

It  has  been  said  that  it  is  not  necessary  to  negative  ex- 
ceptions and  provisos  simply  because  the  purview  or  enact- 
ing clause  expressly  notices  them.**  This  is  sometimes — 
perhaps  generally — ^true,**  but  it  is  not  necessarily  so.**  The 
contrary  has  also  been  said  to  be  the  rule.  "There  is  a  mid- 
dle class  of  cases,"  said  the  Massachusetts  court,  "namely, 
where  the  exception  is  not,  in  express  terms,  introduced 
into  the  enacting  clause,  but  only  by  reference  to  some  sub- 
sequent or  prior  clause,  or  to  some  other  statute,  as  when 
the  words  'except  as  hereinafter  mentioned,'  or  other  words 
referring  to  matter  out  of  the  enacting  clause,  are  used. 
The  rule  in  these  cases  is  that  all  circumstances  of  exemp- 
tion and  modification,  whether  applying  to  the  offense  or  to 
the  person,  which  arie  incorporated  by  reference  with  the 
enacting  clause,  must  be  distinctly  negatived.  'Verba  rela- 
tur  inesse  videntur.' "  **  But  neither  is  the  rule  thus  stated 
necessarily  true.  Indeed,  it  is  generally  otherwise.**  Each 
case  must  be  determined  by  applying  the  rule  heretofore 
stated,  and  will  depend  upon  whether  because  of  the  lan- 
guage, or  otherwise,  the  exception  enters  into  and  becomes 
a  part  of  the  definition  of  the  offense.** 

•0  Ck)itf.  V.  Hart,  11  Oush.  (Masa)  138;  GUI  v.  Scrlvens,  7  Term  B. 
27 ;  Spleres  v.  Parker,  1  Term  R.  141 ;  Rex  v.  Palmer,  1  lieach,  Crown 
Cas.  120 ;  Com.  ▼.  Maxwell,  2  Pldt.  (Mass.)  139 ;  State  v.  Butler,  17 
Vt  145. 

•1 1  Chit  Cr.  Law,  283. 

82  2  Hawk.  P.  G.  a  2S,  {  113;  Steel  ▼.  Smith,  1  Bam.  &  Aid.  94; 
Ward  y.  Bird,  2  Chit  582;  Com.  y.  Tattle,  12  Cash.  (Mass.)  502; 
Hart  y.  Cleis,  8  Johns.  (N.  Y.)  41;  Com.  y.  Jennings,  121  Mass.  47/23 
Am.  Rep.  249;  Fleming  y.  People,  27  N.  Y.  830;  State  y.  Abbey,  29 
Vt  00,  67  AM  Dec.  754. 

•t  Rex  y.  Pratteh,  6  Term  B..  659;  Yayasoar  y.  bnorod,  9  DowL  & 
E.  507.  ' 

•«  Com.  y.  Hart,  11  Caah.  (Mass.)  187. 

•B  Note  83,  sapra;  Com.  y.  JenningB^  121  Masa  47, 23  Am.  Rep^  249. 

••  Ante,  p.  817. 
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fVhen  Indictment  Professedly  on  a  Statute  is  Good  at  Common 
Law  . 
It  was  at  one  time  held  that  where  an  indictment  was 
professedly  framed  upon  a  statute^  and  concluded  contra 
formam  statuti,  if  it  was  insufficient,  under  the  statute,  for 
failure  to  charge  the  statutory  offense  with  accuracy,  it 
could  not  be  maintained  at  common  law ;  •'  but  it  is  now 
well  settled  that  the  conclusion  may  be  rejected  as  surplus- 
age, and  that,  where  the  indictment  upon  the  facts  stated 
may  be  supported  at  common  law,  judgment  may  be  given 
against  the  defendant  for  the  common-law  offense.**  It 
may  be,  however,  that  the  common  law  is  altogether  super- 
seded by  the  statute,  so  that  the  offense  can  no  longer  be 
punished  except  under  the  statute.** 

Conclusion  of  Indictment — Statute  or  Common  Law 

We  shall  in  another  place  consider  the  conclusion  of  in- 
dictments based  upon  statutes,**  and  the  question  whether 
an  indictment  must  dbunt  upon  a  statute  or  be  based  upon 
the  common  law.*^ 

•T  1  Ohlt  Cr.  Law,  286.  * 

88  1  Chit.  Cr.  Law,  286;  2  Hale,  P.  C.  191;  2  Hawk.  P.  0.  c.  25,  |  ^ 
115;  Bennet  v.  Talbot,  1  Salk.  212,  21S,  1  Ld.  Raym.  149;  Rex  v. 
Mathews,  5  Term  R.  162,  2  lieach.  Crown  Cas.  585 ;  Reg.  v.  Wigg,  2 
Salk.  460,  2  Ld.  Raym.  1163;  Rex  v.  Harris,  4  Tena  R.  202;  Com.  v. 
Hoxey,  16  Mass.  385 ;  Haslip  v.  State,  4  Hayw.  (Teim.)  273 ;  People 
V.  Enoch,  13  Wend.  (N.  T.)  159,  27  Am.  Dea  197 ;  State  v.  Phelps, 
11  Vt.  116,  34  Am.  Dec.  672;  Gregory  v.  Com.,  2  Dana  (Ky.)  417; 
Darls  V.  State,  8  Har.  &  J.  (Md.)  154 ;  State  v.  Buckman,  8  N.  H.  203, 
29  Am.  Dec.  646:  Southworth  y.  State,  5  Conn.  325;  Eilbonm  v. 
State,  9  Conn.  560. 

»»  Clark,  Cr.  Law,  29,  30. 

•oPost,p.  35a 

•1  Post,  p.  358. 

Clabk  Cb.Pboc.(2d  Ed.)— 21 
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CHAPTER  IX 

PLEADING— THE  ACCUSATION  (Continued) 

9»-103.  DupUdty. 

104-110.  Joinder  of  Counts— Election. 

111-113.  Joinder  of  Parties. 

114.  Conclusion  of  Indictment 

115-116.  Amendment. 

117.  Aider  by  Verdict. 

11&  Formal  Defects  Cured  by  Statute. 


DUPLICITY 

99.  Duplicity  is  the  joinder  of  two  or  more  offenses  in  the 

same  count.    It  renders  the  ^indictment  bad  on  de- 
^  murrer  or  on  motion  to  quash  the  indictment,  and 
in  some  cases  even  on  motion  in  arrest  of  judgment 
or  on*  error  or  appeal. 

100.  A  count  is  not  double  because  it  charges  more  acts 

than  one,  or  acts  with  respect  to  more  persons  than 
one,  if  such  acts  were  all  part  of  the  transaction 
constituting  the  offense  charged. 

101.  Nor  is  a  cotmt  double  where  it  charges,  in  addition  to 

the  specific  act,  aggravating  circimistances,  which 
merely  affect  the  penalty. 

102.  Nor  is  a  coimt  double  where  one  of  the  offenses  is  in- 

sufficiently charged. 

103.  Allegations  which  may  be  rejected  as  surplusage  do 

not  render  a  count  double. 

The  question  of  duplicity  is  often  treated  with  joinder  of 
counts,  under  the  head  of  "Joinder  of  Offenses,"  but  this  is 
confusing.  And  there  are  judgments  of  the  courts  in  which 
the  joinder  of  offenses  in  separate  counts  of  an  indictment 
is  spoken  of  as  duplicity.    This  is  wrong.    Duplicity  is  the 
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joinder  of  more  than  one  offense  in  the  same  count.  The 
term  does  not  apply  to  several  counts,  each  of  which  charg- 
es only  one  offense,  however  distinct  the  offenses  may  be. 
An  indictment  consisting  of  a  singles  count,  charging  that 
the  defendant  robbed  and  then  murdered  a  person  would 
be  bad  for  duplicity,  but  an  indictment  charging  the  mur- 
der in  one  count  and  the  robbery  in  another  would  not 
There  would  be  a  misjoinder  of  counts,  but  no  duplicity,  as 
that  term  is  used  in  the  law. 

It  is  well  settled  that  an  indictment  is  bad  on  motion  to 
quash  or  demurrer  if  it  charges  more  than  one  offense  in  a 
single  count,  even  though  the  offenses  are  of  the  same  na- 
ture, and  arise  out  of  the  same  facts.^  This  rule  applies  not 
only  to  indictments  for  common-law  offenses,  but  to  indict- 
ments for  statutory  offenses  as  well.  Thus  an  indictment 
charging  in  the  same  count  two  distinct  offenses,  described 
in  two  distinct  sections  of  a  statute,  and  for  which  distinct 
and  different  fines  are  provided,  is  bad  for  duplicity.  It  was 
so  held  where  an  indictment  charged  in  the  same  count  the 
offense  of  rudely  behaving  in  a  house  of  public  worship, 
which  offense  was  defined  in  one  section  of  a  statute,  and 
made  punishable  by  a  fine  of  not  more  than  forty  nor  less 
than  five  shillings,  and  the  interruption  of  public  worship, 
which  another,  section  of  the  statute  made  punishable  by  a 
fine  of  not  more  than  ten  pounds,  nor  less  than  twenty  shil- 
lings.* 

1  Com.  ▼.  Symonds,  2  Mass.  163;  State  ▼.  Nelson,  8  N.  H.  163;  State 
V.  Smith,  61  Me.  386;  People  v.  Wright,  9  Wend.  (N.  Y.)  193;  MUler 
T.  State,  5  How.  (Miss.)  250;  Heineman  v.  State,  22  Tex.  App.  44,  2 
S.  W.  619;  State  v.  Haven,  59  Vt.  399,  9  Ati.  841;  People  v.  Jack- 
man,  96  Mich.  269,  55  N.  W.  809;  People  v.  Parker,  67  Mich.  222.  34 
N.  W.  720,  11  Am.  St.  Rep.  57& 

2  Com.  Y.  Symond^,  2  Mass.  163.  So  where  one  section  of  a  statute 
punished  any  person  who  should,  by  application  to  a  woman,  of  any 
means,  procure  an  abortion,  and  another  section  punished  as  an  ac- 
complice any  person  who  should  furnish  the  means  for  procuring  an 
abortion,  an  indictment  charging  that  the  defendant  furnished  to 
A.,  a  pregnant  woman,  an  instrument  for  the  purpose,  on  A.'8  part, 
of  procuring  an  abortion  of  herself  therewith,  etc.,  and  did,  by  means 
of  such  instrument,  procure  an  abortion  of  A.,  was  held  bad  for  da- 
pUcity.    Wandell  v.  State  (Tex.  Cr.  App.)  25  S.  W.  27. 
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And  since,  under  a  statute  prohibiting  the  sale  of  intoxi- 
cating liquors  each  sale  is  a  separate  offense,  an  indictment 
charging  several  sales,  or  laying  a  sale  with  a  continuando, 
is  bad  for  duplicity.* 

This  rule  does  not  prevent  the  charging  in  one  count  of 
more  acts  than  one,  or  of  acts  with  respect  to  more  persons 
than  one,  if  such  acts  were  all  part  of  a  transaction  consti- 
tuting one  offense.*  Thus,  in  an  indictment  for  burglary, 
there  is  no  duplicity  in  a  count  that  charges  a  breaking  and 
an  entering;  these  two  acts  being  necessary  to  constitute 
the  crime  of  burglary.  Nor  is  there  duplicity  in  an  indict- 
ment for  fraudulently  obtaining  money  because  it  embraces 
in  one  count  various  sums  obtained,  the  sums  so  obtained 
making  up  the  aggregate  sum  charged  as  having  been 
fraudulently  obtained.* 

The  rule  was  applied  in  Massachusetts  to  an  indictment 
charging  an  offer  to  sell,  and  an  actual  sale  of,  a  lottery 
ticket,  either  of  which  acts  was  made  an  offense  by  statute. 
"It  is  true,"  it  was  said,  "that  an  offer  to  sell,  without  sell- 
ing, a  ticket,  is  an  offense  by  the  statute ;  but  an  offer  to  sell 
and  actually  seHing  is  but  one  offense.  A  sale  ex  vi  termini 
includes  an  offer  to  sell."  •  So,  where  an  indictment  charg- 
ed the  defendants  with  singing  and  publishing  divers  scan- 
dalous, obscene,  and  libelous  songs,  the  court  held  that  but 
one  offense  was  charged ;  that,  though  the  publishing  of  any 
one  of  the  songs  would  have  been  an  offense,  several  being 
published  at  the  same  time  constituted  but  one  offense.^ 

•  People  V.  HamUton,  101  Mich.  87,  59  N.  W.  401.  So  of  an  Indlctp 
ment  that  on  a  certain  day,  and  on  divers  days  between  that  and  a 
subsequent  date,  the  defendant  did  carry  on  a  lottery.  State  v.  Den- 
nlson,  eo  Neb.  192,  82  N.  W.  628. 

«  Barnes  v.  State,  20  Ck>nn.  282;  State  v.  Palmer,  35  Me.  9;  Far- 
rell  V.  State,  54  N.  J.  Law,  416,  24  Ati.  723;  Francisco  v.  State,  24 
N.  J.  Law,  30;  Jillard  v.  Com.,  26  Pa.  169;  State  v.  Hodges,  45  Kan. 
389,  26  Pac.  676;  State  ▼.  Parker,  42  La.  Ann.  972,  8  South.  473; 
State  V.  Baldwin,  79  Iowa,  714,  45  N.  W.  297;  State  v.  Stout,  112  Ind. 
245,  13  N.  E.  715;  Early  v.  Com.,  86  Va.  921,  11  S.  B.  795;  U.  S.  y. 
Bccles  (0.  C.)  181  Fed.  906. 

B  Young  V.  State,  4  6a.  App.  827,  62  S.  E.  55a 

•  Com.  y.  Eaton,  15  Pick.  (Mass.)  273. 
T  Rex  y.  Benfleld,  2  Burrows,  980. 
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And  in  an  indictment  for  libel  the  defendant  may  be  charg- 
ed in  one  count  with  ^y^riting,  publishing,  and  causing  to  be 
published  a  libeL^ 

If,  therefore,'^  an  offense,  whether  it  be  a  statutory  or  a 
common-law  offense,  is  cumulative  with  respect  to  the  acts 
done,  although  any  one  of  those  acts  may  be  sufficient  to 
constitute  the  crime,  the  cumulative  offense  may  be  charg- 
ed.* Under  this  rule,  a  complaint  alleging  that  the  defend- 
ant permitted  swine  "to  go  upon  and  injure"  the  sidewalks 
in  violation  of  a  city  by-law  forbidding  any  person  to  per- 
mit swine  "to  go  upon  any  sidewalk  in  the  city,  or  other- 
wise occupy,  obstruct,  injure,  or  incumber  any  such  side- 
walk," was  sustained  against  objection  for  duplicity.** 
And,  uhder  a  statute  prescribing  a  punishment  for  any  per- 
son who  should  "willfully  destroy,  deface,  or  injure"  a  reg- 
ister of  baptisms,  etc.,  it  was  decided  that  a  single  offense 
only  was  charged  in  an  indictment  which  alleged  that  the 
defendant  willfully  destroyed,  defaced,  and  injured  such  a 
register.**  So,  under  a  statute  prescribing  a  punishment 
for  every  person  who  should  "buy,  receive,  or  aid  in  the  con- 
cealment of  any  .stolen  money,  goods,  or  property,  knowing 
the  same  to  have  been  stolen,"  it  was  held  that  an  indict- 
ment  which  alleged  that  the  defendant  did  buy,  receive,  and 
aid  in  the  concealment  of  certain^enumerated  goods,  know- 
ing them  to  be  stolen,  charged  only  one  offense.**  And 
where  a  statute  provides  a  punishment  for  forging,  causing 
to  be  forged,  or  assisting  in  the  forgery  of  instruments,  an 
indictment  charging  a  person  with  forging,  and  causing  to 
be  forged,  and  assisting  in  the  forgery  of  an  instrument, 

•  Rex  y.  Home,  Cowp.  672. 

•  State  ▼.  Haney,  19  N.  C.  403;  State  v.  Nelson,  29  Me.  329;  State 
Y.  Matthews,  42  Vt  542;  State  v.  Conner,  30  Obio  St  405;  Hosklns 
▼.  State,  11  Ga.  92;  Comer  y.  State,  26  Tex.  App.  509,  10  a  W.  106; 
Com.  y.  Han,  4  AUen  (Mass.)  305;  State  y.  Murphy,  47  Mo.  274; 
Hinkle  y.  Com.,  4  Dana  (Ky.)  518;  State  y.  Wood,  14  B.  L  151;  State 
y.  Murphy,  17  B.  I.  698,  24  AU.  473, 16  L.  R.  A.  55a 

10  Com.  y.  Curtis,  9  Allen  (Mass.)  266. 

11  Reg.  y.  Bowers,  1  Denlson*  Crown  Cas.  22. 

IS  Steyens  y.  Com.,  6  Mete.  (Mass.)  241;  State  y.  Kelsoo,  29  M«. 
829.    But  gee  State  y.  MiVPhy,  6  Ala.  845b 
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charges  but  one  offense.^'    There  are  many  similar  deci- 
sions.^* 

When  one  crime  is  included  within  another,  so  that  it  is 
necessary,  in  charging  the  greater  offense,  t6  charge  the  les- 
ser, the  indictment  for  the  greater  is  not  double  because  it 
charges  the  lesser.^*  A  familiar  example  is  the  crime  of  as- 
sault and  battery.  A  battery  includes  an  assault.  An  in- 
dictment in  one  count  for  an  assault  and  battery  growing 
out  of  the  same  transaction  is  therefore  not  bad  for  du- 
plicity.^'   A  count  for  assault,  with  a  deadly  weapon,  with 

is  Rex  y.  Fauntleroy»  1  Moody,  Grown  Gas.  52;  State  v.  Morton,  27 
Vt  314,  65  Am,  Dec.  201. 

1*  See  2  Gabb.  Gr.  Law,  234:  Com.  v.  Hope,  22  Pi<*.  (Mass.)  1; 
Hinkle  v.  Gom.,  '4  Dana  (Ky.)  518.  Gharge  that  the  defendant  "did 
unlawfully  keep,  offer  for  sale,  and  sell"  adulterated  mUk,  Gom.  v. 
Nichols,  10  AUen  (Mass.)  199;  that  he  "unlawfully  did  expose  and 
keep  tor  sale  intoxicating  liquors,"  Gom.  y.  Gurran,  119  Mass.  206; 
that  he  'Mid  set  up  and  promote"  an  unlawful  exhibition,  or  a  lot- 
tery, etc.,  Gom.  v.  Twitdiell,  4  Gush.  (Mass.)  74;  Gom.  v.  Harris,  13 
Allen  (Mass.)  534;  charge  of  assault  with  intent  to  rape,  and  a  bat- 
tery, (^m.  V.  Thompson,  116  Mass.  346;  charge  of  administering  or 
causing  to  be  administered  poison,  Ben  v.  State,  22  Ala.  9,  58  Am. 
Dec.  234;  charge  of 'selling  liquor  in  a  place  where  women  are  both 
employed  and  allowed  to  assemble.  State  v.  Marion,  14  Mont  458,  36 
Pac.  1044;  charge  of  having  in  custody  a  forged  writing  and  utter- 
ing the  same.  State  fv.  Murphy,  17  R  I.  698,  24  Atl.  473,  16  L.  R  A. 
650;  charge  of  "shoot,  wound  and  kill"  cattle,  State  v.  Gurrier,  225 
Mo.  642,  125  S.  W.  461;  charge  of  being  a  "pickpocket  and  thief  and 
having  no  visible  means  of  support,*'  Gom.  v.  Ellis,  207  Mass.  572,  93 
N.  B.  823;  charge  of  receiving  an  order  for  liquor,  and  contracting 
for  the  sale  of  same.  State  v.  Sherman,  81  Kan.  874,  107  Pac  33,  135 
Am.  St  Rep.  403.  But  distinct  acts  of  adultery,  though  committed 
with  the  same  person,  cannot  be  charged  in  one  count,  for  they  are 
separate  crimes.    Gom.  v.  Fuller,  163  Mass.  499,  40  N.  B.  764. 

16  The  rule  is  thus  expressed  in  Gom.  v.  Tuck,  20  Pick.  (Mass.)  360:  * 
"Where  two  crimes  are  of  the  same  nature,  and  necessarily  so  con- 
nected that  they  may,  and,  when  both  are  committed,  they  must,  con- 
stitute but  one  legal  offense,  they  should  be  included  in  one  diarge.'* 

i«  Gom.  V.  Tuck,  supra;  BuU.  N.  P.  15;  Com.  v.  Eaton,  15  Pick. 
(Mass.)  275.  And  see  State  v.  Inskeep,  49  Ohio  St.  228,  34  N.  E.  720. 
But  an  Indictment  charging  an  assault  and  ba£tery  and  an  aggra- 
vated assault  with  a  dangerous  weapon  with  intent  to  do  great  bodily 
barm  was  held  bad.  Stete  v.  Marcks,  3  N.  D.  532,  58  N.  W.  25;  as 
was  an  indictment  charging  monopolizing,  and  attempting  to  monopo- 
lize, U.  S.  V.  American  Naval  Stores  Co.  (C..C.)  186  Fed.  592. 
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inteht  to  murder,  is  not  double,  though  it  charges  that 
which,  separately,  might  be  three  distinct  offenses.*^  So  a 
count  charging  assault,  battery,  and  false  imprisonment  has 
"been  held  not  to  be  open  to  the  objection  of  duplicity.^* 

It  is  on  a  mistaken  application  of  this  principle  that  the 
rule  has  become  established  that  in  burglary  and  statutory  ^ 
breakings  an  indictment  is  not  double  that  charges  in  one 
count  a  breaking  and  entering  with  intent  to  commit  a  fel- 
ony— larceny,  for  instance-^and  the  actual  commission  of 
the  felony.^*  An  indictment  is  not  double  because  it  charg- 
es both  conspiracy  and  the  overt  act,  for  the  conspiracy  is 
merged  in  the  act.**  Where  two  or  more  persons  are  in- 
jured by  one  blow,  one  offense  oilly  is  committed,  and  a 
charge  of  assault  and  battery  on  both  of  them  is  not  dou- 
ble.'* And  if  a  person  assaults  two  persons,  and  robs  one 
of  them  of  one  shilling,  and  the  other  of  two  shillings,  at  the 
same  time,  he  may  be  charged  in  the  same  count  with  the 
assault  upon  and  the  robbery  of  both  of  them.** 

IT  People  V.  Beam,  66  Cal.  394,  6  Pac.  677. 

i«  Francisco  v.  State,  24  N.  J.  Law,  30. 

i»  Com.  y.  Hope,  22  Pick.  (Mass.)  1;  Jennings  v.  Com.,  105  Mass. 
587;  Bex  v.  Withal,  1  Leach,  Crown  Cas.  102;  Reg.  v.  Bowen,  1  Den- 
Ison,  Crown  Cas.  28;  Speers  v.  Com.,  17  Grat.  (Va.)  570;  Vaughan  v. 
Com.,  17  Grat  (Va.)  576;  State  v.  Johnson,  3  Hill  (S.  O.)  1;  State  v. 
Brady,  14  Vt.  353;  Breese  v.  State,  12  Ohio  St  146,  80  Am.  Dec.  340; 
•  Walker  v.  State,  97  Ala.  85, 12  South.  83;  Farris  v.  Com.,  90  Ky.  637, 
14  S.  W.  681;  Turner  v.  State,  22  Tex.  App.  42,  2  S.  W.  619;  Becker 
V.  Com.  (Pa.  Sup.)  9  Atl.'SlO;  State  v.  Nagle,  136  Mo.  45,  37  S.  W. 
821;  Contra,  State  v.  Smith,  2  N.  D.  515,  52  N.  W.  320;  State  v.  Rob- 
ertson, 48  La.  Ann.  1024,  20  South.  166.  A  general  verdict  of  guilty 
is  a  conviction  of  the  burglary,  and  judgment  may  be  entered  for  that 
offense.  On  the  other  hand,  on  such  a  verdict,  the  prosecuting  attor- 
ney may  enter  a  nolle  prosequi  on  so  much  of  the  indictment  as 
charges  the  breaking  and  entering,  and  the  defendant  may  be  sen- 
tenced for  the  larceny.  Jennings  v.  Com.,  supra;  State  v.  Smith,  2 
N.  D.  515,  52  N.  W.  320. 

20  Hoyt  V.  People,  140  111.  588,  30  N.  E.  315,  16  L.  R.  A.  239;  State 
V.  Grant,  86  Iowa,  216,  53  N.  W.  120;  Anthony  v.  CJom.,  88  Va.  847, 
14  S.  E.  834. 

«i  Rex  V.  benfleld,  2  Burrows,  980  (overruling  Rex  v.  Clendon,  2 
14.  Raym.  1572);  Com.  v.  McLaughlin,  12  Cush.  (Mass.)  619;  Com.  v. 
O'Brien,  107  Mass.  208;  Anon.,  Lofft,  271. 

22  Steph.  Dig.  Cr.  Proc.  153;  Reg.  v.  Giddins,  Car.  &  M,  634. 
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There  is  no  duplicity  in  a  count  for  libel  on  several  'per- 
sons by  the  same  publication ;  *•  nor  by  the  weight  of  au- 
thority, in  a  count  for  the  larceny  of  several  articles  from 
the  same  person,  or  even  from  different  persons,  at  the  same 
time  and  place ;  **  nor  in  a  count  for  the  unlawful  sale  of 
liquor  to  several  persons  at  the  same  time  and  place.** 

And  if  an  act  is  made  criminal  by  the  common  law  or  by 
statute  when  committed  with  any  one  of  several  specific  in- 
tents— as  is  the  case  with'  burglary — ^a  count  charging  the 
act  with  several  intents  is  not  double.*'  Under  a  statute 
punishing  any  one  who  shall  bring  into  a  town  intoxicating 
liquor  "with  intent  to  sell  the  same  himself,  or  have  the 
same  sold  by  another,  or  having  reasonable  cause  to  believe 
that  the  same  is  to  be  sold  in  violation  of  law,"  an  indict- 
ment may  charge  all  of  these  intents  in  a  single  count.*' 

««  Rex  V.  Jenour,  7  Mod.  400;  Rex  v.  Benfleld,  2  Burrows,  983; 
Traqy  v.  Com.,  87  Ky.  578,  9  S.  W.  822. 

2«  Com.  v.  Williams,  2  Cosh.  (Mass.)  588;  State  v.  Stevens,  02  Me. 
284;  State  v.  Cameron,  40  Yt  555;  State  v.  Williams,  10  Humph. 
(Tenn.)  101;  State  y.  Hennessey,  23  Ohio  St  339,  13  Am.  Rep.  253; 
State  V.  Wagner,  118  Mo.  626,  24  S.  W.  219;  Lorton  v.  State,  7  Mo. 
55,  37  Am.  Dec.  179.  Some  courts  hold  that  It  is  otherwise  If  the  ar- 
ticles are  charged  to  have  heen  stolen  from  different  persons.  State 
V.  Thurston,  2  McMul.  (S.  C.)  382;  Com.  v.  Andrews,  2  Mass.  409; 
State  V.  Newton,  42  Vt  537.  But  see,  contra,  State  v.  Nelson,  29  Me. 
329;  State  v.  Hennessey,  23  Ohio  St  339,  13  Am.  Rep.  253;  Ben  v. 
State,  22  Ala.  9,  58  Am.  Dea  234;  Lorton  v.  State,  7  Mo.  55,  37  Am.  ' 
Dea  179;  State  v.  Morphln,  37  Mo.  373;  State  v.  MerriU,  44  N.  H. 
624;  State  v.  Warren,  77  Md.  121,  26  AtL  ^500,  39  Am.  St  Rep.  401; 
Fisher  v.  Com.,  1  Bush  (Ky.)  212,  89  Am.  Dea  620;  State  v.  Bgglesht, 
41  Iowa,  574,  20  Am.  Rep.  612;  Fulmer  v.  Com.,  97  Pa.  503;  State  v. 
Ward,  19  Nev.  297,  10  Pac.  133;  Alexander  v.  Com.,  90  Va.  809,  20 
S.  E.  782;  People  v.  Johnson,  81  Mich.  573,  45  N.  W.  1119;  State  v. 
Smith  (Ohio  Com.  PI.)  23  Wkly.  Law  BuL  85.  If  the  articles  are 
charged  to  have  been  stolen  at  different  times,  the  count  Is  bad  for 
duplicity.    State  v.  Newton,  42  Vt  537. 

2ft  State  V.  Bielby,  21  Wis.  206;  State  v.  Boughner,  5  S.  D.  461,  59 
N.  W.  736;  State  v.  Anderson,  3  Rich.  (S.  C.)  172.  But  see  Com.  v. 
Holmes,  119  Mass.  198. 

so  State  V.  Christmas,  101  N.  a  749,  8  S.  B.  361;  State  v.  Fox,  80 
Iowa,  312,  45  N.  W.  874,  20  Am.  St  Rep.  425. 

3T  Com.  V.  Igo,  158  Mass.  199,  33  N.  B.  339.  8^,  also,  People  v. 
Swalle,  12  CaL  App.  192,  107  Pac.  134. 
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There  is  no  duplicity  in  a  count  that  charges  one  offense 
to  have  been  committed  by  different  methods  or  means.** 

Certainly  a  count  can  never  be  bad  for  duplicity  where  it 
merely  charges,  in  addition  to  the  specific  act,  aggravating 
circumstances,  which  merely  affect  the  penalty,  as,  for  in- 
stance, where  it  charges  a  former  conviction  for  a  similar 
offense,** 

Allegations  which  may  be  rejected  as  surplusage  cannot 
render  an  indictment  bad  for  duplicity.**  And  if  an  indict- 
ment attempts  to  set  out  two  distinct  offenses  in  a  single 
count,  but  sets  out  one  of  them  insufficiently,  it  is  not  dou- 
ble, for  duplicity  is  charging  two  crimes,  and  a  crime  in- 
sufficiently charged  is  not  charged  at  all.*^ 

Where  the  charge  is  such  that  it  would  be  sustained  by 
proof  of  any  one  of  a  number  of  similar  offenses  the  court 
should  not  allow  them  all  to  be  proved  and  submitted  to  the 
jury,  but  should  at  the  proper  time  require  the  prosecuting 
officer  to  elect  upon  which  act  he  will  rely.    This  question 

2»  In  Andersen  y,  U.  S.,  170  U.  S.  481,  18  Sup.  Ct  689,  42  L.  Ed. 
1116,  an  indictment  for  murder  charged  in  one  count  that  the  defend- 
ant assaulted  the  deceased  with  a  pistol  by  the  discharge  of  which  he 
inflicted  on  him  several  "grievous,  dangerous,  and  mortal  wounds," 
and  that  he  did  "cast  and  throw  from  and  out  of  the  said  vessel  into 
the  sea,  and  plunge,  sink,  and  drown"  the  deceased,  of  which  said 
mortal  wounds,  casting,  throwing,  plunging,  sinking  and  drowning 
the  deceased  "then  and  there  instantly  died."  The  court  held  the 
count  was  not  bad  for  duplicity.  See,  also,  Com.  v.  Brown,  14  Gray 
(Mass.)  419;  Thomas  v.  State  (Tex.  Cr.  App.)  26  S.  W.  724;  State  v. 
McDonald,  67  Mo.  13;  Heath  v.  State,  91  Ga.  126,  16  S.  E.  657;  State 
V.  O'Neil.  51  Kan.  651,  33  Pac  287,  24  Ia  B.  A.  555;  People  v.  CJasey, 
72  N.  Y.  393.  Charge  of  use  of  different  means  in  committing  -abor- 
tion. Com.  V.  Brown,  supra.  The  different  means  so  charged  must 
not  render  the  indictment  repugnant.  State  v.  O'Nell,  supra.  If 
they  are  inconsistent,  different  counts  should  be  used.    Post,  p.  331. 

2»  State  V.  Moore,  121  Mo.  514,  26  S.  W.  346,  42  Am.  St.  Rep.  542; 
Reg.  V.  CHark,  6  Cox,  Cr.  Cas.  210. 

BO  (^Di.  V.  Simpson,  9  Mete  (Mass.)  138;  Com.  v.  Tuck,  20  Pick. 
(Mass.)  356;  Green  v.  State,  23  Miss.  509;  Breese  v.  State,  12  Ohio 
St.  146,  80  Am.  Dec.  340;  State  v.  Comings,  54  Minn.  359,  56  N.  W. 
60;  Com.  v.  Brown,  14  Gray  (Mass.)  429;  State  v.  Flanders,  118  Mo. 
227,  23  S.  W.  1086;  Griffin  v.  State  (Tex.  Cr.  App.)  20  S.  W.  552. 

«i  State  V.  Palmer,  35  Me.  9;  State  y.  Henn,  89  Minn.  464,  40  N. 
W.  564.    And  see  the  cases  above  cited* 
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frequently  arises  in  prosecutions  for  unlawful  sale  of  intoxi- 
cating liquors.  By  the  weight  of  authority,*  the\prosecuting 
officer  cannot  go  to  the  jury  on  proof  of  a  number  of  sepa- 
rate and  distinct  sales,  either  one  of  which  would  sustain 
the  charge ;  but  should,  when  the  evidence  discloses  several 
sales,  be  required  to  elect  upon  which  sale  he  will  rely.'^ 
This,  of  course,  could  not  apply  to  prosecutions  for  liquor 
nuisance.'*  The  question  will  be  further  considered  in  an- 
other place.'* 

Effect  of  Duplicity 

There  is  some  conflict  of  opinion  as  to  the  effect  of  du- 
plicity. By  the  weight  of  authority,  where  the  two  offenses 
charged  are  distinct  in  kind,  and  require  distinct  punish- 
ments, the  objection  may  be  raised  even  after  a  verdict  of 
guilty,  by  motion  in  arrest  of  judgment,  or  on  error  or  ap- 
peal.'*    On  the  other  hand,  where  the  two  offenses  are  simi- 

S3  King  V.  State,  66  Miss.  502,  6  South.  188;  State  ▼•  Grimmins,  31 
Kaiu  376,  2  Pac.  574;  State  v.  ChisneU,  36.  W.  Va,  659,  15  S.  E. 
412;  Lebkovitz  v.  State,  113  Ind.  26,  14  N.  E.  363,  697.  There  is 
some  conflict  of  opinion  on  this  point.  Sanders  v.  State,  88  Ga.  254, 
14  S.  E.  570.  The  rule  does  not  prevent  evidence  of  several  sales,  but 
merely  requires  an  election  after  the  several  sales  have  been  disclos- 
ed.   State  v.  Clilsnell,  supra. 

«s  State  V.  Estlinbaum,  47  Kan.  291,  27  Pac.  996;  State  ▼.  Dand, 
49  Kan.  209,  30  Pac.  518.  "In  the  present  case  it  was  not  necessary 
for  the  state  to  prove  any  sale,  but  only  to  prove  that  the  defendant 
kept  a  place  for  the  unlawful  sale  of  intoxicating  liquors;  but  in  or- 
der to  prove  that  the  defendant  kept  such  a  place,  and  that  the  liq- 
uors were  in  fact  kept  for  sale,  the  state  had  the  right  to  prove  that 
the  defendant  actually  sold  them  at  such  place.  In  a  case  like  the 
present  the  state  may  prove  as  many  sales  as  it  chooses,  provided 
they  are  unlawful  sales  of  intoxicating  liquors  made  by  the  defend- 
ant at  the  place  charged.*'    State  v.  Estlinbaum,  supnu 

»*  Post,  p.  39a 

t6  Com.  V.  Holmes,  119  Mass.  198;  Com.  v.  Symonds,  2  Mass.  163: 
State  V.  Nelson,  8  N.  H.  163;  People  v.  Wright,  9  Wend.  (N.  Y.)  193. 
This  rule  has  been  applied,  for  instance,  where  a  count  charged  the 
offense  of  rudely  behaving  in  a  church,  which  offense  was  defined  in 
one  section  of  a  statute,  and  made  the  subject  of  a  certain  fine  as 
pimishment,  and  also  the  offense  of  interrupting  public  worship, 
which  another  section  of  the  statute  made  punishable  by  a  different 
fine.  Com.  v.  Symonds,  2  Mass.  163;  and  where  a  count  charged  the 
forging  of  a  mortgage  and  of  a  receipt  indorsed  thereon,  which  were 
distinct  offenses,  subject  to  different  punishments,  People  y.  Wright, 
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lar,  the  only  reason  against  joining  them  in  one  count  is 
that  it  subjects  the  defendant  to  confusion  and  embarrass- 
ment in  his  defense,  and  the  objection  is  not  open  after  a 
verdict  of  guilty.  It  must  be  raised  by  demurrer,  motion  to 
quash  the  indictment,  or  .to  compel  the  prosecutor  to  elect 
upon  which  charge  he  will  proceed;  and  the  fault  is  cured 
by  his  electing  to  proceed  upon  one  charge  only,  and  enter- 
ing a  nolle  prosequi  as  to  the  other,  ©r  by  verdict.*'  This 
distinction  is  not  expressly  drawn  in  all  of  the  cases,  but  is 
based  on  sound  reasons,  and  will,  no  doubt,  be  generally 
applied  in  proper  cases.  The  student  should  consult  the 
statutes  and  decisions  in  his  own  state. 


JOINDER  OF  COUNTS— ELECTION 

104.  SAME  OFFENSE — ^Any  number  of  counts  charging 

the  sam^  offense  in  different  ways  may  be  joined  in 
the  same  indictment,  in  order  to  meet  the  evidence, 
and  avoid  a  variance  in  the  proof ;  and  the  prosecu- 
tor cannot  be  required  to  elect  upon  which  count  he 
will  proceed. 

105.  DIFFERENT  OFFENSES— Any  number  of  counts 

charging  the  same  transaction  as  constituting  dif- 
ferent offenses  may  be  joined,  provided  the  offens- 
es charged  are  cognate,  or  of  the  same  nature,  and 
the  mode  of  trial  is  the  same,  but  not  otherwise; 
and  ill  such  a  case  an  election  will  not  ordinarily 
be  required. 

9  Wend.  (N.  Y.)  193;  and  where  a  count  charged  ordinary  larceny 
and  horsestealing,  for  whiclr  different  punishments  wete  prescribed, 
State  V.  Nelson,  8  N.  H.  163. 

»•  Com.  V.  Holmes,  119  Mass.  198;  Com.  v.  Tuck,  20  Pick.  (Mass.) 
866;  State  v.  Merrill,  44  N.  H.  624;  Com.  v.  PoweU,  8  Bush  (Ky.)  7; 
State  ▼.  Brown,  8  Humph.  (Tenn.)  89;  State  v.  Cooper,  101  N.  C. 
684,  8  S.  E.  134;  State  v.  Henn,  39  Minn.  464,  40  N.  W.  584;  State  v. 
Miller,  24  Conn.  622;  Aiken  v.  State,  41  Neb.  263,  69  N.  W.  888; 
State  ▼.  Armstrong,  106  Mo.  395,  16  S.  W.  604,  13  L.  B.  A.  419,  27 
Am.  St  Bep.  361;  Tomllnson  v.  Territory,  7  N.  M.  195,  33  Pac.  950; 
State  v.  Lamb,  81  N.  J.  Law,  234,  80  Atl.  111.  This  rule  has  been  ap- 
plied, for  Instance,  where  a  count  charged  a  number  of  sales  of  in- 
toxicating liquors  to  different  persons.    Com.  y.  Holmes,  supra. 
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106.  B7  the  great  weight  of  authority,  a  person  caxmot  be 

tried  for  separate  and  distinct  felonies  at  the  same 
time;  but  where  distinct  felonies  of  the  same  na- 
ture are  committed  at  the  same  time,  or  as  part  of 
the  same  transaction,  the  court  will  not  quash  the 
indictment,  or  compel  an  election  before  hearing 
the  evidence,  though  it  will,  after  hearing  the  evi- 
dence, confine  the  prosecutor  to  one  charge. 
EXCEPTION — In  Massachusetts  and  a  few  other  states 
distinct  felonies  may  be  joined  in  the  same  indict- 
ment, and  the  defendant  may  be  convicted  on  each 
count,  where  the  offenses  are  of  the  same  nature, 
and  the  mode  of  trial  and  nature  of  the  punishment 
is  the  same,  subject  to  the  power  of  the  court,  in 
its  discretion,  to  compel  an  election  where  the  de- 
fendant may  be  embarrassed  in  his  defense. 

107.  By  the  weight  of  authority,  any  number  of  misdemean- 

,  ors,  though  separate  and  distinct,  may  be  thus 
joined,  and  the  defendant  may  be  convicted  on 
each  count.  But  it  is  believed  that  the  court  may, 
in  the  exercise  of  its  discretion,  compel  an  election 
as  in  other  cases.  ^ 
EXCEPTION — In  a  few  states  joinder  of  separate  and 
distinct  misdemeanors  is  not  allowed,  but  they  are 
placed,  in  this  respect,  on  the  same  footing  as  fel- 
onies. 

108.  FELONY  AND  MISDEMEANOR— At  common  law, 

felonies  and  misdemeanors  could  not  be  joined  in 
the  same  indictment,  and  this  rule  has  been  recog- 
nized in  some  of  our  states.  In  most  states,  how- 
ever, the  rule  either  is  not  recognized,  or  has  been 
changed  by  statute,  so  that  it  is  no  longer  any  ob- 
jection that  one  count  charges  a  felony  and  the 
other  a  misdemeanor,  provided,  as  in  other  cases, 
they  are  cognate  offenses. 

109.  EFFECT  OF  MISJOINDER— Misjoinder  of  counts 

charging  separate  and  distinct  offenses  does  not 
render  the  indictment  bad  as  a  matter  of  law.  Ob- 
jection, therefore,  must  be  take^  by  motion  to 
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quash,  or  to  compel  the  prosecutor  to  elect  upon 
which  couni  he  will  proceed.  The  objection  can- 
not be  raised  by  demurrer,  nor,  where  there  has 
been  no  motion  to  quash  or  compel  an  election, 
can  it  be  raised  in  arrest  of  judgment,  or  on  writ 
of  error. 

110.  STATUTES— The  rules  above  stated  have  been  more 
or  less  changed  by  statute  in  some  of  the  states. 

Same  Offense  ^ 

Whenever  it  is  uncertain  what  facts  may  be  shown  by 
the  evidence,  it  is  advisable  to  insert  two  or  more  counts, 
charging  the  offense  in  different  ways,  so  as  to  meet  the 
facts  as  they  may  appear,  and  thus  avoid  the  effect  of  a 
variance  between  the  pleading  and  proof.*'  Each  count  is 
a  separate  and  distinct  charge,  and  is,  in  effect,  a  separate 
indictment.'*  In  an  indictment  for  a  homicide,  for  instance, 
it  may  be  alleged  in  one  count  that  the  death  was  caused  by 
striking  with  a  stone  or  stick ;  in  another,  that  it  was  caused 
by  shooting ;  in  another,  by  poison,  etc.**  And  in  an  indict- 
ment for  larceny,  embezzlement,  burglary,  or  arson  the 
ownership  of  the  goods  or  of  the  premises  may  be  laid  dif- 
ferently in  several  counts.**  And  in  an  indictment  for  bur- 
glary, where  it  is  uncertain  whose  goods  the  evidence  may 
show  that  the  defendant  intended  to  steal,  or  whether  the 
evidence  may  show  that  he  intended  to  steal  or  to  commit 
some  other  felony,  the  offense  may  be  charged  in  different 

«T  2  East,  P.  C.  515;  Castro  v.  Beg.,  6  App,  Oas.  229;  Kane  v.  Peo* 
pie,  8  Wend.  (N.  Y.)  210;  Mershon  v.  State,  51  Ind.  14;  State  v.  Early, 
3  Har.  (Del.)  562;  State  y.  Stewart,  59  Vt  273,  9  Atl.  559,  59  Am. 
Rep.  710;  State  v.  Haney,  19  N.  O.  390;  State  v.  Hogan,  B.  M.  Charlt 
(Ga.)  474. 

•8  Post,  p.  344. 

»a  Smith  v.  Com.,  21  Grat  (Va.)  809;  Lazier  v.  Com.,  10  Grat 
(Va.)  708;  Reg.  v.  O'Brien,  1  Denlson,  Crown  Cas.  9;  Hunter  y.  State, 
40  N.  J.  Law.  495;  DonneUy  y.  State,  26  N.  J.  Law,  463,  601;^Mer- 
lick  y.  State,  63  Ind.  327;  Mershon  y.  State,  51  Ind.  14;  Webster  y. 
Com.,  5  Cush.  (Mass.)  386. 

40  Com.  y.  Dobbins,  2  Pars.  Eq.  Cas.  (Pa.)  380;  Be^r*  ▼.  Trueman,  8 
Car.  &  P.  727;  SUte  y.  Nelson,  29  Me.  329;  Newman  y.  State,  14  Wis. 
393. 
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ways  in  different  counts,  to  meet  the  evidence.  In  one 
count  it  may  be  charged  that  the  breaking  and  entry  were 
with  intent  to  steal  the  goods  of  one  person;  in  another 
count  that  they  were  with  intent  to  steal  the  goods  of  an- 
other person ;  in  another  count  that  they  were  with  intent  to 
commit  murder;  in  another  that  they  were  with  intent  to 
commit  rape,  etc.*^ 

If  the  counts  do  not  charge  separate  and  distinct  oflFenses, 
but  charge  the  same  offense  in  different  ways,  to  meet  the 
evidence  as  it  may  appear  at  the  trial — as,  where  a  murder 
is  alleged  in  different  counts  to  have  been  committed  in  dif- 
ferent ways,  or  an  indictment  for  larceny,  burglary,  etc., 
lays  the  ownership  of  the  goods  or  the  premises,  as  the  case 
may  be,  in  different  persons  in  different  counts — ^the  prose- 
cutor will  not  be  required  to  elect  upon  which  count  he  will 
proceed.  The  defendant  will  be  put  to  his  trial  upon  all  of 
them,  and  convicted  upon  that  one  upon  which  he  is  shown 
to  be  guilty.** 

Different  Offenses 

Not  only  may  the  same  offense  be  thus  charged-  in  dif- 
ferent ways  to  meet  the  evidence,  but  the  same  transaction 
may,  when  it  is  uncertain  what  the  evidence  will  show,  be 
charged  in  different  counts,  as  constituting  different  oflEens- 
es,  provided  the  offenses  are  of  the  same  nature,  and  the 
mode  of  trial  is  the  same.  The  offenses,  though  different, 
are  not  actually  distinct.  The  same  transaction  is  relied 
upon,  and  the  charge  is  varied  merely  to  avoid  a  possible 
variance  between  the  pleading  and  proof.  In  such  cases  the 
prosecutor  will  not  generally  be  required  to  elect,  for  the 
defendant  cannot  well  be  embarrassed  in  his  defense  by  the 

*i  2  East,  P.  C.  516. 

«s  State  V.  Nelson,  29  Me.  829;  Upshur  y.  State,  100  Ala.  2,  14 
South.  541;  Stewart  y.  State,  58  6a.  677;  Newman  y.  State,  14  Wis. 
393;  Garleton  y.  State,  100  Ala.  130,  14  South.  472;  Hunter  y.  State, 
40  N.  J.  Law,  495;  State  y.  BaUey,  50  Ohio  St.  636,  36  N.  B.  233; 
VadflU  y.  State  (Tex.  Cr.  App.)  25  S.  W.  777;  Thompson  y.  State  CTex. 
Or.  App.)  26  S.  W.  987;  State  y.  Harris,  106  N.  0.  682.  11  S.  B.  377; 
Lascelles  y.  State,  90  Ga.  347,  16  S.  E.  945,  35  Am.  St  Rep.  216;  State 
y.  Franzreb  (Ohio  Com.  PI.)  29  Wkly.  Law  Bui.  129;  Murray  y.  State, 
25  Fla.  528,  6  South.  498;  State  y.  Mallon,  75  Mo.  355;  State  y.  Jones, 
86  S.  a  17,  67  S.  B.  160. 


l' 
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multiplicity  of  charges.**  Thus  an  election  will  not  be  re- 
quired where  one  count  charges  larceny  and  another  count 
charges  the  receiving  of  the  same  goods  knowing  them  to 
have  been  stolen,  and  another  count  charges  the  aiding  an- 
other person  to  conceal  the  same  goods  knowing  them  to 
have  been  stolen.**  In  such  a  case  the  offenses  are  legally 
different,  but.  the  charges  are  not  actually  distinct,  and  can- 
not confound  the  defendant,  or  distract  the  attention  of  the 
jury;  and,  where  this  is  the  case,  an  election  will  not  be  re- 
quired. For  this  reason  the  courts  have  also  allowed  the 
joinder  of  counts  for  burglary,  larceny,  and  forcible  entry 
and  detainer;  **  of  counts  for  robbery  and  stealing  privately 
from  the  person ;  *•  of  counts  for  arson  at  common  law  and 
statutory  burnings;*^  counts  for  embezzlement  and  lar- 
ceny; *•  counts  for  embezzlement  and  false  pretenses;** 

*»  Dowdy  V.  Com.,  9  Grat  (Va.)  727,  60  Am.  Dec.  814;  Kane  v. 
People,  8  Wend.  (N.  Y.)  211;  People  v.  Rynders,  12  Wend.  (N.  Y.)  426; 
Com.  V.  Gillespie,  7  Serg.  &  B.  (Pa.)  479,  10  Am,  Dec.  475;  Pointer 
V.  U.  S.,  151  U.  S.  396,  14  Sup.  Ct  410,  38  L.  £>d.  208;  Com.  V.  Hills, 
10  Cush.  (Mass.)  530;  Young  y.  Rex,  3  Term  B.  106,  1  Leach,  Crown 
Cas.  510;  Rex  v.  Kingston,  8  East,  41;  Beasley  v.  People,  89  111.  571; 
People  V.  CosteUo,  1  Denlo  (N.  Y.)  83;  Armstrong  v.  People,  70  N.  Y. 
38;  State  v.  Daubert,  42  Mo.  242;  State'v.  Jackson,  17  Mo.  644,  69 
Am.  Dec.  281;  MUler  v.  State,  51  Ind.  405;  State  v.  Flye,  26  Me.  312; 
State  y.  BeU,  27  Md.  675,  92  Am.  Dee.  658;  Mayo  y.  State,  30  Ala. 
32;  Sarah  y.  State,  28  Miss.  267,  61  Am.  Dec.  544;  People  y.  Weil, 
243  lU.  208,  90  N.  B.  731,  134  Am.  St  Bep.  357. 

4*  Dowdy  V.  Com.,  9  Grat  (Va.)  727,  60  Am.  Dec.  314.  And  see 
Owen  y.  State,  52  Ind.  379;  Keefer  y.  State,  4  Ind.  246;  State  y.  Dau- 
bert,  42  Mo.  242;  State  y.  Barber,  113  N.  C.  711,  18  S.  E.  515;  Wo- 
mack  y.  State  (Tex.  Cr.  App.)  25  S.  W.  772;  Sanderson  y.  Com.  (Ky.) 
12  S.  W.  136;  Kennegar  y.  State,  120  Ind.  176,  21  N.  B.  917;  State  y. 
Hazard,  2  B.  I.  474,  60  Am.  Dea  96;  Hampton  y.  State,  8  Humph. 
(Tenn.)  69,  47  Am.  Dec.  599. 

4»  2  Hale,  P.  Q  162,  173;  McCullough  y.  State,  132  Ind.  427.  31  N. 
B.  1116;  Speers  y.  Com.,  17  Grat.  (Va.)  570;  Com.  y.  Birdsall,  69  Pa. 
482,  8  Am.  Bep.  283;  Lyons  y.  People,  68  lU.  271. 

*•  Bex  y.  Sterne,  1  Leach,  Crown  Cas.  473;  Womack  y.  State  (Tex« 
Cr.  App.)  25  S.  W.  772. 

*T  Bex  y.  Pedley,  1  Leach,  Crown  Cas.  244. 

«s  Bex  y.  Johnson,  2  Leach,  Crown  Cas.  1108,  3  Maule  &  S.  539; 
Griffith  y.  State,  36  Ind.  406;  State  y.  Porter,  26  Ma  201;  Coats  y. 
People,  4  Parker,  Cr.  B.  (N.  Y.)  662. 

«•  State  y.  Lincoln,  49  N.  H.  464. 
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counts  charging  the  defendant  as  accessory  after  the  fact, 
and  accessory  before  the  fact,  to  the  same  felony ;  ■•  counts 
for  forging  an  instrument  and  for  uttering  it;  "^  counts  for 
obtaining  money  by  false  pretense  and  by  the  confidence 
game.*' 

By  the  weight  of  authority,  it  is  no  objection  that  one 
count  charges  a  statutory  offense,  while  the  other  charges 
an  offense  at  common  law." 

If  the  offenses  are  not  cognate — that  is,  of  the  same  na- 
ture— or  the  mode  of  trial  is  different,  they  cannot  be  joined. 
If  they  are  joined,  and  the  court  refuses  to  compel  the  prose- 
cutor to  elect  upon  which  count  he  will  proceed,  a  convic- 
tion on  one  of  the  counts  will  be  set  aside.  Clearly,  it  would 
not  be  permissible  to  charge  murder  and  robbery,  or  rape 
and  robbery,  or  murder  and  burglary  in  the  same  indict- 
ment, for  the  offenses  are  not  cognate ;  and  in  a  late  Rhode 
Island  case  a  conviction  of  burglary  on  an  indictment  charg- 
ing in  one  count  burglary  and  in  another  assault  with  in- 
tent to  rape  was  set  aside  because  the  court  refused  to  com- 
pel an  election."* 

In  some  states  it  is  expressly  provided  by  statute  that  an 
indictment  must  charge  but  one  crime,  and  in  one  form, 
except  that  the  crime  may  be  charged  in  separate  counts 
to  have  been  committed  in  a  different  manner  or  by  differ- 
ent means.  It  has  been  held,  however,  that  it  was  not  the 
intention  of  the  legislature  to  change  the  common-law  rule 
that  the  same  transaction  may  be  alleged  in  different  ways 


so  Bex  y.  Blackson,  8  Gar.  &  P.  43;  Tompktna  v.  State,  17  Ga.  356. 

SI  State  T.  Nichols,  88  Iowa,  110;  Barnwell  v.  State,  1  Tex.  App. 
745;  People  v.  Adler,  140  N.  Y.  331.  35  N.  B.  644. 

sa  People  ¥.  Well,  243  IlL  208,  90  N.  B.  731,  134  Am.  St  Rep.  357. 

SB  Rex  y.  Sterne,  1  Leach,  Grown  Gas.  473;  Rex  y.  Johnson,  2 
Leach,  Grown  Gas.  1103,  1108,  3  Maule  &  S.  539;  State  y.  Smalley, 
50  Vt  736;  State  y.  Thompson,  2  Strob.  (S.  G.)  12,  47  Am.  Dec  588; 
People  y.  Rynders,  12  Wend.  (N.  Y.)  425;  State  y.  Wmiams,  2  Me- 
Gord  (S.  G.)  301;  Gont  y.  Sylyester,  6  Pa.  Law  J.  283;  and  eases  dted 
in  notes  48,  49,  supra.  But  see,  contra,  Marler  r.  Gom.  (Ey.)  24  S.  W. 
608;  GombB  y.  Gom.  (Ky.)  25  S.  W.  276. 

s«  State  y.  Fltzsimon,  18  R.  I.  236,  27  AtL  446, 49  Am.  St  Rep.  766. 
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in  separate  counts,  so  as  to  meet  the  evidencei  though  this 
may  result  in  charging  different  offenses.  And  it  was  there- 
fore held  that  with  a  count  charging  the  forgery  of  an  in- 
strument could  be  joined  a  count  charging  the  uttering  of 
the  same  instrument  at  the  same  time  and  place.*' 

Same — Distinct  Offenses 

Generally,  where  the  offenses  are  actually  separate  and 
distinct,  both  in  fact  and  in  law,  and  are  felonies,  the  indict- 
ment should  be  quashed  on  motion  of  the  defendant,  or  the 
prosecutor  should  be  required  to  elect  upon  which  charge 
he  will  proceed.  A  person  should  not  be  tried  for  two  sepa- 
rate and  distinct  felonies  at  one  time.  And  if  a  motion  to 
quash  or  to  compel  an  election  is  denied,  and  the  defendant 
is  convicted  on  one  of  the  counts,  the  conviction  should  be 
set  aside.**  A  conviction  was  thus  set  aside,  for  instance, 
where  the  information  contained  two  counts,  charging  crim- 
inal abortion  under  a  statute,  and  an  additional  count  charg- 
ing manslaughter  at  common  law,  committed  upon  a  day 
subsequent  to  the  time  mentioned  in  the  former  counts.*^ 

There  are  cases,  even  of  felony,  where  the  court  will  not 
quash  the  indictment,  nor  compel  an  election  at  the  opening 
of  the  trial,  though  the  offenses  charged  in  the  different 
counts  are  separate  and  distinct  in  law,  and,  to  some  extent, 
in  fact.  These  are  cases  in  which  the  offenses  are  of  the 
same  general  nature,  and  were  committed  at  the  same  time, 
or  as  part  of  the  same  transaction.  The  court  will  not  let 
the  defendant  be  tried  and  convicted  for  separate  offenses, 
but  it  will  not  compel  an  election  at  the  beginning  of  the 

»B  People  ▼.  Adler,  140  N.  Y.  331,  35  N.  B.  644. 

»«  People  v.  Aiken,  66  Mich.  460,  33  N.  W.  821, 11  Am.  St  Rep.  512; 
People  V.  Rohrer,  100  Mich.  126,  58  N.  W.  661;  State  v.  Fltzslmon,  18 
R.  I.  236,  27  Att.  446,  49  Am.  St  Rep.  766;  Mayo  v.  State,  30  Ala.  32; 
State  V.  Smith,  8  Blackf.  (Ind.)  489;  Sarah  v.  State,  28  Miss.  267,  61 
Am.  Dec.  644;  McGregg  y.  State,  4  Blackf.  (Ind.)  101;  Baker  y.  State, 
4  Ark.  56;  Kane  v.  People,  8  Wend.  (N.  Y.)  203;  People  v.  Rynders, 
12  Wend.  (N.  Y.)  425;  State  y.  Nelson,  8  N.  H.  163;  State  v.  Flye,  26 
Me.  312;  State  y.  Fowler,  28  ^.  H.  184;  Bailey  y.  State,  4  Ohio  St 
440;  Balnbridge  y.  State,  30  Ohio  St  264;  Pec^le  y.  Austin,  1  Par- 
ker, Cr.  R.  (N.  Y.)  154;  State  y.  Henry,  59  Iowa,  391,  13  N.  W.  343. 

ST  People  y.  Aiken,  66  Mich.  460,  83  N.  W.  821,  11  Am.  St  Rep.  612. 

Clark  Cb.Pboo.(2o  Ed.)— 22 
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trial.  It  will  hear  the  evidence,  and  at  the  proper  time  con- 
fine the  prosecutor  to  one  of  the  charges.  "When  the  sev- 
eral offenses  charged,  though  distinct  in  point  of  law,  yet 
spring  out  of  substantially  the  same  transaction,  or  are  so 
connected  in  their  facts  as  to  make  substantially  parts  of 
the  same  transaction,  or  connected  series  of  facts,  the  de- 
fendant cannot  be  prejudiced  in  his  defense  by  the  joinder, 
and  the  court  will  neither  quash  nor  compel  an  election."  •" 
A  motion  to  quash  or  compel  an  election  has  been  denied, 
for  instance,  where  the  defendant  was  charged  in  separate 
counts  with  robbing  two  different  persons,  it  appearing  that 

'^  the  oflFenses  were  committed  at  the  same  time,  and  as  part 
of  the  same  transaction ;  '•  whei"e  different  counts  charged 
separate  and  distinct  burglaries  on  the  same  night,  and  in 
the  same  neighborhood ;  •*  where  two  murders  were  charg- 
ed in  separate  counts,  but  it  appeared  that  they  were  so 

,  closely  connected  in  point  of  time,  place,  and  occasion  that 
it  would  be  difficult,  if  not  impossible,  to  separate  the  proof 
of  one  from  the  proof  of  the  other;  •^  and  where  the  defend- 
ant was  charged  with  burning  several  houses,  it  appearing 
that  one  of  them  had  been  set  on  fire  and  the  fire  had  com- 
municated to  the  others.  "As  it  was  all  one  transaction,"  it 
was  said  in  the  case  last  mentioned,  "we  must  hear  the  evi- 
dence ;  and  I  do  not  see  how,  in  the  present  stage  of  the  pro- 
ceedings, I  can  call  on  the  prosecutor  to  elect.  I  shall  take 
care  that,  as  the  case  proceeds,  the  prisoner  is  not  tried  for 
more  than  one  felony.  The  application  for  a  prosecutor  to 
elect  is  an  application  to  the  discretion  of  the  judge,  founded 
on  the  supposition  that  the  case  extends  to  more  than  one 
charge,  and  may,  therefore,  be  likely  to  embarrass  the  pris- 
oner in  his  defense."** 

6»  People  v.  McKlnney,  10  Mich.  94;  People  ▼,  Aiken,  66  Mich.  460, 
33  N.  W.  821,  11  Am.  St  Rep.  512;  and  see  Pointer  v.  U.  S.,  151  U. 
S.  396. 14  Sup.  Ct  410,  38  L.  Ed.  208;  Reg.  v.  Giddins,  Car.  &  M.  634; 
Rex  v.  Trueman,  8  Car.  &  P.  727;  Rex  v.  Folkes,  1  Moody,  Crown 
Oas.  354;  Martin  v.  State,  79  Wis.  165,  48  N.  W.  119. 

■•  Rex  V.  Giddins,  Car.  &  M.  634. 

«o  Martin  v.  State,  79  Wis.  165,  48  N.  W.  119. 

•1  Pointer  v.  U.  S.,  151  U.  S.  396, 14  Sup.  Ct  410,  38  L.  Ed.  20a 

««  Reg.  V.  Trueman,  8  Car.  &  P.  727. 
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It  has  been  held  that  in  cases  of  misdemeanor  no  objec- 
tion at  all  can  be  made  because  of  the  joinder  of  separate 
and  distinct  offenses,  and  this  is  the  general  rule.  "In  point 
of  law,"  it  has  been  said,  "there  is  no  objection  to  a  man 
being  tried  on  one  indictment  for  several  offenses  of  the 
same  sort.  It  is  usual,  in  felonies,  for  the  judge,  in  his  dis- 
cretion, to  call  upon  the  counsel  for  the  prosecution  to  select 
one  felony,  and  to  confine  themselves  to  that;  but  this 
practice  has  never  been  extended  to  misdemeanors.  It  is 
the  daily  usage  to  receive  evidence  of  several  libels,  and  of 
several  assaults,  upon  the  same  indictment."  ••  It  is  be- 
lieved, however,  that  even  in  cases  of  misdemeanor  the  court 
should,  in  the  exercise  of  its  discretion,  quash  the  indict- 
ment, or  put  the  grosecutor  to  an  election,  where  the  de- 
fendant may  be  prejudiQed  in  his  defense.**  In  some  states 
misdemeanors  are  put,  in  this  respect,  upon  the  same  foot- 
ing as  felonies,  and  a  conviction  on  one  of  several  counts 
for  separate  and  distinct  misdemeanors  has  been  set  aside 
on  the  ground  that  there  was  a  misjoinder,  and  the  prosecu- 
tor should,  on  the  defendant's  motion,  have  been  required 
to  elect  before  trial/* 

Same — Exceptional   Doctrine   in   Massachusetts   and    Other 

States 

In  Massachusetts  and  a  few  other  states  it  is  allowed, 
even  in  cases  of  felony,  to  charge  in  different  counts  sepa- 
rate and  distinct  offenses  of  the  same  general  description, 

«s  Rex  y.  Jones,  2  Camp.  131.  And  see  Rex  y.  Kingston,  8  East, 
41;  1  Chit  Cr.  Law,  254;  Rex  y.  Levy,  2  Starkle,  458;  Rex  v.  Ben- 
fleld,  2  Burrows,  984;  People  y.  Costello,  1  Denio  (N.  Y.)  83;  Kane 
y.  Pec^le,  8  Wend.  (N.  Y.)  211;  Harman  y.  Com.,  12  Serg.  &  R.  (Pa.) 
09;  State  y.  Gummer,  22  Wis.  441;  Quinn  y.  State,  49  Ala.  353;  Com. 
y.  McChord,  2  Dana  (Ky.)  242;  State  y.  Kibby,  7  Mo.  317;  Kroer  y. 
People,  78  lU.  294;  WaddeU  y.  State,  1  Tex.  App.  720.  Distinct  sales 
of  intoxicating  liquors.  Barnes  y.  State,  19  Conn.  398;  Mulllnix  y. 
People,  76  111.  211;  Com.  y.  Tattle,  12  Cash.  (Mass.)  505. 

•4  Castro  y.  Reg.,  6  App.  Cas.  229;  State  y.  Farmer,  104  N.  C.  887, 
10  S.  E.  563. 

«•  People  y.  Rohrer,  100  Micfa.  126,  58  N.  W.  661.  Lot  this  case  the 
infonnfi:tion  charged  In  one  count  that  the  defendant  kept  open  hia 
saloon  on  Sunday,  and  in  another  count  that  he  k^t  hia  windows 
curtained  on  the  same  day.  ' 
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where  the  mode^  of  trial  and  the  nature  of  the  punishment  is 
the  same,  and  tlie  defendant  may  be  convicted  of  any  one  or 
more  of  the  felonies  charged.  Whether  the  offenses  shall 
be  trijcd  separately  or  together  is  a  matter  within  the  dis- 
cretion of  the  presiding  judge,  and,  if  they  are  tried  to- 
gether, and  a  general  verdict  of  guilty  is  returned,  and  no 
inquiry  is  made  of  the  jury  as  to  the  counts  upon  which 
.they  found  their  verdict,  the  general  verdict  will  apply  to 
each  count.*'  This,  as  we  have  seen,  is  an  exceptional  doc- 
trine. Even  here  the  court  should  require  the  prosecutor  to 
elect,  if  it  sees  that  there  is  danger  that  the  defendant  may 
be  embarrassed  by  the  multiplicity  of  the  charges  against 
him ;  but  the  matter  rests  within  its  discretion.*^ 

Joinder  of  Felony  and  Misdemeanor 

At  common  law,  as  we  have  shown,  the  general  rule  was 
to  allow  several  felonies  or  several  misdemeanors  to  be 
charged  in  different  counts  of  the  same  indictment,  but  a 
count  for  felony  could  not  be  joined  with  a  count  for  mis- 
demeanor. The  reason  for  the  rule  was  that  persons  indict- 
ed for  misdemeanorjs  were  entitled  to  certain  advantages  at 
the  trial,  such  as  the  right  to  make  a  full  defense  by  coun- 
sel, to  have  a  copy  of  the  indictment,  and  to  have  a  special 
jury, — ^privileges  not  accorded  to  those  indicted  for  a  fel- 
ony.**  The  rule  has  been  recognized  as  in  force  in  a  few 
of  our  states.**  In  most  states,  however,  the  courts  have 
refused  to  recognize  the  rule,  on  the  ground  that  the  rea- 

««  Benson  y.  Com.,  158  Mass.  164,  33  N.  E.  384;  Ck>m.  y.  Ck)6teIlo, 
120  Mass.  358;  Ck)in.  y.  Jacobs,  152  Mass.  276,  26  N.  E.  463;  Speers 
y.  Com.,  17  Grat  (Va.)  570.  And  see  State  y.  Tuller,  34  Ck>nn.  280; 
Cash  y.  State,  10  Humph.  (TemL)  111;  Dayis  y.  State,  85  Tenn.  522, 
3  S.  W.  348. 

6T  Benson  y.  Com.,  supra. 

««  2  Hale,  P.  C.  173;  Rex  y.  EMUer,  1  Bos.  &  P.  180;  Rex  y.  Ben- 
field,  2  Burrows,  980;  1  Chit  Cr.  Law,  208,  254;  Rex  y.  Gough,  1 
Moody  &  R.  71;  Rex  y.  Johnson,  3  Maule  &  S.  550;  Castro  y.  Reg., 
6  App.  Cas.  229;  Hunter  y.  Com.,  79  Pa.  503,  21  Am.  Rep.  83;  Storrs 
y.  State,  3  Mo.  9;  Scott  y.  Com.,  14  Grat  (Va.)  687;  Harman  y.  Com., 
12  Serg.  &  R.  (Pa.)  69;  State  y.  SmaUey,  50  Yt  736. 

«•  See  U.  S.  y.  Scott,  4  Biss.  29,  Fed.  Cas.  No.  16,241;  Hilderbrand 
,  y.  State,  5  Mo.  548;  State  y.  Montague,  2  McCord  (S.  0.)  257;  Dayis 
'  v.  State,  57  Ga.  66;   Scott  y.  Com.,  14  Grat  (Va.)  687. 
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sons  upon  which  it  was  based  do  not  exist  here,  or  else  the 
rule  has  been  expressly  abrogated  by  statute,  so  that  now, 
in  most  states,  counts  for  cognate  offenses  may  be  joined, 
though  one  may  be  a  felony  and  the  other  a  misdemeanor.''* 

The  decisions  on  the  question  of  joinder  of  felonies  and 
misdemeanors  are  not  uniform,  but  by  the  weight  of  au- 
thority they  may  be  joined  "in  all  cases,  'except  where  the 
offepses  charged  are  repugnant  in  their  nature  and  legal 
incidents,  and  the  trial  and  judgment  so  incongruous  as  to 
deprive  the  defendant  of  some  legal  advantage/  In  other 
words,  the  general  rule  is  that  felonies  and  misdemeanors 
forming  part  of  the  development  of  the  same  transaction 
may  be  joined  in  the  same  indictment."  ^* 

Where  the  offenses  are  cognate,  whether  or  not  an  elec- 
tion will  be  required  rests  in  the  discretion  of  the  court. 
3ut  where  they  are  not  cognate  offenses — as  where  one 
count  charges  burglary,  and  the  other  charges  assault  with 
intent  to  commit  rape — a  refusal  to  compel  an  election  has 
been  held  to  be  ground  for  setting  aside  a  conviction  on  one 
of  the  counts/* 

In  sustaining  an  indictment  joining  a  count  for  common 
assault,  which  was  a  misdemeanor,  with  a  count  for  assault 
with  intent  to  rob,  which  was  a  statutory  felony,  the  Massa- 
chusetts court  said :  "It  is  true  that,  generally  speaking,  of- 
fenses differing  in  their  natures,  one  being  a  felony  and  the 

TO  Burk  y.  State,  2  Har.  &  J.  (Md.)  426;  Herman  v.  People,  131 
ni.  594,  22  N.  E.  471,  9  L.  R.  A.  182;  Stevlck  y.  Com.,  78  Pa.  460; 
Hunter  y.  Com.,  79  Pa.  503,  21  Am.  Rep.  83;  State  y.  Fltzslmon,  18 
R.  I.  236,  27  Atl.  446,  49  Am.  St.  Rep.  766;  State  y.  Smalley,  50  Vt. 
736;  Henwood  y.  Com.,  52  Pa.  424;  Harman  y.  Com.,  12  Serg.  &  R. 
<Pa.)  69;  State  y.  Bell,  27  Md.  675,  92  Am.  Dec  658;  WaU  y.  State, 
51  Ind.  453;  Com.  y.  McLiaughlin,  12  Cush.  (Mass.)  012;  State  y.'lin- 
eoln,  49  N.  H.  464;  SteyensV.  State,  66  Md.  202,  7  Atl.  254;  Cawley 
y.  State,  37  Ala.  152;  State  y.  Stewart,  59  Vt.  273,  9  AU.  559,  59  Am. 
Rep.  710;  State  y.  Sutton,  4  GUI  (Md.)  494;  Dowdy  y.  Com.,  9  Grat 
<Va.)  727,  60  Am.  Dec.  314;  Com.  y.  Adams,  7  Gray  (Mass.)  43;  State 
y.  Daubert,  42  Mo.  243;  State  y.  Hood,  51  Me.  363;  People  y.  Ryn- 
ders,  12  Wend.  (N.  Y.)  426. 

71  State  y.  Fitzsimcm,  supra;  Herman  y.  People,  supra;  and  other 
cases  aboye  dted. 

va  State  y.  Fitzsimon,  supra. 
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Other  a  misdemeanor,  ought  not  to  be  joined.  But  the  prac- 
tice in  this  commonwealth  has  fully  sustained  a  joinder  of 
such  counts  where  they  have  been  a  kindred  line  of  offenses. 
It  is  allowed  always  where  several  counts  are  introduced 
for  the  purpose  of  meeting  the  evidence  as  it  may  transpire 
on  the  trial,  all  the  counts  being  substantially  for  the  same 
offense.  *  *  *  Certainly,  where  the  offense  charged  in 
the  second  count  is  necessarily  embraced  in  the  charge  in 
the  first  count,  and  all  the  evidence  to  sustain  it  might  have 
been  given  under  the  first  count;  and  a  conviction  of  the 
charge  well  authorized  as  a  substantive  part  of  the  first 
count,  it  cannot  be  objected  that  the  same  is  stated  in  a 
second  count;  nor  is  a  verdict  of  not  guilty  on  the  first 
count  inconsistent  with  a  verdict  of  guilty  on  the  second 
count."  ^» 

Effect  of  Misjoinder 

A  few  of  the  cases  hold,  or  seem  to  hold,  that  felonies 
arising  from  distinct  transactions,  even  though  they  may 
be  of  the  same  nature — as,  for  instance,  where  several 
counts  charge  distinct  larcenies — cannot  be  joined  without 
making  the  indictment  bad  as  a  matter  of  law.''*  By  the 
great  weight  of  authority,  however,  an  indictment  is  never 
bad,  as  a  matter  of  law,  because  of  the  joinder  of  several 
separate  and  -  distinct  offensea  in  different  counts,  where 
they  are  of  the  same  general  nature,  and  where  the  mode  of 
trial  and  the  nature  of  the  punishment  is  the  same.''*    An 

78  Com.  T.  McLaughlin,  12  Cnsh.  (Mass.)  612.  In  many  Jurisdictions 
statntes  provide  for  the  Joinder  of  counts  in  certain  specified  cases. 
These  statutes  should  be  consulted  by  the  student. 

7*  State  V.  Montague,  2  McCord  (S.  0.)  257;  McKenzie  v.  State,  32 
Tex.  Or.  R.  568,  26  S.  W.  426,  40  Am.  St.  Rep.  795;  James  v.  State, 
104  Ala.  20,  16  South.  94;  Davis  v.  StatQ,  57  Ga.  66. 

75  Dowdy  V.  Com..  9  Grat.  (Va.)  727,  60  Am.  Dec.  314;  Young  v. 
Rex,  3  Term  R.  106;  Kane  v.  People,  8  Wend.  (N.  Y.)  211;  Peoplfe  v. 
Rynders,  12  Wend.  (N.  Y.)  425;  Castro  v.  Reg.,  6  App.  Cas.  229;  1 
Chit.  Cr.  Law,  253;  2  Hale,  P.  C.  173;  Rex  v.  Johnson,  2  Leach, 
Crown  Cas.  1103;  Rex  v.  Kingston,  8  Bast,  41;  2  East,  P.  C.  515; 
Rex  V.  Jones,  2  Camp.  131;  Ketchlngman  v.  State,  6  Wis.  426;  Com. 
V.  HlUs,  10  Cush.  (Mass.)  530;  Carlton  v.  Com.,  5  Mete.  (Mass.)  532; 
Lazier  v.  Com.,  10  Grat.  (Va.)  708;  Com.  v.  Brown,  121  Mass.  69; 
State  V.  Nelson,  14  Rich.  (S.  C.)  172,  94  Am.  Dec.  130;  State  v.  Scott, 
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indictment  may,  therefore,  join  several  distinct  felonies  or 
several  distinct  misdemeanors,  without  being  bad  as  a  mat- 
ter of  law.  Since  such  a  joinder  does  not  render  the  in- 
dictment bad  as  a  matter  of  law,  it  is  no'  ground  for  demur- 
rer, motion  in  artest  of  judgment,  or  writ  of  error.  The 
only  way  in  which  the  objection  can  be  raised  is  by  motion 
to  quash  the  indictment,  or  to  compel  the  prosecutor  to 
elect  upon  which  count  he  will  proceed.  It  has  been  held, 
for  instance,  that  demurrer,  motion  in  arrest,  or  writ  of 
error  will  not  lie  because  of  the  joinder  of  a  count  for  bur- 
glary with  a  count  for  larceny ;  ^*  counts  for  separate  and 
distinct  arsons ;  ^^  counts  for  separate  and  distinct  receipts 
of  stolen  goods;  ^*  forgery  of  an  instrument,  and  the  utter- 
ing of  it ;  ^*  counts  for  separate  embezzlements ;  ••  counts 
for  larceny  and  obtaining  money  by  false  pretenses.*^ 

It  has  been  held  that  a  misjoinder  of  counts  is  cured  by 
a  verdict  of  acquittal  on  the  count  improperly  inserted; 
that,  **having  been  negatived  by  the  jury,  it  is  as  if  it  had 
never  been  inserted  in  the  indictftient."  **  But,  except  in 
Massachusetts  and  a  few  other  states,  where,  as  we  have 
seen,  the  doctrine  as  to  joinder  of  counts  is  exceptional,  and 
a  person  is  allowed  to  be  tried,  in  the  discretion  of  the  court, 
for  separate  and  distinct  offenses  at  the  same  time,  an  error 
in  overruling  a  motion  to  compel  an  election  would  not  be 


15^  S.  G.  435;  Benson  v.  Ck>m.,  158  Mass.  164,  33  N.  E.  384;  State  y. 
SmaUey,  50  Vt  736;  State  v.  Stewart,  59  Vt.  273,  »  Atl.  659.  59  Am. 
Rep.  710;  t.  S.  v.  West,  7  Utah,  437,  27  Pac.  84;  State  v.  Woodard, 
38  S.  0.  353,  17  S.  B.  135;  State  v.  Frazler,  79  Me.  95,  8  Atl.  347; 
Mills  ▼.  Com.,  13  Pa.  631;  Mershon  v.  State,  51  Ind.  14;  Johnson  y. 
State,  29  Ala.  62,  65  Am.  Dec  383;  State  y.  Nelson,  29  Me.  329;  State 
y.  Hodges,  45  Kan.  389,  26  Pac.  676;  Orr  y.  State,  16  Ark.  640;  State 
V.  Klbby,  7  Mo.  317. 

f  Carlton  v.  Com.,  5  Mete  (Mass.)  532;  State  y.  Woodard,  38  S.  C. 
353,  17  S.  E.  135. 

7T  State  v.  SmaUey,  50  Vt  736. 

78  Com.  y.  Hills,  10  Gush.  (Mass.)  530. 

T»  People  V.  Rynders,  12  Wend.  (N.  Y.)  425. 

80  state  y.  Hodges,  45  Kan.  389,  26  Pac.  676. 

SI  Johnson  y.  State,  29  Ala.  62,  65  Am.  Dec.  383. 

82  Com.  y.  Packard,  5  Gray  (Mass.)' 103;  Com.  y.  Chase,  127  Mass.  7. 
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SO  cured.**    Of  course,  it  would  be  otherwise  if  no  such 
motion  was  made.**  i 

If  offenses  for  which  the  punishment  is  different  are  join- 
ed, it  would  seem  that  a  demurrer  will  lie,  for,  in  case  of  a 
general  verdict  of  guilty  the  court  could  not  know  what 
punishment  to  impose;  and,  after  a  general  verdict  of 
guilty,  such  a  misjoinder  is  ground  for  motion  in  arrest  of 
judgment.  But  judgment  will  not  be  arrested  if  the  verdict 
specifies  upon  which  count  the  defendant  is  found  guilty, 
nor  where  the  verdict  is  general,  if  one  of  the  counts  is  in- 
.  sufficient,  for,  as  we  shall  see,  the  verdict  will  be  referred 
to  the  good  count.* • 

Construction  and  Form  of  Separate  Counts — Partial  Insuffi- 
ciency 
Every  separate  count  should  charge  the  defendant  as  if 
he  had  committed  a  distinct  offense,  for  it  is  upon  the  prin- 
ciple of  the  joinder  of  offenses  that  the  joinder  of  counts  is 
admissible ;  *•  and  to  each  count  should  be  prefixed  a  state- 
ment that  the  jury  present  upon  oath,  thus:  "And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  present, 
etc. ;  and  there  should,  by  the  weight  of  opinion,  be  added 
a  formal  conclusion,  "against  the  peace  of  the  state,"  or 
"against  the  peace  of  the  state,  and  contrary  to  the  form  of 
the  statute ;"  */  for  each  count  is  in  fact  a  separate  indict- 
ment.   The  fact,  however,  that  the  former  words  are  pre- 

as  See  the  cases  dted  In  notes  56,  57,  65,  supnu  ' 

84  See  the  cases  dted  In  notes  75-81,  supra. 

SB  James  v.  State,  104  Ala.  20,  16  Sonth.  94;  Adams  ▼.  State,  65 
Ala.  143;  State  v.  Montague,  2  McCord  (S.  G.)  257;  Davis  v.  State,  57 
Ga.  66. 

8«  1  Chit.  Gr.  Law,  249;  Bex  y.  Jones,  2  Gamp.  132;  Yonnsr  ▼.  Bex, 
8  Term  B.  106, 107;  U.  S.  ▼.  B*urlong,  5  Wheat  201,  6  L.  Bd.  64;  Com. 
y.  Burke,  16  Gray  (Mass.)  33;  Gom.  y.  Garey,  103  Mass.  215. 

87  state  y.  McAllister,  26  Me.  374;  State  y.  Wagner,  118  Mo.  626^ 
24  S.  W.  219.  Aa  to  the  conclusion,  see  note  82,  p.  860,  Infra.  Under 
statutes  in  some  states  neither  "the  commencement  nor  conclusion" 
need  be  repeated  in  eadi  count,  if  they  appear  at  the  beginning  and 
end  of  the  whole  indictment  See  West  v.  -State,  27  Tex.  App.  472,. 
11  S.  W.  482;  Alexander  ▼.  State,  27  Tex.  Appi  683, 11  8.  W.  628. 

I 


»r 
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fixed  to  a  statement  does  not  necessarily  show  that  it  is  a 
second  count •• 

Though  every  count  should  appear  upon  its  face  to  charge 
the  defendant  with  a  distinct  offense,  yet  one  count  may  re- 
fer to  matter  in  another  count,  so  as  to  avoid  unnecessary 
repetitions;  as,  for  instance,  to  refer  to  the  county  stated 
in  a  prior  count  as  "the  county  aforesaid,"  or  to  the  time 
stated  in  a  prior  count  as  "on  the  day  and  date  aforesaid," 
•or  to  describe  the  defendant  as  "the  said,"  giving  merely  his 
Christian  name,  where  his  full  name  has  been  stated  in  a 
preceding  count.**  And  the  fact  that  the  count  thus  re- 
ferred to  is  defective,  or  is  rejected  by  the  gprand  jury,  will 
not  vitiate  the  succeeding  count.** 

Statements  in  one  count  cannot  aid  defects  and  omissions 
in  another,  unless  incorporated  in  the  latter  by  some  proper 
reference  to  them  contained  in  the  latter ;  *^  and  the  refer- 
ence must  be  such  as  to  draw  to  it  the  particular  statement 
contained  in  the  first  count.  Any  qualities  or  adjuncts  aver- 
red to  belong  to  any  subject  in  one  count  will  not,  if  they 
are  separable  from  it,  be  supposed  to  be  alleged  as  belong- 
ing to  it  in  a  subsequent  count,  which  merely  introduces  it 
by  reference  as  the  same  subject  "before  mentioned,"  or 
"the  said"  subject,  or  the  subject  "aforesaid."  There  must 
be  a  repetition  of  or  reference  to  the  quality  or  adjunct,  and 
,  not  merely  to  the  subject.**  The  words,  "the  said  infant 
female  child,"  in  one  count  of  an  indictment,  were  held  not 

88  Bex  y.  Haynes,  4  Maule  &  S.  22L 

89  State  y.  Hertzog,  41  La.  Ann.  775,  6  South.  622;  Bogga  y.  State 
(Tex.  Cr.  App.)  25  S.  W.  770;  Redman  y.  State,  1  Blackf.  (Ind.)  431. 
And  see,  as  to  reference  to  other  counts.  People  y.  Grayes,  5  Parker, 
Cr.  R.  (N.  Y.)  134;  People  y.  Danlhy,  63  Hun,  579,  18  N.  Y.  Supp.  467. 

•0  Phillips  y.  Fielding.  2  H.  Bl.  131;  Com.  y.  MiUer,  2  Para  Eq. 
Cas.  (Pa.)  480.    But  see  State  y.  Longley,  10  Ind.  482. 

•1  People  y.  Smith,  103  Gal.  563,  37  Pac.  516;  State  y.  McAUister, 
26  Me.  374.  Thus  an  allegation,  in  the  first  count  of  an  indictment, 
as  to  the  county  in  which  the  offense  was  committed,  cannot  aid  the 
second  count,  which  contains  no  ayerment,  by  reference  or  otherwise, 
as  to  place.    Jones  y.  Ck)m.,  86  Va.  950,  12  S.  E.  950. 

•>  See  Beg.  y.  Wayerton,  2  Denison,  Crown  Gas.  339;  State  y.  Nel- 
son, 29  Me.  329;  State  y.  Lyon,  17  Wis.  237;  State  y.  Wagner,  118 
Mo.  626,  24  S.  W.  219. 
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to  import  into  that  count  a  description  of  the  child  in  k 
preceding  count  as  being  of  tender  years.**  And  the  words 
''articles  aforesaid,"  used  in  a  count  with  reference  to  a 
prior  count,  will  not  draw  into  the  count  the  allegations  of 
value  in  the  prior  count.** 

On  the  other  hand,  if  one  count  is  bad  for  failure  to  state 
any  offense,  or  to  state  it  with  sufficient  precision,  this -will 
not  render  a  good  count  bad.*'  And,  generally,  a  defect  in 
some  of  the  counts  will  not  affect  the  validity  of  the  remain- 
der, or  prevent  judgment  on  a  general  verdict  of  guilty,  for 
judgment  may  be  rendered  on  those  counts  which  are 
good.*' 

»s  Beg.  y.  Waters,  1  Denlson,  Crown  Gas.  356. 

»*  State  V.  Wagner,  118  Mo.  626,  24  S.  W.  219. 

•«  Com.  V.  Gable,  7  Serg.  &  R.  (Pa.)  423;  State  ▼.  Nelson,  8  N.  H. 
163;  MUler  v.  State,  5  How.  (Miss.)  250;  People  v.  Wright,  9  Wend. 
(N.  Y.)  193. 

»«  Rex  V.  Fuller,  1  Bos.  &  P.  187;  Beg.  v.  Jones,  8  CJar.  &  P.  776; 
Claassen  v.  U.  8.,  142  U.  S.  140, 12  Sup.  Ot  169,  35  L.  Ed.  966;  Brown 
y.  Com.,  8  Mass.  63;  State  y.  Coleman,  5  Port.  (Ala.)  40;  Jennings  y. 
Com.,  17  Pick.  (Mass.)  80;  Mead  y.  State,  53  N.  J.  Law,  601,  23  AU. 
264;  U.  8.  y.  Furlong,  5  Wheat.  184,  5  L.  Ed.  64;  Kane  y.  People,  3 
Wend.  (N.  Y.)  363;  Curtis  y.  People,  Breese  (lU.)  256;  Townsend  y. 
People,  3  Scam.  (111.)  328;  Hudson  y.  State,  1  Blackf.  (Ind.)  318;  Haiv 
man  y.  Com.,  12  Serg.  &  B.  (Pa.)  69;  State  y.  Crank,  2  Bailey  (S.  C.) 
66,  23  Am.  Dec.  117;  Turk  y.  State,  7  Ohio,  240,  Pt  2;  Hornsby  y. 
State,  94  Ala.  55,  10  South.  522.  But  see  Mowbray  y.  Com.,  11  Leigh 
(Va.)  654;  dere  y.  Com.,  3  Grat.  (Va.)  615;  Jones  y.  Com.,  86  Va.  950, 
12  S.  E.  950.  In  this  respect  there  is  a  difference  between  an  indict- 
ment and  a  declaration  in  a  dyil  action,  for,  if  one  part  of  a  declara- 
tion is  bad,  and  the  jury  find  entire  damages,  the  judgment  must  be 
arrested;  and  the  reason  of  the  distinction  is  that  the  court  cannot 
apportion  the  damages,  whereas  it  can  impose  such  a  sentence  as  is 
warranted  by  the  good  counts  in  an  indictment.  1  Chit.  Cr.  Law, 
249;  Beg.  y.  Ingram,  1  Salk.  384.  This  was  the  common-law  rule  in 
England  at  the  time  this  country  was  settled,  and  became  a  part  of 
our  common  law.  Since  then  the  rule  has  been  changed  in  England, 
and  the  rule  in  ciyil  cases  is  also  applied  in  criminal  cases.  O'Con- 
neU  y.  Beg.,  11  Clark  &  F.  155.  But  the  old  rule  is  still  recognized 
with  us.  U.  S.  y.  Furlong,  5  Wheat  201,  5  Ll  Ed.  64;  U.  S.  v.  Plumer, 
3  Cliff.  28,  Fed.  Cas.  No.  16,056;  People  y.  Curling,  1  Johns.  (N.  Y.) 
320;  Jennings  y.  Com.,  17  Pick.  (Mass.)  80;  Com.  y.  Hawkins,  3  Gray 
(Mass.)  463.  Where,  on  the  trial  of  an  indictment  containing  two 
counts,  one  of  which  is  defectiye,  eyidence  pertinent  to  both  is  re- 
ceiyed  under  a  ruling  that  both  are  good,  a  yerdict- cannot  be  sus- 
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Some  early  English  cases  held  that  the  court  could  not 
quash  one  count  without  vitiating  the  whole  indictment,  on 
the  ground  that  the  court  cannot  alter  the  finding  of  the 
grand  jury.*^  The  modem  English  doctrine  is  that  one  or 
more  counts  may  be  quashed,  leaving  others  to  stand.** 
The  authorities  in  the  United  States  are  not  in  accord  on 
this  question.  The  majority  permit  the  quashing  of  some 
counts ;  ••  others  follow  the  early  English  doctrine.* 


JOINDER  OF  PARTIES 

111.  Where  several  persons  join  in  the  commission  of  an 

offense,  whether  it  be  a  felony  or  a  misdemeanor, 
they  may  h6  joined  in  the  same  indictment,  and 
one  or  all  may  be  convicted. 

112.  Some  offenses — perjury,  for  instance — are  of  such  a 

nature  that  one  person  only  can  commit  them,  and 
every  person  who  conmiits  any  such  offense  must 
be  indicted  separately. 

113.  Some  offenses^<onspiracy  and  riot,  for  instance— can- 

not be  committed  by  one  person  alone,  and  one  de- 
fendant only  could  not  be  convicted  and  the  others 
acquitted. 

Where  the  act  constituting  the  offense  was  such  that 
several  persons  could  join  in  its  commission  as  principals  in 
the  first  or  second  degree,*  all  who  so  joined  in  it  may  be 

tained  because  the  evidence  Is  sufficient  to  sustain  a  conviction  on 
tbe  count  which  is  good.  People  v.  Smith,  103  Cal.  563,  37  Paa  616. 
See  post,  p.  571. 

•7  Rex  V.  Pewtress,  2  Strange,  1026;  Rex  v.  Pewteruss,  Gas.  t. 
Hardw.  203. 

»«  Reg.  V.  BeU,  12  CJox,  O.  O.  37. 

»»  State  V.  McKleman,  17  Nev.  224,  30  Pac.  831;  State  ▼.  Wood- 
ward, 21  Mo.  265;  Com.  v.  Stevenson,  127  Mass.  446. 

1  Rose  V.  State,  Minor  (Ala.)  28. 

>  It  must  be  remembered  that  these  terms  apply,  in  case  of  treason 
or  misdemeanor,  to  all  persons  who  join  in  the  commission  of  the  of- 
fenses, for  they  are  all  guilty  as  principals.  It  is  In  felonies  only 
that  there  are  accessories.    A  person  who  so  joins  In  treason  or  a 
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indicted  either  jointly  or  severally.  And  a  joint  indictment 
against  them  all  is  also  an  indictment  against  each  of  them 
severally.*    Thus  a  joint  indictment  will  lie  against  the  par- 

misdemeanor  that,  if  the  offense  were  a  felony,  lie  wonld  be  an  ac- 
cessory before  the  fact,  Is  a  principal.  See  Clark,  Cr.  Law,  (3  Ed.) 
109. 

s  2  Hale,  P.  G.  173;  2  Hawk.  P.  O.  e.  25,  (  89;  Rex  ▼.  Benfleld,  2 
Burrows,  984;  Rex  v.  HoUpnd,  6  Term  R.  007;  Kane  v.  People,  8 
Wend.  (N.  Y.)  203;  State  v.  Gay,  10  Mo.  440;  Com.  ▼.  Weatherhead, 
110  Mass.  175;  State  ▼.  O'Brien,  18  R.  I.  105,  25  Att.  910:  Hess  ▼. 
State,  5  Ohio,  5,  22  Am.  Dec.  767;  State  y.  Woodard,  3fi  S.  G.  353,  17 
S.  E.  135;  State  ▼.  Wadsworth,  30  Gonn.  55;  State  ▼.  Nowell,  60  N. 
H.  199;  Fletcher  y.  People,  52  lU.  395;  Gasily  y.  State,  32  Ind.  62; 
Weatherford  y.  Gom.,  10  Bush  (Ky.)  196 ;  note  44,  infra.  Husband 
and  wife  are  no  exception  to  the  rule.  Gom.  y.  Mun^y,  2  Gray 
(Mass.)  510;  Reg.  y.  Gohen,  11  Gox,  Gr.  Gas.  99;  Reg.  y.  WUliams,  1 
Salk.  384;  Gom.  y.  Try  on,  99  Mass.  442;  Gom.  y.  Ray,  1  Va.  Gas.  262. 
Whether  a  wife  can  be  conyicted  separately  or  Jointly  with  her  hus- 
band depends  solely  on  whether  she  was  coerced  by  him.  Glark,  Gr. 
Law,  102 ;  Gom.  y.  Murphy,  supra.  ''Notwithstanding  the  offense  of 
seyeral  persons  cannot  but  in  all  cases  be  seyeral,  because  the  of- 
fense of  one  man  cannot  be  the  offense  of  another,  but  eyery  one' 
must  answer  seyerally  -for  his  own  crime,  yet  if  it  wholly  arise  from 
any  such  joint  act  which  in  itself  is  criminal,  without  any  regard  to 
any  particular  personal  default  of  the  defendant,  as  the  Joint  keep- 
ing of  a  gaming  house,  or  the  unlawful  hunting  and  carrying  away 
of  a  deer,  or  maintenance,  or  extortion,  etc.,  the  indictment  or  in- 
formation may  either  charge  the  defendants  Jointly  and  seyerally, 
•  •  •  or  may  charge  them  Jointly  only,  without  charging  them 
seyerally,  because  it  sufficiently  appears,  from  the  construction  of 
law,  that  if  they  Joined  in  such  act  they  could  but  be  each  of  them 
guilty;  and  from  hence  it  follows  that  on  such  indictment  or  infor- 
mation some  of  the  defendants  may  be  acquitted  and  others  conyict- 
ed, for  the  law  looks  on  the  charge  as  seyeral  against  each,  though 
the  words  of  it  purport  only  a  Joint  charge  against  all.  But  where 
the  offense  indicted  doth  not  wholly  arise  from  the  joint  act  of  all 
the  defendants,  but  from  such  act  Joined  with  some  personal  and  par- 
ticular defect  or  omission  of  each  defendant,  without  which  it  would 
be  no  offense — as  the  following  a  Joint  trade  without  haying  seryed 
a  seyen-year  apprenticeship  required  by  the  statute,  in  which  case 
it  must'  be  the  particular  defect  of  each  trader  which  must  make  him 
guilty,  and  one  of  them  may  offend  against  the  statute  and  the  oth- 
ers not — ^the  Indictment  or  information  must  charge  them  seyerally, 
and  not  jointly;  for  it  is  absurd  to  charge  them  Jointly,  because  the 
offense  of  eadi  defendant  arises  from  a  defect  i)eculiar  to  himself. 
And  for  the  like  reason  a  Joint  indictment  against  seyeral  for  not  re- 
pairing the  street  before  their  houses  hath  been  quashed*"  2  Hawk. 
P.  0.  c.  25,  I  89. 
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ties  to  an  act  of  adultery,  or  to  illicit  cohabitation,  and  simi- 
lar offenses,*  for  conspiracy  or  riot,*  for  extortion,*  for  libel, 
where  all  join  in  publishing  it,^  for  obtaining  money  by 
false  pretenses,*  for  selling  intoxicating  liquors  without  a 
license,*  or  for  being  common  sellers  of  intoxicating  liq- 
uors,** for  receiving  stolen  goods,**  for  violation  of  the  law 
against  labor  on  Sunday.*^  And  in  all  cases  of  felony,  such 
as  murder,  assaults,  robbery,  burglary,  arson,  etc.,  where 
several  were  present  aiding  or  abetting,  they  may  be  joined 
with  the  principal  in  the  first  degree,  and  charged  in  the  in- 
dictment either  as  actual  perpetrators  or  as  aiders  and  abet- 
tors." 

The  parties  necid  not  necessarily  act  jointly  in  all  cases, 
but  it  is  sufficient  if  one  and  the  same  offense  is  committed 
by  each.  In  the  case  of  a  nuisance,  for  instance,  occasioned 
by  the  several  acts  of  a  number  of  persons,  all  of  them  may 
be  jointly  indicted.** 

4  Com.  y.  £21well,  2  Mete  (Mass.)  190,  85  Am.  Dec  898;  State  v. 
Malnor,  28  N.  C.  340. 

8  State  y.  Allison,  8,  Yerg.  (Tenn.)  428;  People  t.  Howell,  4  Johns. 
(N.  Y.)  296;  Turpin  y.  State,  4  Blackl  (Ind.)  72;  Ck>m.  y.  Manson,  2 
Ashm.  (Pa.)  31. 

«  Reg.  y.  Atkinson,  1  Salk.  882,  2  Ld.  Baym.  1248. 

T  Rex  y.  Benfleld,  2  Burrows,  084.  And  for  Jointly  singing  libelous 
words.  "Cannot  seyeral  persons  Join  in  singing  one  and  the  same 
song?  Forty  people  may  Join  in  the  same  chorus.  And  if  such  song 
or  chorus  be  libelous,  the  doing  so  is  one  Joint  act,  criminal  in  itself, 
without  regard  to  any  peculiar  personal  default"  Bex  y.  Benfield, 
supra. 

s  Hex  K.  Young,  1  Leach,  Crown  Cas.  505,  8  Term  B.  98. 

•  Com.  y.  Sloan,  4  Cush.  (Mass.)  52;  State  y.  Brown,  49  Vt  437; 
State  y.  Sinunons,  66  N.  C.  622;  Peterson  y.  State,  32  Tex.  477. 

10  Com.  y.  Brown,  12  Gray  (Mass.)  135. 

11  Beg.  y.  Doyey,  2  Denison,  Crown  Cas.  92;  Com.  y.  Slate,  11  Gray 
(Mass.)  63.  To  sustain  a  Joint  charge  of  receiving  stolen  goods,  there 
must  haye  been  a  Joint  receipt  at  one  and  the  s&me  time.  Com.  y. 
Slate,  supra. 

12  Com.  y.  Sampson,  97  Mass.  407. 

i«  2  Hawk.  P.  C.  c.  25,  |  64;  Young  y.  Rex,  8  Term  B.  98;  Coal- 
Heayers*  Case,  1  Leach,  Crown  Cas.  64;  Rex  y.  Taylor,  Id.  360;  Rex 
y.  Young,  Id.  505;  2  Hale,  P.  C,  173;  Com.  y.  Chapman,  11  Cush. 
(Mass.)  428;  State  y.  Blan,  69  Mo.  317;  White  y.  People*  32  N.  Y. 
465;  State  y.  Pile,  5  Ala.  72. 

14  Bex  y.  Trafford,  1  Bam.  &  AdoL  874. 


350  PLBADINO THE  ACCUSATION  (Ch.  9 

The  parties,  however,  must  commit  the  same  crime,  and 
not  merely  similar  crimes,  by  their  several  acts.^'  If  two 
persons  play  at  the  same  game  of  cards  at  the  same  time, 
they  may  be  jointly  indicted;^*  but,  if  neither  is  present 
when  the  other  plays,  a  joint  indictment  will  not  lie.^^  So, 
if  two  persons  assault  a  third  at  the  same  time,  they  may  be 
jointly  indicted ;  ^®  but  it  is  otherwise  if  one  of  them  com- 
mits the  assault  on  one  day,  and  the  other  commitsiit  on 
another  day.^®  So,  if  two  persons  at  the  same  time,licting 
together,  kill  a  man,  they  may  be  jointly  indicted  for  the 
murder;  but  it  is  otherwise  if  they  each  inflict  a  mortal 
blow  at  different  times,  and  not  acting  in  concert.** 

Many  offenses  are  of  such  a  nature  that  they  cannot  be 
jointly  committed;  so  that,  even  though  several  parties 
commit  them  at  the  same  time,  the  indictments  must  be 
several.^^  A  joint  indictment  will  not  lie  against  two  per- 
sons for  jointly  exercising  a  trade,  as  partners,  for  instance, 
without  having  served  an  apprenticeship,  "for  not  being  ap- 
prentices is  that  which  occasions  the  crime,  and  that  must 
of  necessity  be  several."  ^'  Nor  will  a  joint  indictment  lie 
for  perjury,  though  it  may  have  been  committed  by  swear- 
ing to  the  same  thing  at  the  same  time.**    Nor  will  it  lie  for 

IB  EUlott  ▼.  State,  26  Ala.  78;  Stephens  v.  State,  14  Ohio,  386; 
Baker  v.  People,  105  111.  452;  People  v.  Hawkins,  34  Cal.  181;  Reg. 
V.  Devett,  8  Car.  &  P.  639;   Llndsey  v.  State,  48  Ala.  169. 

i«  C5om.  V.  M'Guire,  1  Va.  Cas.  119;  Covy  v.  State,  4  Port  (Ala.) 
186. 

IT  Elliott  V.  State,  26  Ala.  78;  State  v.  Homan,  41  Tex.  155;  Gal- 
breath  v.  State,  36  Tex.  200.  But  see  Com.  v.  McChord,  2  Dana  (Ky.) 
242. 

i«  Fowler  v.  State,  3  Heisk.  (Tenn.)  154, 

i»  Reg.  V.  Devett,  8  Car.  &  P.  639. 

«oid. 

SI  2  Hawk.  P.  C.  c.  25,  |  89.  And  see  the  quotation  therefrom  in 
note  3,  p.  348,  supra.  See,  also,  Elliott  y.  State,  26  Ala.  78;  State  v. 
Deaton,  92  N.  C.  788. 

22  2  Rolle,  Abr.  81;  Reg.  v.  Atkinson,  1  Salk.  382,  2  Ld.  Raym.  1248. 
But  see  State  v^  McAnincb,  172  Iowa,  96,  154  N.  W.  399,  holding  that 
two  may  be  Jointly  indicted  for  practicing  medicine  without  a  cer- 
tificate. 

2  8  Young  V.  Rex,  3  Term  R.  103;  Rex  v.  Philips.  2  Strange,  921; 
Rex  y.  Benfield,  2  Burrows,  983. 
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being  common  barretors  or  common  scolds,**  or  for  drunk- 
enness,* •  or  against  several  persons  holding  diflFerent  of- 
fices, and  charged  with  different  duties,  like  the  judges,  in- 
spectors, and  clerks  of  an  election,  for  malfeasance  in  of- 
fice.*« 

Where  partners,  as  such,  publish  an  obscene,  seditious, 
or  defamatory  book  or  other  libel,  or,  it  has  been  held, 
where  several  persons  jointly  utter  libelous  words,  as  where 
they  join  in  singing  a  libelous  song,  they  may  be  jointly  in- 
dicted.*^ But  if  several  persons  at  different  times,  and  not 
by  one  and  the  same  joint  act,  publish  the  same  libel,  or  ut- 
ter the  same  obscene,  blasphemous,  seditious,  or  defamato- 
ry words,  they  must  be  indicted  separately.**  It  is  difficult 
to  see  how  words  can  in  any  way  be  jointly  uttered  by  sev- 
eral persons. 

Where  the  principal  in  the  second  degree  is  not  charged, 
as  we  have  $een  that  he  may  be,  as  an  actual  perpetrator  of 
the  crime,  but  as  an  aider  and  abettor,  it  is  not  necessary  to 
set  forth  in  the  indictment  the  means  or  manner  by  which 
he  became  thus  guilty,  but  it  is  sufficient  to  merely  charge 
that  he  was  present,  aiding  and  abetting,  at  the  felony  and 
murder  (as  the  case  may  be),  committed  in  the  manner  and 
form  aforesaid.**  It  will  not  do  to  merely  charge  him  with 
being  present,  for  that  is  not  enough  to  make  him  guilty.'* 
It  is  not  necessary  to  repeat,  as  to  the  principal  in  the  sec- 
ond degree,  the  acts  stated  as  constituting  the  crime.*^ 

Several  persons  may  be  charged  with  different  degrees  of 
crime  in  the  same  indictment.  Thus,  if  one  person  with 
malice  abets  another,  who,  without  malice,  unlawfully  gives 
a  blow  causing,  death,  it  is  murder  in  the  former,  and  man- 

«*  Rex  V.  Philips,  2  Strange,  921. 
«»  State  V.  Deaton,  92  N.  C.  788. 
««  Com.  V.  Miller,  2  Pars.  Eq.  Cas.  (Pa.)  481. 
S7  Rex  y.  Benfield,  2  Burrows,  985. 

>8  State  y.  Roulstone,  3  Sneed  (Tenn.)  107;  Cox  y.  State,  76  Ala.  60. 
29  1  Hale,  P.  O.  521,  522;  2  9awk.  P.  C.  c.  25,  f  64;  Id.  c.  29,  §  17; 
Heydon's  Case,  4  Coke,  42b;  Rex  v.  Towle,  Russ.  &  R,  314. 
»o  2  Hawk.  P.  G.  c.  25,  i  64;  Heydon's  Case,  4  Coke,  42b. 
ti  Eyerett  v.  State,  33  Fla.  661, 15  South.  543. 
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slaughter  in  the  latter,  and  it  may  be  so  charged  in  an  in* 
dictment  against  them  jointly.** 

It  seems  that  in  some  cases  several  persons  who  have 
committed  different  offenses  of  the  same  kind  may  be  in- 
cluded in  the  same  indictment,  if  the  word  "severally"  is 
inserted,  since  that  makes  the  indictment  several  as  to  each 
of  them,  though  the  court  may,  in  its  discretion,  quash  the 
indictment  if  it  may  cause  inconvenience.**  It  has  been 
held,  for  instance,  that  four  persons  could  be  joined  for 
erecting  four  inns,  which  were  common  nuisances,  where 
the  word  "severally"  was  inserted ;  and  the  rule  has  been  ap- 
plied to  an  indictment  against  several  for  keeping  disorder- 
ly houses.** 

"As,  at  common  law,  the  accessory  cannot  be  tried  before 
the  principal,  without  his  own  consent,  and  as  the  crime  of 
the  former  depends  upon  the  guilt  of  the  latter,  and  an  ac- 
cessory must  be  convicted  of  a  felony  of  the  same  species 
as  the  principal,  it  is  both  usual  and  proper  to  include  them 
in  the  same  indictment."  **  Both  may  be  tried  together, 
but  at  common  law  the  principal  must  be  first  convicted. 
If  he  is  acquitted,  both  must  be  acquitted.**  The  rules  of 
the  common  law  in  this  respect  have  been  greatly  modified 
by  statutes.*^  These  statutes,  however,  do  not  prevent 
joint  indictments  against  principals  and  accessories.  "*  Where 
the  principal  and  an  accessory  before  the  fact  are  thus  join- 
ed as  such  in  the  same  indictment,  the  proper  course  is  to 

stl  Chit  Gr.  Law,  270;  Mackalley*8  Case,  9  Coke,  67b;  Bex  v. 
Gary,  3  Bulst  206;  Rex  v.  Taylor,  1  Leach,  Grown  Gas.  360. 

«» 1  Chit  Gr.  Law,  271;  Young  v.  Bex,  3  Term  B.  106;  Bex  v. 
Kingston,  8  East,  46. 

8*2  Hale,  P.  G.  174;  Hlgges  ▼.  Henwood,  2  BoUe.  345;  Bex  v. 
Kingston,  8  East,  47;  State  v.  Nail,  19  Ark.  663;  Johnson  v.  State, 
13  Ark.  684;  Com.  v.  McChord,  2  Dana  (Ky.)  242;  Lewellen  v.  State, 
18  Tex.  538. 

35 1  Chit  Gr.  Law,  272;  1  Hale,  P.  G.  623;  2  Hale,  P.  a  173;  CJom. 
y.  Adams,  7  Gray  (Mass.)  44;  State  y.  Atkinson,  40  S.  G.  363,  18  S. 
B.  1021,  42  Am.  St  Bep.  877;  Id.,  41  S.  G.  551,  19  S.  B.  691;  Stat^  y. 
Lang,  65  N.  H.  284,  23  Atl.  432;  Com.  y.  Deylne,  155  Mass.  224,  29 
N.  E.  515.  Thus  a  thief  and  the  recelyer  of  the  stolen  goods  may  be 
Joined.   Com.  y.  Adams,  snpra. 

se  1  Hale,  P.  G.  624;  2  Hale,  P.  C.  222;  2  Hawk.  P.  G.  C.  29,  {  47. 

ST  Clark,  Cr.  Law,  (3  Ed.)  11& 
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first  state  the  offense  committed  by  the  principal,  and  then 
to  aver  that  *'C.  D.  (the  accessory)  before  the  committing 
of  the  said  felony  and  murder  (or  other  felony,  as  the  case 
may  be)  in  form  aforesaid,  to  wit,  on,  etc.,  did  maliciously 
and  feloniously  incite,  move,  procure,  aid  and  abet  (or 
counsel,  hire,  and  command)  the  said  A.  B.  (the  principal) 
to  do  and  commit  the  said  felony  in  manner  aforesaid, 
against  the  peace,"  etc.**  And  where  a  person  is  indicted 
as  accessory  after  the  fact  together  with  his  principal,  the 
principal's  offense  is  stated  in  the  same  way,  and  it  is  aver- 
red that  the  accessory  did  receive,  harbor,  and  maintain, 
etc.,  the  principal,  well  knowing  that  he  had  committed  the 
felony,  etc.  The  averment  of  knowledge  is  absolutely  es- 
sential, for  without  it  a  person  cannot  be  an  accessory  after 
the  fact.**  In  no  case  is  it  necessary  to  use  the  word  "ac- 
cessory" in  the  indictment,**  or  to  set  forth  the  means  by 
which  the  accessory  before  the  fact  incited  the  principal,  or 
the  accessory  after  the  fact  received,  concealed,  or  assisted 
him.*^ 

In  an  indictment  against  the  accessory  alone  after  the 
principal  has  been  ^convicted,  it  is  not  necessary  to  aver 
that  the  latter  committed  the  felony,  or  on  the  trial  to  enter 
in  detail  into  the  evidence  against  him.  It  is  sufficient  to 
recite  with  accuracy  the  record  of  the  conviction,  because 
the  court  will  presume  everything  on  the  former  occasion 
to  have  been  rightly  and  properly  transacted.**  It  is  al- 
ways open  to  the  accessory,  however,  to  show  positively 
that  the  principal  was  innocent,  and  was  erroneously  con- 
victed, in  which  case  he  must  be  acquitted.** 

On  an  indictment  against  two  or  more  persons,  cTiarging 
them  with  a  joint  offense,  either  may  be  found  guilty;  for 

««  1  CJhlt.  Cr.  Law,  272. 

so  Ante,  p.  225;  1  Hale,  P.  C.  622;  2  H^wk.  P.  a  a  29,  |  33;  Bex 
V.  Thompson,  2  Lev.  20a 

*o  Rex  V.  Burrldge,  3  P.  Wms.  477. 

41 1  Chit  Cr.  Law,  273. 

*«  1  Chit  Or.  Law,  273;  Holmes  v.  Walsh,  7  Term  B.  465;  Com. 
V.  Knapp,  10  Pick.  (Mass.)  477,  20  Am.  Dec.  534. 

«s  4  Bl.  Comm.  324;  Bex  ▼.  Baldwin,  3  Camp.  265;  Com.  v.  Knapp, 
10  Pick.  (Mass.)  477,  20  Am,  Dee.  534. 

Clark  Cb.Pboo.(2d  Bd.)>-23 
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the  charge  is  several,  as  well  as  joint,  against  all  and  each 
of  them.  All  or  part  may  be  convicted,  and  all  or  part  may- 
be acquitted.**  "Except  in  indictments  for  offenses  neces- 
sarily joint,  joint  defendants  may  be  convicted  of  different 
grades;  and  they  may  be  convicted  of  different  degrees  of 
criminality  in  the  same  offense,  where  the  defendants  may 
act  different  parts  in  the  same  transaction."  ***  Thus,  on  a 
joint  indictment  for  burglary  and  larceny,  one  of  the  defend- 
ants may  be  convicted  of  burglary  and  larceny,  and  the  oth- 

'  er  of  simple  larceny.**  And  on  a  joint  indictment  for  lar- 
ceny one  may  be  convicted  of  larceny,  and  the  other  of  an 
attempt  to  commit  larceny.*^  And  on  a  joint  indictment 
for  murder  one  may  be  convicted  of  murder  and  the  other  of 

*  manslaughter.*® 

The  rule  that  one  of  several  joiiit  defendants  may  be  con- 
victed, and  the  others  acquitted,  does  not  apply  to  the  full 

44  Com.  y.  Brown,  12  Gray  (Mass.)  135;  Rex  v.  Hempstead,  Russ.  & 
,  R.  344 ;  Reg.  v.  Dovey,  2  Denison,  Crown  Cas.  86 ;  Com.  v.  Slate,  11 
Gray  (Mass.)  63;  2  Hawk.  P.  C.  c.  25,  §  80;  Brown  v.  State,  5  Yerg. 
(Tenn.)  367;  Com.  v.  Griffin,  3  Cush.  (Mass.)  523;  State  v.  Smith,  37 
Mo.  58;  Com.  v.  Cook,  6  Serg.  &  R.  (Pa.)  577,  9  Am.  Dec.  465;  State 
V.  O'Brien,  18  R.  I.  105,  25  Atl.  910;  State  v.  Bradley,  9  Ridi.  (S.  a) 
168.  **The  case  of  Reg.  v.  Dovey,  2  Denison,  Crown  Caa.  92,  and  .oth- 
er cases  subsequent  to  that  of  Rex  y.  Messlngham  (1  Moody,  Crown 
Cas.  257)  explain  and  Illustrate  the  principle  and  the  extent  to  which 
It  Is  to  be  carried  In  the  matter  of  charging  a  joint  felony  in  receiv- 
ing stolen  goods  knowing  them  to  be  such.  To  sustain  a  joint  charge 
against  two  for  one  and  the  same  offense,  there  must  be  a  joint  re- 
ceipt at  one  and  the  same  time;  and  a  receipt  of  goods  by  one  of  the 
parties  at  one  time  and  place,  and  a  subsequent  receipt  by  another, 
will  not  sustain  the  joint  charge,  but  will  authorize  the  conviction  of. 
the, party  who  first  received  them.  He  Is  properly  found. guilty  of 
receiving  stolen  goods.  So  the  entire  acquittal  of  one  of  two  parties 
charged  exonerates  that  party,  but  leaves  the  indictment  valid  and 
effectual  as  against  the  one  found  guilty  by  the  jury.'*  Com.  v.  Slate, 
supra. 

4B  Klein  v.  People,  31  N.  Y.  229.  See  Shouse  v.  Com.,  5  Pa.  83; 
Rex  V.  Butterworth,  Russ.  &  R.  520;   White  v.  People,  32  N.  T.  465. 

4«  1  Chit.  Cr.  Law,  270;  Rex  v.  Butterworth,  Russ.  &  R  520.  But 
see  Rex  v.  Hempstead,  Russ.  &  R.  344;  Rex  v.  QuaU,  1  Craw.  & 
D.  191. 

47  Klein  v.  People,  31  N.  Y.  229. 

48  u.  S.  V.  Harding,  1  WaU.  Jr.  127,  Fed.  Cad.  No.  15,301;  Mask 
V.  State,  32  Miss.  406. 
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extent  in  the  case  of  crimes  which  cannot  be  committed  by 
one  person  alone,  as  in  the  case  of  riot,  which  cannot  be 
committed  by  less  tjian  three,*®  and  conspiracy,  which  re- 
quires at  least  two/**  If  so  many  are  acquitted  that  there 
remains  less  than  the  number  necessary  to  .commit  the 
crime,  all  must  be  acquitted.'^ 

Effect  of  Misjoinder  of  Parties 

If  the  fact  that  there  is  a  misjoinder  of  parties  appears  on 
the  face  of  the  indictment,  the  objection,  at  common  law, 
may  be  raised  by  demurrer,  or  by  motion  in  arrest  of  judg- 
ment, or  on  writ  of  error ;  or  the  court,  in  its  discretion  may 
quash  the  indictment  on  motion.**  If  the  objection  does 
not  so  appear,  it  may  be  raised  by  plea  in  abatement,  or  the 
defendants  may  wait  until  the  fact  of  misjoinder  appears 
from  the  evidence,  and  then  claim  an  acquittal.'*  There  is 
some  conflict  in  the  authorities  on  these  points,  and  in  some 
jurisdictions  the  common-law  rules  have  been  change4  by 
statute. 

Severance 

Where  several  persons  are  rightly  joined  in  one  indict- 
ment, the  court  may,  in  its  discretion,  grant  them  a  sever- 
ance ;  that  is,  separate  trials.'* 

Several  Counts 

The  fact  that  several  defendants  are  charged  in  different 
counts  of  the  same  indictment  with  different  offenses  of  the 
same  nature  does  not  render  the  indictment  bad  in  law,  so 
that  objection  may  be  taken  by  demurrer,  motion  in  arrest 

4»  Clark,  Cr.  Law,  450.  »o  Id.  155. 

Bi  Rex  v.  Kinnersley,  1  Strange,  193;  fcez  y.  Heaps,  2  Salk.  683; 
Rex  y.  Nichols,  13  East,  412,  note;  State  v.  O'Donald,  1  McCord  (S. 
C.)  532,  10  Am.  Dec.  601;  State  v.  Allison,  3  Yerg.  (Tenn.)  428 ;  Penn- 
sylyania  v.  Huston,  Add.  (Pa.)  334;  Turpin  y.  State,  4  Blackf.  (Ind.) 
72;  Stephens  v.  State,  14  Ohio,  388. 

» 2  Young  y.  Rex,  3  Term  R.  103;  Rex  y.  Weston,  1  Strange,  623; 
Reg.  y.  Devett,  8  Car.  &  P.  639;  People  v.  Hawkins,  34  CaL  181; 
Galbreath  y.  State,  36  Tex.  200;   EHUott  y.  State,  26  Ala.  78. 

Bs  Elliott  y.  State,  supra ;  Stephens  y.  State,  14  Ohio,  386;  Lftnd- 
sey  y.  State,  48  Ala.  169;  Baker  y.  People,  105  111.  452. 

"  Post,  p.  503. 
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of  judgment,  or  on  writ  of  error;  but  the  court,  in  the. ex- 
ercise of  its  discretion,  may  quash  the  indictment." •  In 
overruling  a  demurrer  to  such  an  indictment  it  was  said 
that  "this  would  have  been  a  good  ground  of  application  to 
the  discretion  of  the  court  to  quash  the  indictment  for  the 
inconvenience  which  may  arise  at  the  trial  from  joining  dif- 
ferent counts  against  different  offenders ;  but  where,  to  the 
offenses  so  charged  in  different  counts,  there  may  be  the 
same  plea  and  the  same  judgment,  there  is  no  authority  for 
saying  that  such  joinder  in  one  indictment  is  *bad  in  point 
of  law,  nor  is  there  any  legal  incongruity  on  the  face  of  it, 
to  warrant  us  in  giving  judgment  for  the  defendants  on  de- 
murrer." ••  , 

CONCLUSION  OP  INDICTMENT 

114.  An  indictment  for  an  offense,  either  at  common  law  or 
by  statute,  except  for  mere  nonfeasance,  must  c<m- 
elude,  '^against  the  peace  of  the  state ;"  '^  and  an 
indictment  for  an  offense  against  a  statute  must 
also  expressly  count  upon  the  statute,  and  must 
therefore  conclude,  '^against  the  form  of  the  stat- 
ute, and  against  the  peace  of  the  state/' 

In  the  absence  of  statutory  provision  to  the  contrary,  ev- 
ery indictment,  whether  under  a  statute  or  at  common  law, 
except  for  a  mere  nonfeasance,**  must  conclude,  "against 
the  peace  of  the  state."  In  England  it  is,  "against  the  peace 
of  the  king,"  and  in  some  of  our  states  it  is  the  practice  to 
use  the  word  "commonwealth,"  or  the  words  "people  of  the 
state,"  instead  of  "state."  This  conclusion  is  essential  at 
common  law,  and  its  omission  is  fatal  to  the  indictment.** 

SB  Rex  ▼.  Kingston,  8  East,  41.  «•  Rex  ▼.  Kingston,  supra. 

»T  Or  "of  the  commonwealth,"  or  "of  the  people  *of  the  state," 
where  It  Is  the  practice  In  the  particular  state  to  use  these  terms. 

»«  Reg.  V.  Wyat,  1  Salk.  380. 

«•  2  Hale,  P.  0.  188;  2  Hawk.  P.  0.  c  25,  S  92;  Holmes'  Case,  Cro. 
Gar.  377;  Palfrey's  Case,  Cro.  Jac.  527;  Reg.  y.  lAngley,  3  Salk. 
190 ;  Rex  ▼.  Cook,  Russ.  &  R.  176;  Damon's  Case,  6  GreenL  (Me.)  148; 
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It  is  usual  to  use  the  words  "against  the  peace  and  dignity 
of  the  state"  but  the  word  "dignity"  is  not  necessary/* 
"Against  the  peace,"  without  adding  "of  the  state,"  would 
not  be  sufficient.'^  In  some  states  a  form  of  conclusion  is 
prescribed  by  the  Constitution  or  by  statute,  and  the  form 
so  prescribed  must  be  followed,**  at  least  substantially, 
though  an  immaterial  variance  therefrom  will  not  render 
the  indictment  bad.**  In  a  few  states  a  literal  compliance 
with  the  Constitution  has  been  held  necessary.**- 

Whoever  commits  an  offense  indictable  cither  by  statute 
or  common  law  is  guilty  of  a  breach  of  the  peace  of  that 
government  which  exercises  jurisdiction,  for  the  time  be- 
ing, over  the  place  where  such  offense  is  committed;  and 
in  setting  forth  the  offense  an  omission  to  charge  it  as  hav- 
ing been  done  against  the  peace  pf  that  government  is 
fatal.**  Thus,  where  an  indictment,  in  England,  for  an  of- 
fense committed  in  the  reign  of  a  previous  sovereign,  con- 
cluded against  the  peace  of  the  sovereign  reigning  at  the 
time  of  the  indictment,  the  defect  was  held  fatal.**  And  an 
indictment  in  Maine,  after  it  had  become  a  state,  for  an 
offense  committed  when  its  territory  was  a  portion  of 
Massachusetts,  was  held  bad  because  it  concluded  against 

State  Y.  Evans,  27  N.  G.  003;  Rogers  v.  Com.,  5  Serg.  &  R.  (Pa.)  463 ; 
Ck>m.  ▼.  Carney,  4  Grat.  (Va.)  546;  State  y.  Washington,  1  Bay  (S. 
C.)  120,  1  Am.  Dec.  601 ;  Browne's  Case,  3  Greenl.  (Me.)  177;  State 
y.  Soule,  20  Me.  19;  State  y.  Kean,  10  N.  H.  847,  34  Am.  Dec.  162; 
Thompson  y.  Com.,  20  Grat  (Va.)  724.  But  see  Gragg  y.  State,  3  Okl, 
Cr.  409,  106  Pae.  350. 

«o  2  Hale,  P.  C.  188;  2  Hawk.  P.  C.  c.  26,  |  94;  2  Bolle,  Abr.  82; 
Com.  y.  Caldwell,  14  Mass.  330. 

«i  2  Hale,  P.  C.  188 ;,  Damon's  Case,  6  Greenl.  (Me.)  148. 

«2  State  y.  Lopez,  19  Mo*.  254;  Copi.  y.  Carney,  4  Grat  (Va.)  646; 
Anderson  y.  State,  6  Ark.  444;  Rogers  y.  (3om.,  6  Serg.  &  IL  (Pa.) 
463.    Contra,  Chemgas  y.  Tynan,  81  Colo.  35,  116  Pac.  1045. 

«s  State  y.  Kean,  10  N.  H.  847,  34  Am.  Pee.  162,  supra ;  Anderson 
y.  State,  5  Ark.  445 ;  State  y.  Allen,  8  W.  Va.  680;  SZarresseller  y. 
People,  17  IlL  101. 

«4  See  page  857,  note  62.  supra. 

«6  Damon's  (3ase,  6  GreenL  (Me.)  148;  Reg.  y.  Lane,  3  Salk.  190, 
2  Ld.  Raym.  1034;  2  Hawk.  P.  a  c.  25,  |  95;  2  Hale,  P.  a  188;  Rez 
y.  Lookup,  8  Burrows,  1903, 

««  Rex  y.  Lookup,  supra. 
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the  peace  of  Maine,  instead  of  against  the  peace  of  Massa- 
chusetts.*^ 

Every  indictment  on  a  statute,  except  for  'mere  nonfeas- 
ance,**  must  also  have  this  conclusion.**  In  addition  to 
this,  every  indictment  founded  on  a  statute,  including  in- 
dictments for  nonfeasance,  must  conclude  contra  formam 
statuti,  by  the  words  "against  the  form  of  the  statute  in 
such  case  made  and  provided,"  or  words  to  that  effect.^* 
Both  of  these  conclusions  ar^  necessary.  The  latter  will  not 
supply  an  omission  of  the  former,  nor  the  former  an  omis- 
sion of  the  latter.''^  The  conclusion  contra  formam  statuti 
is  to  show  that  the  prosecution  proceeds  upon  a  statute  in 
contradistinction  to  the  common  law,  and  is  essential.  "A 
judgment  by  statute  shall  never  be  given  on  an  indictment 
at  common  law,  as  every  indictment  which  doth  not  con- 
clude contra  formam  statuti  shall  be  taken  to  be.  And 
therefore,  if  an  indictment  do  not  conclude  contra  formam 
-  statuti,  and  the  offense  indicted  6e  only  prohibited  by  stat- 
flte,  and  not  by  common  law,  it  is  wholly  insufficient,  and 
no  judgment  at  all  can  be  given  upon  it."  ^* 

The  conclusion  contra  formam  statuti  is  necessary  at 


«T  Damon's  Case,  supra.  •«  1  Chit.  Cr.  Law,  246. 

«»  2  Hale,  P.  0.  188;  Palfrey's  Case,  Cro.  Jaa  527;  Reg.  ▼.  Lane, 
2f  Ld.  Raym.  1034;  Reg.  ▼.  Langley,  3  Salk.  190;  Rex  v.  Cook,  Russ. 
&  R.  176. 

70  2  Hawk.  P.  0.  c.  25,  {  116.    And  see  cases  hereafter  cited. 

Ti  Com.  V.  Town  of  Northampton,  2  Mass.  116;  Rex  v.  Oook,  Rnss. 
&  R.  176. 

T2  2  Hawk.  P.  C.  c.  25,  §  116;  1  Hale,  P.  C.  172,  189,  192;  Rex  v. 
Clerk,  1  Salk.  870;  Rex  v.  Winter,  13  East,  258;  Reg.  v.  Harman,  2 
Ld.  RaynoL  1104;  Wells  v.  Iggulden,  3  Bam.  &  C.  186;  Com.  v.  In- 
habitants of  Springfield,  7  Mass.  9 ;  State  v.  Sonle,  20  Me.  19;  State 
V.  Evans,  7  Gill  &  J.  (Md.)  290 ;  McCuUough  v.  Com.,  Hardin  (Ky.) 
102;  State  v.  Jim,  7  N.  O.  3;  Crain  v.  State,  2  Yerg.  (Tenn.)  390; 
State  V.  Humphreys,  1  Overt  (Tenn.)  307.  The  same  is  trae  of  a 
complaint  for  violation  of  a  city  by-law  or  ordinance,  where  the 
prosecution  can  only  be  maintained  by  virtue  of  a  statuta  It  must 
conclude,  not  merely  "against  the  form  of  the  by-laws  of  said  city," 
but  also  "against  the  form  of  the  statute."  Com.  v.  Worcester,  3 
Pidc.  (Mass.)  475;  Com.  v.  Gay,  5  Pick.  (Mass.)  44;  Stevens  v.  Di- 
mond,  6  N.  H.  330. 
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common  law  where  an  offense  is  entirely  created  by  statute, 
and  did  not  exist  at  common  law ;  ^*  or  where  an  oflFense  at 
common  law  i^  by  statute  made  an  offense  of  a  higher  na- 
ture, as  where  a  misdemeanor  is  made  a  felony ;  ^*  or  where 
the  statute  expressly  or  impliedly  repeals  the  common  law 
in  relation  to  the  offense;  ^*  or  where  an  increased  punish- 
ment is  prescribed  by  statute  for  an  existing  common-law 
offense  accompanied  by  certain  circumstances  of  aggrava- 
tion/* But  this  conclusion  is  only  necessary  where  the  in- 
dictment is  founded  on  a  stattite.  It  is  not  necessary  where 
the  offense  exists  at  common  law,  and  a  statute  merely  de- 
prives the  offender,  under  particular  circumstances,  of  some 
benefit  to  which  he  was  entitled,  as  formerly  of  the  benefit 
of  clergy  ;^^  or  where  a  common-law  offense  committed 
abroad  is  made  punishable  here ;  ^'  or  where  a  statute  mere- 
ly changes  a  rule  of  evidence  in  relation  to  a  common-law 
offense;^*  or  where  a  common-law  offense  is  merely  de- 
clared by  statute ;  ••  or  where  the  punishment  of  a  com- 
mon-law offense  is  merely  fixed  by  statute.®^ 

Where  an  indictment  contains  several  counts,  each  count 

T«  2  Hawk.  P.  O.  c.  23,  §  99,  Id.  c.  25.  §  116;"  1  Hale,  P.  C.  172,.  189,-^ 
192;  Com.  v.  Town  of  Northampton,  2  Mass.  116;  Com.  v.  Inhabit- 
ants of  Springfield,  7  Mass.  13. 

T*2  Hale,  P.  O.  189;  2  Hawk.  P.  C.  e.  25,  §  116;   State  v.  Wright, 

4  McCord  (S.  C.)  358;  Anderson  v.  State,  5  Ark.  445;   State  v.  Kean, 

10  N.  H.  347,  10  Am.  Dec.  162;    State  v.  Johnson,  1  Walk.  (Miss.) 

392;   State  v.  Ripley,  2  Brev.  (S.  C.)  300;    State  v.  Jim,  7  N.  C.  3; 

'  State  v.  Evans,  7  GUI  &  J.  (Md.)  290;  State  v.  Sonle,  20  Me.  19. 

75  Com.  v.  Cooley,  10  Pick.  (Mass.)  37;  Com.  v.  Ayer,  3  Cush. 
(Mass.)  152;  Com.  v.  Dennis,  105  Mass.  162. 

Te  State  v.  MeKettrick,  14  S.  C.  346;  People  v.  Enoch,  13  Wend. 
(N.  f .)  150,  27  Am.  Dec.  197. 

T7  2  Hale,  P.  C.  190;  Rex  v.  Dickenson,  1  Saund.  135,  note  3. 

T«  Rex  V.  Sawyer,  Russ.  &  R.  294. 

T*  2  Hale,  P.  C.  190,  288;   2  Hawk.  P.  C.  c.  46,  8  43;  J.  Kel.  32. 

«o  2  Hale,  P.  C.  189;  People  v.  Enoch,  13  AVend.  (N.  Y.)  175,  27 
Am.  Dec.  197 ;   State  v.  Evans,  7  Gill  &  J.  (Md.)  290. 

siRussel  V.  Com.,  7  Serg.  &  R.  (Pa.)  489;  Rex  v.  (Jhatburn,  1 
Moody,  Crown  Cas.  408 ;  WUllams  v.  Reg.,  7  Q.  B.  250;  Rex  v.  Ber- 
ry, 1  Moody  &  R.  463;  State  v.  Burt,  25  Vt.  373;  Chiles  v.  Com.,  2 
Va.  Cas.  260;  State  v.  Ratts,  63  N.  C.  503;  Com.  v.  Searle,  2  Bin. 
(Pa.)  332,  4  Am.  Dec.  446;  White  v.  Com.,  6  Bin.  (Pa.)  179,  6  Am. 
Dec.  443.    But  see  2  Hale,  P.  C.  190;  2  Rolle,  Abr.  82. 
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is  a  separate  charge,  and  must  have  a  proper  conclusion.  By 
the  weight  of  authority,  the  conclusion  of  one  count  cannot 
supply  the  omission  of  a  conclusion  in  another.** 

These  exact  words  need  not  be  used,  but  the  words  sub- 
stituted must  be  an  equivalent.  "It  may  be  going  too  far," 
it  has  been  said,  "to  say  that  no  other  form  of  words  can 
be  devised  which  would  be  equivalent  to  contra  formam 
statuti ;  but  it  is  certain  that  no  words  would  be  sufficient 
unless  they  clearly  and  explicitly  refer  to  the  statute  as  the 
foundation  of  the  suit."  *•  The  words  "against  the  law  in 
such  case  provided"  have  been  held  not  si;fficient,**  but 
"^against  the  peace  and  the  statute"  are  sufficient.** 

We  have  already  seen  that  a  conclusion  contra  formam 
statuti  cannot  aid  an  indictment  which  does  not  contain 
sufficient  averments  to  bring  the  case  within  a  statute.** 
We  have  also  seen  that  an  indictment  need  not  recite  the 
particular  statute  on  which  it  is  founded.*' 

"Where  there  are  two  statutes  which  relate  to  the  offense, 
there  have  been  various  distinctions  taken;  respecting  the 
conclusion  against  the  form  of  the  'statutes'  in  the  plural, 
or  'statute'  in  the  singular,  only.  ThUs  it  "was  formerly 
holden  by  several  authorities  that  where  an  offense  is  pro- 
hibited by  several  independent  statutes,  it  is  necessary  to 
conclude  in  the  plural ;  **  but  now  the  better  opinion*  seems 
to  be  that  a  conclusion  in  the  singular  will  suffice,  and  it 
will  be  construed  to  refer  to  that  enactment  which  is  most 

« 

«3  State  T.  Soule,  20  Me.  19;  State  v.  Johnson,  Walk.  (Miss.)  392. 
But  see  McGuire  y.  State,  37  Ala.  161. 

8sCk>m.  y.  Inhabitants  of  Stockbridge,  11  Mass.  279;  Lee  y. 
Clarke,  2  East,  333;  State  y.  Holly,  2  Bay  (S.  G.)  262.  Bat  see 
State  y.  Tumage,  2  Nott  &  Mca  (S.  C.)  158;  U.  S.  y.  Smith,  2  Ma- 
son, 143,  Fed.  Cas.  No.  16,338. 

8«  Com.  y.  Inhabitants  of  Stockbridge,  snpra;  Bnt  see  Hndscm  y. 
State,  1  Blackf.  (Ind.)  318 ;  PuUer  y.  State,  1  Black!  (Ind.)  66. 

85  Com.  y.  Caldwell,  14  Mass.  330. 

««  Ante.  p.  302. 

•T  Ante,  p.  300. 

88  Broughton  y.  Moore,  Cro.  Jac.  142;  Dormer's  Case,  2  Leon.  5; 
Petehet  y.  Woolston,  Aleyn,  49;  Bex  t.  Oox,  2  Bulst  258;  State  y. 
Cassel,  2  Har.  &  G.  (Md.)  407. 
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l6T  the  public  benefit."  ••  It  has  been  hdd  that  where  an 
offense  is  created  by  one  statute,  and  the  punishment  pre- 
scribed or  affixed  by  another,  the  conclusion  should  be  in 
the  plural ;  ••  but  this  is  not  necessary  "where  the  statute 
creating  the  offense  is  only  amended  or  regulated,  or  altered 
in  parts  thereof  which  do  not  relate  to  the  offense  or  to  the 
punishment  thereof."  •^  It  has  been  held  that  ivhere.an  in- 
dictment or  information  is  founded  on  a  single  statute,  a 
conclusion  contra  formam  statutorum  is  fatal,  •*  but  on  this 
point  there  is  a  direct  conflict  in  the  authorities,  and  the 
weight  of  opinion  is  to  the  contrary.** 

Where  the  conclusion  contra  formam  statuti  is  unneces- 
sarily inserted,  and  the  indictment  may  be  sustained  at 
common  law,  these  words  may  be  rejected  as  surplusage, 
and  the  judgment  given  as  at  common  law.*^ 

•»  1  Chit  Or.  Law,  291;  1  Hale,  P.  a  173;  2  Hawk.  P.  0.  c.  25,  | 
117;  Horthbury  v.  Levlngham,  Sid.  348;  Owen,  135;  Rex  v.  CJolllns, 
2  Leach,  Crown  Cas.  827;  4  Coke,  48a;  People  v.  Walbrldge,  6  Cow. 
(N.  Y.)  512;  U.  S.  v.  Furlong,  5  Wheat  184,  5  U  Ed.  64;  Kenrick 
V.  U.  S.,  1  GaU.  268.  Fed.  Cas.  No.  7,713 ;  State  v.  Dayton,  23.  N.  J. 
Law,  49,  61,  53  Am.  Dec.  270;  State  v.  Berry,  9  N.  J.  Law,  374. 

•0  2  Hale,  P.  C.  173;  Dormer's  Case,  2  Leon.  5;  Broughton  v. 
Moore,  Cro.  Jac.  142;  State  v.  Cassel,  2  Har.  &  G.  (Md.)  407 ;  Kane 
V.  People,  8  Wend.  (N.  Y.)  212.  But  see  1  Chit  Cr.  Law,  292;  2 
Hawk.  P.  C.  c.  26v  I  117;  Parker  v.  Webb,  3  Lev.  61;  U.  S.  v.  Gl- 
bert,  2  Sumn.  19,  Fed.  Qas.  No.  15,204;  Butman*s  Case,  8  Greenl. 
(Me.)  113. 

•lEane  v.  People,  supra;  Dlngley  v.  Moor,  Cro.  El!z.  750;  Pink- 
ney  v.  Inhabitants,  2  Saund.  377,  note  12;  Bex  v.  Dickenson,  1 
Saund.  135,  note  3. 

•2  2  Hawk.  P.  C.  c.  26,  I  117;  Andrews  v.  Hundred  of  Lewknor, 
Cro.  Jac,  187,  Yel.  116. 

••  2  Hale,  P.  0.  173;  Com.  v.  Hooper,  5  Pick.  (Mass.)  42;  State  y. 
Townley,  18  N.  J.  Law,  311;  Kenrick  v.  U.  S.,  1  Gall.  268,  Fed.  Cas. 
No.  7,713;  U.  S.  v.  Glbert,  2  Sumn.  21,  89,  Fed.  C3as.  No.  15,204. 

•*2  Hale,  P.  C.  190;  Reg.  v.  Wyat  1  Salk.  381;  2  Hawk.  P.  C.  c. 
25, 1 115;  Rex  y.  Mathews,  5  Term  Rw  162,  2  Leach,  Crown  Cas.  584; 
Reg.  y.  Wlgg,  2  Ld.  Raym.  1163;  Rex  y.  Harris,  4  Term  R.  202; 
Com.  y.  Hoxey,  16  Mass.  385;  Pennsylyanla  y.  Bell,  Add.  (Pa.)  171, 
1  Am.  Dec.  298;  State  y.  Goye,  34  N.  H.  510;  Haslip  y.  State,  4 
Hayw.  (Tenn.)  273 ;  Respubllca  y.  NeweU,  3  Yeates  (Pa.)  407,  2  Am. 
Dec.  381;  Dayls  y.  State,  3  Har:  &  J.  (Md.)  154;  South  worth  y. 
State,  5  Conn.  325;  Knowles  y.  State,  3  Day  (Conn.)  103;  Fuller  y. 
State,  1  Blackf.  (Ind.)  65;   State  y.  Phelps,  U  Yt  116,  34  Am.  Dec 
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In  England,  and  in  some  of  our  states,  statutes  have  been 
enacted  declaring  in  substance  that  no  indictment,  informa- 
.  tion,  or  complaint  shall  be  held  insufficient  for  want  of  a 
proper  conclusion.*'  In  some  states,  on  the  other  hand,  as 
we  have  seen,  not  only  is  there  no  such  statute,  but  there 
are  constitutional  provisions  declaring  the  formal  conclu- 
sion necessary,  so  that  no  statute  dispensing  with  the  ne- 
cessity for  it  would  be  valid. 

Though  it  has  sometimes  been  customary,  it  is  altogether 
unnecessary,  to  insert  in  the  conclusion  of  an  indictment 
the  words,  "to  the  great  damage  of"  the  party  injured  by 
the  crime,  "to  the  evil  example  of  all  others,"  or  "to  the 
great  displeasure  of  Almighty  God."  ••  Nor,  it  seems,  is  it 
necessary,  though  it  is  customary,  to  insert  the  words  "to 
the  common  nuisance  of  the  citizens  of  the  state,"  or,  in  Eng- 
land, "of  all  the  liege  subjects  of  our  lord  the  king,"  in  in- 
dictments against  common  barretors,  common  scolds,  and 
for  other  common  nuisances,  though  on  this  point  there  is 
a  conflict.*^ 

672 ;  Gregory  v.  Com.,  2  Dana  (Ky.)  417 ;  State  v.  Buckman,  8  N.  H. 
203,  29  Am.  Dec.  646;  State  v.  Burt,  25  Vt  373;  State  v.  White.  15 
S.  0.  381.  But  where  an  offense  which  was  a  misdemeanor  at  com- 
mon law  is  made  a  felony  by  statute,  there  can  be  no  Judgment  as 
for  a  misdemeanor  at  common  law.  See  the  cases  dted  in  note  74, 
page  368,  supra. 

OS  See  State  y.  Cadle,  19  Ark.  613;  Com.  y.  Kennedy,  15  B.  Hon. 
(Ky.)  531 ;   State  y.  Dorr,  82  Me.  341,  19  Aa  861. 

••1  Chit  Cr.  Law,  245;  Rex  y.  Cooper,  2  Strange,  1246. 

•7  2  Hawk.  P.  O.  c.  25,  §  59;  Com.  y.  Haynes,  2  Gray  (Mass.)  73, 
61  Am.  Dec.  437 ;  Com.  v.  Reynolds,  14  Gray  (Mass.)  91,  74  Am.  Dec. 
665;  Com.  y.  Parker,  4  Allen  (Mass.)  313.  Contra,  1  Chit.  Or.  Law, 
245;  Rex  y.  Pappineau,  2  Strange,  688;  Rex  y.  Cooper,  Id.  1246; 
Com.  y.  Faris,  5  Rand.  (Va.)  691;  Reg.  y.  Holmes,  6  Cbx,  Cr.  Cas. 
216 ;  Com.  y.  Smith,  6  Cush.  (Mass.)  81 ;  Com.  y.  Buxton,  10  Gray 
(Miass.)  9. 
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AMENDMENT 

115.  At  common  law,  an  information  could  be  amended  by 

the  prosecuting  officer  at  any  time  by  leave  of  the 
court;  but  an  indictment,  being  a  finding  by  the 
grand  jury  on  oath,  could  not  be  so  amended. 

116.  By  statute,  in  most  jurisdictions,  either  an  indictment 

or  information  may  now  be  amended  in  various 
particulars. 

Since  an  indictment  is  a  finding  by  the  grand  jury  upon 
oath,  and,  at  common  law,  depends  upon  this  fact,  among 
others,  for  its  validity,  it  follows  that  it  cannot,  at  common 
law,  be  amended  by  the  court,  without  the  concurrence  of 
the  grand  jury  that  presented  it;  and  the  rule,  because  of 
its  reason,  necessarily  applies  to  every  offense,  whether  it 
be  a  felony  or  merely  a  misdemeanor.**  In  some  states  it 
is  held  that  it  cannot  even  be  amended,  with  the  defend- 
ant's consent,  as  to  matters  of  substance,  where  the  proscr 
cution  is  required  to  be  by  indictment.**  It  is,  or  was  at 
one  time,  the  practice  in  England  for  the  grand  jury  to  con- 
sent at  the  time  they  were  sworn  that  the  court  should 
amend  matters  of  form,  altering  no  matter  of  substance; 
and  mere  informalities  could  be  amended  by  the  court  at 

••1  Chit.  Cr.  Law,  298;  2  Hawk.  P.  O.  c.  25,  8  96;  Rex  v.  Wilkes, 
4  Burrows,  2570;  State  v.  Sexton,  10  N.  C.  184,  14  Am.  Dec.  584; 
People  V.  Campbell,  4  Parker,  Cr.  R.  (N.  Y.)  386;  Ex  parte  Bain, 
121  U.  S.  1,  7  Sup.  Ct.  781,  30  U  Ed.  849;  Com.  v.  Mahar,  16  Pick. 
(Mass.)  120;  Patrick  v.  People.  132  lU.  529,  24  N.  E.  619;  Com.  v. 
Inhabitants  of  Phllllpsburg,  10  Mass.  78;  State  v.  Squire,  10  N.  H. 
558;  Sanders  v.  State,  26  Tex.  119 ;  State  v.  McCarthy,  17  R.  I.  370, 
22  Atl.  282 ;  State  v.  Kennedy,  36  Yt.  563;  Com.  y.  Buzzard,  5  Grat. 
(Va.)  694;  State  v.  Terrebonne,  45  La.  Ann.  25,  12  South.  315.  But 
see  MUler  y.  State,  68  Miss.  221,  8  South.  273. 

••Com.  y.  Maher,  16  Pick.  (Miass.)  120;  People  y.  Campbell,  4 
Parker,  Cr.  R.  (N.  Y.)  386;  Com.  v.  Adams,  92  Ky.  134,  17  S.  W.  276. 
Contra,  McCorkle  y.  State,  14  Ind.  39;  State  y.  Falle,  43  S.  C.  52, 
20  S.  E.  798;  State  y.  Cody,  119  N.  C.  908,  26  S.  E.  252,  56  Am.  St 
Rep.  692;  by  statute,  State  y.  McCarthy.  17  R.  I.  370,  22  AtL  282; 
Reynolds  y.  State,  92  Ala.  44,  9  South.  398. 
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any  time  before  trial,  or  perhaps  during  the  trial.*  Some  of 
the  courts  in  this  country  have  held  it  competent  for  the 
court  to  amend  matters  of  form,  but  others  hold  the  con- 
trary, where  such  an  amendment  is  not  expressly  allowed 
by  statute.  The  omission  of  an  averment  which  is  essential 
is  fatal  at  common  law,  though  the  averment  is  purely  tech- 
nical and  formal.* 

The  caption  of  an  indictment  may,  afi  we  have  seen,  be 
amended  at  any  time,  so  as  to  conform  to  the  other  records 
of  the  court;  but  this  is  no  violation  of  the  rule,  for  the 
caption  is  no  part  of  the  indictment.* 

Informations,  since  they  are  not  found  upon  the  oath  of 
a  grand  jury,  may,  at  common  law,  be  amended  by  leave  of 
the  court,  at  any  time  before  trial,  even  after  plea.  "There 
is  a  great  difference,"  said  Lord  Mansfield  in  a  leading  case, 
"between  amending  indictments  and.  amending  informa- 
tions. Indictments  are  found  upon  the  oaths  of  a  jury,  and 
ought  only  to  be  amended  by  themselves ;  but  informations 
arc  as  declarations  in  the  king's  suit.  An  officer  of  the 
crown  has  the  right  of  framing  them  originally,  and  may, 
with  leave,  amend,  in  like  manner  as  any  plaintiff  may  do. 
If  the  amendment  can  give  occasion  to  a  new  defense,  the 
defendant  has  Jeave  to  change  his  plea."  * 

In  England,  and  in  many  of  our  states,  statutes  have  been 
enacted,  allowing  mistakes  in  the  statement  of  time  and 
place,  names  and  description  of  persons,  description  of  prop- 
erty, statements  of  ownership,  etc.,  to  be  cured  by  amend- 
ment at  the  trial,  in  the  discretion  of  the  court,  if  the  de- 
fendant cannot  be  prejudiced  thereby  in  his  defense  on  the 
merits.    In  some  states  it  is  merely  provided  that  indict- 

1 2  Hawk.  P.  O.  c.  25,  S  08. 

sOom.  y.  Inhabitants  of  PhUUpsburg,  10  Mass.  78;  State  t. 
Hughes*  1  Swan  (Tenn.)  261. 

•  Ante,  p.  isa 

«  Rex  T.  Wilkes,  4  Burrows,  2527,  2569.  And  see  Anon.,  1  Salk. 
60;  Rex  v.  Nixon,  1  Strange,  185 ;  Bex  v.  Gharlesworth,  2  Strange, 
871;  Bex  v.  Harris,  1  Salk.  47;  Bex  ▼.  Holland,  4  Term  B.  457; 
State  y.  Bowley,  12  COnn.  101;  Com.  y«  Bodes,  1  Dana  (Ky.)  5d5; 
State  y.  Terreboune,  45  La.  Ann.  25,  12  South.  315 ;  ^tate  y.  Weare, 
38  N.  H.  314;  State  y.  White,  64  Vt  372,  24  Ati.  25a 
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ments,  etc.,  may  be  amended  in  matters  of  form,  where  the 
defendant  cannot  be  prejudiced  thereby.  These  statutes 
must  be  read  in  connection  with,  and  subject  to,  the  consti- 
tutional provisions  of  the  particular  state.  In  some  states, 
as  we  have  heretofore  shown,  the  Constitution  requires  all 
prosecutions  to  be  by  indictment.  Clearly,  in  these  states, 
a  statute  cannot  be  so  construed  as  to  authorize  an  indict- 
ment to  be  amended  by  the  court,  even  with  the  defendant's 
consent,  either  during  the  tris^l  or  before  plea,  in  any  matter 
of  substance,  for  the  accusation  as  amended  would  not  be  a 
finding  by  the  grand  jury.*^  In  most,  if  not  all,  of  the  states, 
the  Constitution  guarantees  to  persons  accused  of  crime  the 
right  to  be  fully  and  substantially  informed  of  the  charge 
against  them,  before  they  can  be  called  upon  to  answer, 
either  by  an  express  provisign  to  that  effect,  or  impliedly  by 
the  provision  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  In  no  state,  there-^ 
fore,  can  the  Legislature  authorize  either  an  indictment  or 
an  information  to  be  amended  during  the  trial  in  matter  of 
substance.*  It  may  authorize  amendments  in  matters  of 
form.'' 

The  difficulty  is  in  determining  what  defects  are  mere 
matter  of  form  and  what  are  matter  of  substance,  and  the 
authorities  are  conflicting.  We  may  state  as  a  rule,  that  no 
omission  or  misstatement  which  prevents  the  indictment 

8  Ante,  pp.  125,  165;  People  v.  Campbell,  4  Parker,  Cr.  R.  (N.  Y.) 
3S6;  State  y.  Ham,  72  N.  J.  Law,  4,  60  Atl.  41;  State  v.  Armstrong, 
4  Minn.  335  (GU.  251) ;  State  v.  Twining,  71  N.  J.  Law,  388,  58  AU. 
1098. 

•  Ante,  p.  165,  and  cases  .there  cited ;  People  ▼.  Campbell,  4  Parker, 
Or.  R.  (N.  Y.)  386;  Sharp  v.  State,  6  Tex.  App.  6^0;  Collins  v.  State, 
25  Tex.  Supp.  205;  State  ▼.  Startup,  39  N.  J.  Law,  423;  McLaughlin 
▼.  State,  45  Ind.  838 ;  State  v.  Van  Cleve,  5  Wash.  642,  32  Paa  461 ; 
State  V.  McCarthy,  17  R.  I.  370,  22  Atl.  282 ;  Com,  v.  Harrington,  130 
Masa  35;  Dnunmond  y.  State,  4  Tex.  App.  150.  But  see  note,  99, 
page  180. 

7  Com.  ▼.  Holley,  3  Gray  (Mass.)  458;  Peebles  v.  State,  55  Miss. 
434 ;  State  v.  Nulty,  57  Vt.  543 ;  McKinley  ▼.  State,  8  Humph,  (Tenn.) 
72;  State  y.  Schricker,  29  Mo.  265;  State  y.  Chamberlain,  6  Nev. 
257 ;  Rough  v.  Com.,  78  Pa.  495 ;  State  v.  Manning,  14  Tex.  402 ;  State 
V,  FreenAin,  59  Y t  661,  10  AtL  752 ;  and  cases  hereafter  referred  ta 
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from  showing  on  its  face  that  an  offense  has  been  commit- 
ted, or  from  showing  what  offense  is  intended  to  be  charged, 
is  mere  matter  of  form.  It  is  matter  of  substance,  and  can- 
not  be  cured  by  amendment  at  the  trial.*  And  in  no  case 
can  an  indictment  or  information  be  amended  at  the  trial  so 
as  to  change  the  identity  of  the  offense.®" 

The  name  of  the  defendant  is  held  mere  matter  of  form, 
and  may  be  amended,  if  a  statute  permits.^*  Some  of  the 
courts  have  allowed  the  names  of  third  persons  to  be  sup- 
plied or  changed  by  amendment — as  the  name  of  the  owner 
of  property  in  an  indictment  or  information  for  larceny,  and 
similar  crimes ;  ^^  the  name  of  the  owner  of  the  premises  in 
an  indictment  for  burglary  or  arson ;  ^*  the  name  of  the 
thief  in  an  information  for  receiving  stolen  goods ;  ^*  the 
name  of  the  purchaser  in  an  indjctment  for  an  unlawful  sale 
of  intoxicating  liquors ;  **  the  name  of  the  person  assaulted 
in  a  complaint  for  assault  and  batt^ry,^*  and  murder;  ^*  the 
.name  of  the  woman  in  an  indictment  for  adultery/^  and 
seduction ;  *"  of  the  purchaser  in  an  indictment  for  liquor 
selling.^* 

8  State  V.  Learned,  47  Me.  420.  And  see  Com.  ▼.  Harrington,  130 
Mass.  35;  McLaughlin  v.  State,  45  Ind.  338;  State  v.  Startup,  39 
N.  J.  Law,  423 ;  Bates  ▼.  State,  12  Tex.  App.  26 ;  cases  cited  in  note 
6,  supra.    And  see  ante,  pp.  122,  125,  165. 

0  Blumenberg  v.  State,  55  Miss.  528.^ 

10  State  V.  Manning,  14  Tex.  402;  State  v.  Schnciser,  29  Mo.  265; 
Slilflett  V.  CJont,  90  Va.  386,  18  S.  E.  &38 ;  People  v.  Kelly,  6  Cal.  210 ; 
State  y.  Johnson,  93  Mo.  317,  6  S.  W.  77 ;  Miller  v.  State,  68  Miss. 
221,  8  South.  273. 

11  State  y.  Gasayant,  64  Vt.  405,  23  Atl.  636 ;  State  y.  Christian,  30 
La.  Ann.  367 ;  State  y.  Hanks,  39  La.  Ann.  235,  1  South.  458 ;  State 
V.  Ware,  44  La.  Ann.  954,  11  South.  579;  Baker  y.  State,  88  Wis.  140, 
69  N.  W.  570.  Contra,  State  y.  Van  Cleye,  5  Wash.  642,  32  Pac.  461 ; 
State  y.  McCarthy,  17  R.  I.  370,  22  Atl.  282. 

12  People  y.  Hagan,  60  Hun,  577, 14  N.  Y.  Supp.  233.  Contra,  State 
V.  McCarthy,  supra.    And  see,  as  contra.  State  y.  Van  Cleye,  supra. 

18  State  y.  Jenkins,  60  Wis.  599,  19  N.  W.  406. 
1*  Rough  y.  Com.,  78  Pa.  495. 

IB  Rasmussen  y.  State,  63  Wis.  1,  22  N.  W.  835;  State  y.  Soyem, 
225  Mo.  580,  125  S.  W.  769. 

i«  State  y.  Peterson,  41  La.  Ann.  85,  6  South.  527. 
IT  state  y.  Arnold,  50  Vt.  731. 
i«  People  y.  Johnson,  104  N.  Y.  213,  10  N.  E.  690. 
i»  Rough  y.  Com.,  78  Pa.  495. 
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Amendment  has  also  been  allowed  to  correct  a  mistake  in 
the  allegation  of  a  former  conviction  in  an  indictment  for  a 
second  offense,'®  but  not  to  supply  an  entire  omission  of 
such  an  alleg-ation ;  **  to  supply  tlfe  certificate  of  oath  to  a 
complaint  or  information ;  **  to  change  the  description  of 
property  in  an  indictment  or  information  for  larceny ;  *•  to 
change  the  name  of  the  county;  "*  and  to  change  the  time 
at  which  the  offense  was  alleged  to  have  been  committed.*'* 


AIDER  BY  VERDICT 

117.  A  defective  statement  in  an  indictment  will^  at  com- 
mon law,  in  most  jurisdictions,  be  cured  by  a  ver- 
dict of  guilty,  if  the  statement  is  sufficient  to  show 
that  the  offense  has  been  committed,  and  to  ap- 
prise the  defendant  of  the  charge  against  him,  but 
not  othenvise.  In  some  states  the  doctrine  of  aid- 
er by  verdict  is  not  recognized  in  criminal  cases. 

When  we  speak  of  a  defect  in  pleading  being  cured  by 
verdict,  or  a  pleading  being  aided  by  verdict,  we  mean  "the 
healing  or  remission,  by  a  verdict  rendered,  of  a  defect  or 
error  in  pleading,  which  might  have  been  objected  to  before 
verdict,"  or  "the  presumption  of  the  proof  of  all  facts  nec- 
essary to  the  verdict  as  it  stands,  coming  to  the  aid  of  a 
record  in  which  such  facts  are  not  distinctly  alleged."  *• 

With  respect  to  such  imperfections  as  are  aided  by  verdict 

• 

20  Com.  V.  HoUey,  3  Gray  (Mass.)  458. 

SI  See  Ck>m.  y.  Harrington,  130  Mass.  35. 

2»  State  r.  Freenmn,  59  Vt.  661,  10  Atl.  752. 

28  State  ▼.  Carter  (La.)  9  South.  128;  Baker  ▼.  State,  88  Wis.  140, 
59  N.  W.  570.'  Contra,  People  v,  CampbeU,  4  Parker,  Or.  B.  (N.  Y.) 
386.  And  see,  as  contra,  State  v.  McCarthy,  snpra;  State  v.  Van 
Cleve,  supra. 

24  State  y.  Chamberlain,  6  Ney.  257. 

25  Myers  y.  Conk,  79  Pa.  308.  By  statute,  State  y.  Anderson,  126 
La.  779,  51  South.  846 ;  State  y.  May,  45  S.  C.  509,  23  S.  E.  513 ;  Peo- 
ple y.  Jackson,  111  N.  Y.  362,  19  N.  E.  54.  Contra,  Drammond  t. 
State,  4  Tex.  App.  150. 

26  Black,  Law  Diet.  "Alder  by  Verdict." 
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at  common  law,  it  has  been  said  that:  "Where  an  averment 
which  is  necessary  for  the  support  of  the  pleading  is  im- 
perfectly stated,  and  tht^  verdict  on  an  issue  involving  that 
averment  is  found,  if  it  appears  to  the  court  after  verdict 
that  the  verdict  could  not  have  been  found  on  this  issue 
without  proof  of  this  averment,  there,  after  verdict,  the  de- 
fective averment  which  might  have  been  bad  on  demurrer 
is  cured  by  the  verdict."  "  "Where  a  matter  is  so  essen- 
tially necessary  to  be  proved  that,  had  it  not  been  given  in 
evidence,  the  jury  could  not  have  given  a  verdict,  there  the 
want  of  stating  that  matter  in  express  terms  in  the  declara- 
tion (or  indictment),  provided  the  matter  contains  terms 
sufficiently  general  to  comprehend  it  in  fair  and  reasonable 
intendment,  will  be  cured  by  a  verdict ;  and  where  a  general 
allegation  must,  in  fair  construction,  so  far  require  to  be  re- 
stricted that  no  judge  or  jury  could  have  properly  treated  it 
in  an  unrestrained  sense,  it  may  be  reasonably  presumed, 
after  verdict,  that  it  was  so  restrained  at  the  trial."  *• 

The  doctrine  of  aider  by  verdict  is  founded  on  the  com- 
mon law,  and  is  independent  of  any  statutory  enactment. 
Defects  in  pleading  are  aided  by  intendment;  that  is,  the 
court  will,  after  verdict,  presume  or  intend  that  the  particu- 
lar thing  which  is  imperfectly  stated  was  duly  proved  at  the 
trial,  when  it  was  within  the  issue  made  by  the  pleadings, 
and  must  have  been  proved  to  authorize  the  verdict. 

There  is  authority  for  the  proposition  that  a  defective  in- 
dictment cannot  be  aided  by  verdict;  that  no  fault  which 
would  have  been  fatal  on  demurrer  can  be  cured  by  the  ver- 
dict; and,  consequently,  that  any  such  fault  may  be  taken 
advantage  of  by  motion  in  arrest  of  judgment,  or  by  writ  of 
error.**  And  such  has  been  recognized  as  the  rule  in  some 
of  our  states.***  But  in  England  it  is  well  settled  that  the 
common-law  doctrine  of  aider  by  verdict  applies  equally  to 

27  Heymann  y.  Beg.,  L.  R.  8  Q.  B.  105. 

ss  Jackson  y.  Pesked,  1  Maule  &  S.  234. 

«•  1  Starkie,  Or.  PI.  361.    And  see  2  Hale,  P.  O.  193. 

•oOom.  y.  ChUd,  13  Pick.  (Mass.)  198;  Conof.  v.  OolUns,  2  Cash. 
(Mass.)  557;  Com,  y.  Bean,  14  Gray  (Mass.)  52;  People  y.  Wright,  9 
Wend.  (N.  Y.)  198 ;  State  y.  Gove,  34  N.  H.  511 ;  State  y.  Barrett, 
42  N.  H.  466. 
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criminal  as  to  civil  cases,'^  and  the  same  rule  is  recognized 
in  some  of  our  states.**  Of  course,  the  doctrine  is  affected 
to  some  extent  by  the  requirement  in  most  of  our  constitu- 
tions that  no  person  shall  be  held  to  answer  for  a  crime  until 
the  same  is  fully  and  plainly,  formally  and  substantially, 
made  known  to  him."  An  indictment  which  fails  to  meet 
this  requirement  could  not  be  aided  by  verdict,  but  defects 
which  do  not  make  the  mdictment  insufficient  in  this  re- 
spect can  be  so  aided. 

It  will  be  noticed  that  the  verdict  cures  imperfect  and  de- 
fective averments  only,  and  it  cures  them  because  the  facts 
alleged  being  in  issue  will  be  presumed  to  have  been  so 
proved  as  to  warrant  the  verdict.  The  verdict  cannot  cure 
the  total  omission  of  an  essential  averment,  for  a  fact  not 
stated  at  all  cannot  have  been  in  issue,  and  there  can  be  no 
room  for  presumption  or  intendment,'*  The  following 
statement  with  reference  to  pleading  in  civil  cases  clearly 
shows  the  distinction :  "Where  the  statement  of  the  plain- 
tiff's cause  of  action,  and  that  only,  is  defective  or  inaccu- 
rate, the  defect  is  cured  by  a  general  verdipt  in  his  favor; 
because,  to  entitle  him  to  recover,  all  circumstances  neces- 
sary, in  form  or  substance,  to  complete  the  title  so  imper- 
fectly stated,  must  be  proved  at  the  trial,  and  it  is  therefore 
a  fair  presumption  that  they  were  so  proved.  But,  where 
no  cause  of  action  is  shown,  the  omission  is  not  cured ;  and, 
if  a  necessary  allegation  is  altog^ether  omitted  from  the 
pleading,  or  if  the  latter  contains  matter  adverse  to  the  right 
of  the  party  pleading  it,  and  so  clearly  expressed,  that  no 
reasonable  construction  can  alter  its  meaning,  a  verdict  will 
afford  no  help.    A  more  simple  statement  of  the  rule  is  that 

•1  Reg.  V.  Waters,  1  Denlson,  Crown  Cas.  366;  Reg.  ▼.  Goldsmith, 
Lu  R.  2  C3rown  0a8.  74 ;  Reg.  v.  Asplnali,  2  Q.  B.  Div.  48 ;  Bradlaugh 
V.  Reg.,  3  Q.  B^Dlv.  607 ;   Heymann  v.  Reg.,  L.  R.  8  Q.  B.  105. 

»2  State  V.  Freeman,  63  Vt.  496,  22  Atl.  621 ;  Nichols  v.  State,  127 
Ind.  406,  26  N.  E.  839 ;   State  v.  Townsend,  50  Mo.  App.  690 ;   LaveUe 
V.  State,  136  Ind.  233,  36  N.  E.  135 ;  Graeter  v.  State,  105  Ind.  271,  4 
N.  E.  461 ;    State  v.  Dunn,  109  N.  C.  839,  13  a  B.  881. 
'  88  Com.  V.  Child,  13  Pick.  (Masa)  198. 

84  Bradlaugh  v.  Reg.,  3  Q.  B.  Dlv.  636w 
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a  verdict  wilt  cure  the  defective  statement  of  a  title,  but  not 
the  statement  of  a  defective  title."  •• 

In  a  prosecution  for  publishing  an  obscene  book  the  in- 
dictment described  the  book  by  its  title,  but  did  not  show 
its  contents.  This  omission  was  held  fatal,  and  not  cured 
by  a  verdict  of  guilty.  "The  rule  is  very  simple/'  it  was 
said,  "and  it  applies  equally  to  civil  and  criminal  cases.  It 
is  that  the  verdict  only  cures  defective  statements.  In  the 
present  case  the  objection  is  not  that  there  is  a  defective 
statement,  but  an  absolute  and  total  want  in  stating  that 
which  constitutes  the  criminal  act  namely,  the  words  com- 
plained of.  *  *  *  Here  we  have  not  the  substance  set 
out,  we  have  not  a  mere  defective  averment ;  we  have  an  ab- 
solute omission  to  aver  that  which  was  relied  upon  as  lewd 
and  indecent.  My  opinion  is  that  the  defect  is  not  a  matter 
cured  by  the  verdict,  and  it  is  perfectly  c|pen  to  the  plaintiffs 
in  error  to  rely  on  this  as  a  fatal  defect  in  the  indictment 
even  after  verdict."  '• 

On  the  other  hand,  where  a  complaint  for  profane  swear- 
ing charged  that  the  defendant  "did  profanely  curse,"  with- 
out setting  forth  the  language  used,  and  no  objection  was 
made  at  the  trial  to  the  defect  in  the  complaint,  it  was  held 
that  though  the  words  should  have  been  set  out,  and  though 
the  complaint  would,  because  of  the  omission  to  do  so,  have 
been  bad  on  demurrer,  the  defect  was  cured  by  a  verdict  of 
guilty.*^  So,  where  an  information  charged  thiat  the  defend- 
ant had  enticed  a  female  of  chaste  character  to  a  certain 
city,  for  the  purpose  of  prostitution,  it  was  held  that,  though 
the  failure  to  state  the  particular  place  or  house  in  the  city 
to  which  she  was  enticed  would  have  been  fatal  on  motion 
to  quash  or  demurrer,  the  defect  was  cured  by  a  verdict  of 
guilty,  since  the  information  contained  all  the  essential  ele- 
ments of  the  offense.'* 

»B  SMpm.  Com.  Law  PI.  155. 

««  Bradlaugh  v.  Reg.,  3  Q.  B.  Div.  607,  ©42.  And  see  Reyes  v.  State, 
34  Fla.  181,  15  South.  875. 

•T  State  V.  Freem^an,  63  Vt.  496,  22  Atl.  621. 

»•  Nichols  V.  State,  127  Ind.  406,  26  N.  B.  839.  The  omission  or  de- 
fective statement  of  time  mflay  be  cured  by  verdict  when  time  is  not  of 
the  essence  of  the  offense.    Ledbetter  y.  U.  S.,  170  U.  S.  606^  18  Sup. 
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Cure  of  formal  defects. under  the  statute  of  jeofails  and 
amendments  and  waiver  of  objections  by  failure  to  raise 
them  in  a  certain  way  must  be  distinguished  from  aider  by 
verdict.  The  doctrine  of  aider  by  verdict  is  founded,  as  we 
have  seen,  upon  the  common  law,  and  is  independent  of  any 
statutory  enactment. 


FORMAL  DEFECTS  CURED  BY  STATUTE 

118.  By  statute,  in  most  jiurisdictions,  objections  because 
of  formal  defects  in  pleading  must  be  raised  at  a 
certain  time,  or  in  a  certain  way,  as  by  demurrer  or 
motion  to  quash,  or  they  will  be  waived.  And  by 
statute,  in  some  states,  no  objection  at  all  can  be 
raised  because  of  formal  defects. 

At  an  early  day,  statutes  called  the  "statutes  of  jeofails 
and  amendments"  were  passed  in  England,  for  the  purpose 
of  curing  defects  in  civil  pleadings.  They  provided,  inter 
alia,  that  after  verdict  no  judgment  should  be  arrested  or 
reversed  for  any  defect  in  form.  These  statutes  did  not  ex- 
tend to  criminal  cases,'"  but  in  most,  if  not  in  all,  jurisdic- 
tions there  are  modern  statutes  enacted  for  a  similar  pur- 
pose. 

"Statutes  of  amendments  and  jeofails  are  distinct  things, 
though  a  statute  may  be  both  of  amendments  and  jeofails. 
One  of  amendments  authorizes  the  cure  of  a  defect  by  an 
amendment  actually  made  in  the  record ;  of  jeofails,  directs 


Ct  774,  42  U  Ed.  1102 ;  Conner  V.  State,  25  Ga.  515,  71  Am.  Dec. 
184.  The  omission  to  state  the  Christian  name  of  defendant  (Wilcox 
▼.  State,  31  Tex.  586),  the  imfperfect  description  of  third  persons  men- 
tioned in  the  indictment  (Frasher  v.  State,  3  Tex.  Appi  263,  30  Am. 
Rep.  131),  and  misdescriptioB  of  property  stolen  (State  v.  Hanshew, 
3  Wash.  12,  27  Pac.  1029),  have  also  been  held  to  be  cured  by  verdict 
»»1  Chit.  Cr.  Law,  297;  4  Bl.  Comm.  375;  1  Hale,  P.  C.  193; 
2  Hawk.  P.  O.  a  25,  §  97 ;  Reg.  v.  Tuchin,  1  Salk.  51,  2  Ld.  Raym. 
1061 ;  State  v.  Sexton,  10  N.  O.  184,  14  Am.  Dec.  584 ;  Com.  v.  Tack, 
20  Pick.  (Mass.)  356;  Brown  v.  Conr.,  8  Mass.  65;  State  v.  Squire, 
10  N.  H.  560 ;  People  v.  Wright,  9  Wend.  (N.  Y.)  196. 
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the  court  not  to  recognize  the  defect  after  a  time  or  step 
mentioned."  *®  "Jeofails"  comes  from  the  expression,  "J'ai 
faille,"  which  was  at  one  time  used  by  pleaders  when  they 
found  that  they  had  made  an  error  or  slip  in  the  proceed- 
ings. The  statutes  of  jeofails  were  so  called  because,  when 
a  pleader  discovered,  and  thus  acknowledged,  a  slip  in  his 
proceedings,  he  was  allowed  by  these  statutes  to  amend  it. 
The  atnendment  was  seldom  actually  made,  but  the  benefit 
of  the  statute  was  attained  by  the  court's  considering  the 
amendment  as  having  been  made,  and  overlooking  the  mis- 
take.** Some  statutes  require  an  actual  amendment,  and 
are  balled  "statutes  of  amendment."  Others,  even  though 
they  may  in  terms  allow  amendment,  do  not  require  actual 
amendment,  but  allow  the  court  to  overlook  formal  de- 
fects.** Others,  in  their  terms,  merely  require  the  latter 
course.  We  have  already  dealt  with  statutes  of  amend- 
ment.*" In  addition  to  the  statutes  which  may  thus  be  de- 
scribed as  statutes  of  jeofails  there  are  modern  statutes,  in 
most  jurisdictions,  providing  that  certain  objections  must 
be  raised,  if  at  all,  at  a  certain  time,  or  in  a  certain  way,  or 
be  deemed  waived;  as  that  objections  for  formal  defects 
must  be  taken  by  demurrer  or  motion  to  quash  before  plead- 
ing to  the  merits.  ' 

As  we  have  already  shown,  statutes  thus  curing  merely 
formal  defects  are  constitutional ;  **  but  it  is  npt  in  the  pow- 
er of  the  legislature  to  thus  cure  defects  in  matter  of  sub- 
stance. If  an  indictment  omits  an  averment  which  is  es- 
sential to  the  description  of  the  offense,  or  fails  to  state  the 
offense  with  such  particularity  as  may  be  necessary  in  order 
to  give  the  accused  notice  of  the  charge  against  him,  the  ob- 


*•  1  Bish.  New  Cr.  Proc.  |  705. 

*i  Black,  Law  Diet  tit  "Jeofails";  3  Bl.  Oomm.  407;  Rex  t. 
Landaff,  2  Strange,  1011 ;  Steph.  PL  Append.  3& 

«2Rex  V.  Lendaff,  2  Strange,  1011;  Eakln  v.  Burger,  1  Sneed 
(Tenn.)  425;  1  Blsh.  New  Cr.  Proc  |  705,  et  seq. 

«8  Ante,  p.  363.  ' 

««  Ante,  pp.  165,  364 ;  CJoni.  ▼.  Walton,  11  Allen  (Mass.)  238 ;  State 
▼.  Sides,  64  Mo.  383 ;  Lambert  v.  People,  29  Mich«  71 ;  State  v.  Smith, 
63  N.  a  234. 
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jection  may  be  made  at  any  tirne^  notwithstanding  a  statute 
to  the  contrary.**^ 

The  following  defects  have  been  held  to  be  merely  formal, 
and  therefore  curable  under  the  statutes :  Failure  of  an  in- 
formation for  embezzling  mortgaged  chattels  to  state  where 
the  crime  was  committed,  or  the  value  of  the  property,  or 
that  the  crime  was  committed  with  intent  to  defraud  the 
mortgagee,  since  these  defects  could  have  been  cured  by 
amendment  if  made  at  the  trial  before  plea ;  ^^  failure  of  an 
information  •  for  receiving  stolen  goods  to  allege  when, 
where,  and  by  whom  they  were  stolen ;  *^  failure  of  an  in- 
dictment alleging  that  the  defendant  "unlawfully  solicited 
K.  falsely  to  depose"  to  allege  that  he  did  so  corruptly ;  ** 
failure  to  allege  the  day  or  month  pn  which  the  offense  was 
committed,  where  time  was  not  of  the  essence  of  the  of- 
fense ;  *"  charging  the  offense  in  the  alternative,  where  some 
of  the  alternative  averments  were  good  and  some  were 
bad;*®  duplicity.'*  Other  illustrations  of  formal  defects 
will  be  found  under  the  head  of  "Amendment."  •* 

*8  CJoUins  V.  State,  6  Tex.  App.  647;  Newcomb  v.  State,  87  Mlsa. 
383 ;  Pattee  v.*  State,  109  Ind.  545,  10  N.  E.  421 ;  Com.  ▼.  Doyle,  HO 
Masa  103;  State  v.  Reynolds,  106  Mo.  146,  17  S.  W.  322;  Hawthorn 
V.  State,  56  Md.  530 ;  State  v.  Amidon,  58  Vt  524,  2  AtL  154 ;  People 
V.  McKenna,  81  Cal.  158,  22  Paa  488 ;  Phillips  v.  Con*.,  44  Pa.  197. 
But  see  Serra  v.  Mortiga,  204  U.  S.  470,  27  Sup.  Ct.  343.  51  L.  Ed.  571, 
in  which  it  was  held,  even  In  the  absence  of  a  statute,  that  if  defend- 
ant did  not  object  in  the  trial  court  to  a  defective  indictment,  and 
the  proof  showed  him  guilty  of  the  offense  which  the  indictment  was 
intended  to  charge,  and  he.  was  not  misled  by  the  defect  in  the  indict- 
ment, the  oonyictlon  would  not  be  disturbed. 

*•  People  V.  Sdiultz,  85  Mich.  114,  48  N.  W.  293. 

4T  People  ▼.  Smith,  94  Mich.  644,  54  N.  W.  487. 

«s  Com.  T.  Lane,  157  Mass.  462,  32  N.  E.  655. 

♦»  Phillips  V.  State,  86  Ga.  427,  12  S.  E.  650;  State  ▼.  Peters,  107 
N.  O.  876,  12  S.  R  74 ;  Arrington  v.  CJom.,  87  Va.  96,  12  S.  B.  224, 10 
li.  B.  A.  242. 

50  Homsby  v.  State,  94  Ala.  55,  10  South.  522. 

Bi  People  v.  Tower,  136  N.  Y.  457,  32  N.  E.  145.    See  ante,  p.  199. 

•2  Ante,  p.  866. 
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CHAPTER  X 

PLEADING  AND  PROOF— VARIANCE>— CONVICTION  OF 

MINOR  OFFENSB 

119-121.    Pleading  and  Proof— Variance, 

122.  Conviction  of  Minor  Offense. 

123.  Conviction  of  Higher  Offense. 


PLEADING  AND  PROOF— VARIANCE        . 

119.  An  omission  to  prove  any  essential  allegation  of  the 

indictment,  or,  what  amounts  to  the  same  thing, 
any  material  variance  between  such  allegation  and 
the  proof,  will  entitle  the  defendant  to  an  acquittal. 

120.  An  allegation  which  is  wholly  unnecessary  and  redun- 

dant, and  is  not  descriptive  of  that  which  is  essen- 
tial, may  be  rejected  as  surplusage,  and  need  not  be 
proved.  But  if  an  unnecessary  allegation  is  de- 
scriptive of  the  identity  of  anything  which  it  is 
necessary  to  state  and  prove,  it  cannot  be  so  re- 
jected, but  must  be  proved. 

121.  It  is  not  necessary  to  prove  the  whole  of  the  charge,  if 

that  which  is  proved  is  sufficient  to  constitute  the 
offense,  and  the  part  not  proved  is  not  essential  to 
the  charge,  and  does  not  describe  or  limit  that 
which  is  essential. 

The  rule  governing  variance  is  based  on  principles  that 
we  have  already  had  occasion  to  refer  to  in  other  connec- 
tions. These  principles  are:  (1)  No  one  can  be  convicted 
of  an  offense  without  an  accusation.  (2)  The  accusation 
must  set  forth  the  facts  sufficiently  to  enable  the  defendant 
to  prepare  his  defense.  It  follows,  from  the  first  principle, 
that  to  authorize  a  conviction  it  is  absolutely  essential  to 
prove  so  much  of  the  indictment  as  is  sufficient  to  show* 
that  an  offense  charged  in  it  has  been  committed  by  the  de- 
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fendant.  The  proof  must  correspond  with  the  charge,  for 
to  put  a  person  on  trial  for  one  offense  and  convict  him  of 
another  offense  would  be  to  try  him  and  convict  him  with- 
out an  accusation.  Any  variance,  therefore,  between  the 
allegations  and  the  proof  with  respect  to  those  facts  and 
circumstances  which  are,  in  point  of  law,  essential  to  the 
charge,  will  be  fatal,  and  will  entitle  the  defendant  to  an 
acquittal.  It  will  not  do  to  prove  that  some  crime  has  been 
committed.  It  must  be  Shown  that  a  crime  charged  in  the 
indictment  has  been  committed. 

It  follows,  from  the  second  principle  above  noted,  that 
when  certain  facts  identifying  the  particular  offense  the  de- 
fendant is  alleged  to  have  committed  are  set  out  in  the  in- 
dictment, the  facts  so  set  out  must  be  proved;  to  allow  a 
conviction  on  proof  of  other  facts  would  be  to  mislead  the 
defendant  in  preparing  his  defense.  As  said  by  the  Massa- 
chusetts court : 

"By  the  familiar  rules  of  pleading,  a  party  charged  with 
an  offense  is  entitled  to  a  statement  in  the  indictment  of  the 
facts  which  constitute  ,the  offense;  and  if  an  offense  may 
be  committed  in  either  of  various  modes,  the  party  charged 
is  entitled  to  have  that  mode  stated  in  the  indictment  which 
is  proved  at  the  trial;  and  when  one  mode  is  stated,  and 
proof  of  the  commission  of  the  offense  by  a  different  mode 
is  offered,  such  evidence  is  incompetent  by  reason  of  the 
variance."  * 

In  a  Massachusetts  case,  the  indictment  charged  that  the 
defendant  "unlawfully  and  scandalously  did  print  and  pub- 
lish certain  obscene  pictures  of  naked  girls,  manifestly  tend- 
ing to  the  corruption  of  the  morals  of  youth."  The  court 
admitted  evidence  that  the  defendant  took  pictures  of  girls 
naked  down  to  the  waist,  and  instructed  the  jury  that  if 
they  found  such  pictures  to  be  obscene  and  indecent,  and 
to  have  been  published,  they  should  convict  the  defendant. 
The  conviction  was  set  aside  on  the  ground  that  the  proof 
did  not  correspond  with  the  allegation.  "The  government," 
it  was  said,  "having  described  the  pictures,  is  bound  by  the 
description,  and  the  defendant  could  not  be  convicted  upon 

1  Com.  y.  Richardson,  126  Mass.  34,  30  Am.  Hep.  647. 
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proof  that  he  printed  and  published  pictures  substantially 
different  from  the  description,  though  the  jury  might  find 
such  pictures  to  be  obscene/**  * 

So,  where  the  defendant  is  charged  with  shooting  "into" 
a  dwelling  house,  and  the  proof  shows  that  he  shot  "in"  the 
house,  he  and  the  person  at  whom  he  shot  both  being  in  the 
dwelling,  there  is  a  fatal  variance.' 

In  a  prosecution  for  perjury,  a  description  of  the  court 
and  judge  before  whom,  and  the  action  or  proceeding  in 
which,  the  false  oath  was  taken,  is  essential,  and  a  variance 
in  this  respect  between  the  indictment  and  the  proof  will  be 
fatal.*  So,  on  an  indictment  for  malicious  prosecution,  the 
defendant  is  entitled  to  an  acquittal  if  there  is  a.  variance 
between  the  description  and  the  proof  of  the  prosecution, 
or  of  the  court  in  which  the  prosecution  took  place ;  •  or  on 
indictment  for  obtaining  property  by  false  pretenses,  a  vari- 
ance between  the  allegation  and  proof  of  the  pretenses 
used.*  .   . 


2  Com.  y.  DeJardiD,  126  Mass.  46,  30  Am.  Rep.  662.  In  Lanier  v. 
State,  141  Ga.  17,  80  S.  E.  5,  the  indictment  charged  a  kiUing  to  have 
been  done  by  "choking,  strangling,  beating,  and  strikirig."  The  trial 
court  charged  the  Jury  in  effect  that  defendant  was, guilty  if  he 
"chokecl  or  smothered"  the  deceased.  Held  error,  as  "smothering" 
was  not  equivalent  to  "strangling." 

s  State  y.  Kye,  46  La.  Ann.  424,  14  South.  883. 

«  Rex  y.  Bellamy,  1  Ryan  &  M.  171 ;  Rex  v.  Eden,  1  Esp.  98;  Rex 
y.  Alford,  1  Leach,  Crown  Gas.  150;  Walker  y.  State,  96  Ala.  53,  11 
South.  401.  In  the  latter  case  the  indictment '  described  thei  action 
as  being  by  G.  against  the  defendant,  and  the  proof  showed  that  it 
was  by  "G.  et  al."  See,  also,  State  v.  Peters,  107  N.  C.  876.  12  S,  B. 
74.  For  variance  as  to  authority  under  which  the  Judge  was  sitting, 
see  Rex  v.  Lincoln,  Russ.  &  R.  421. 

6  Woodford  v.  Ashley,  2  Camp.  198;  Thompson  v.  Richardson,  96 
Ala.  488,  11  South.  728. 

•  Rex  V.  Plestow,  1  Camp.  494;  Sharp  y.  State,  53  N.  J.  Law,  611, 
21  Atl.  1026;  State  v.  Metsch,  37  Kan.  222,  15  Pac.  251;  Com.  v. 
Wood,  142  M:as5.  459,  8  N.  B.  432.  On  indictment  for  obtaining 
credit  under  false  representations,  by  mortgaging  "a  dark  bay  mare 
mule"  and  representing  it  to  be  defendant's,  conviction  cannot  be 
had  on  proof  of  mortgaging  a  "mouse-colored  mare  mule,  named 
Mag."  Berrien  v.  State,  83  Ga.  381,  9  S.  E.  609.  But,  as  we  shali 
presently  see,  part  only  of  the  pretense  need  be  proved.  l>7ote  11, 
infra. 
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On  indictment  for  assault  or  homicide  the  means  used 
must  be  substantially  proved  as  stated.  An  indictment  for 
assault  or  murder  by  poison  would  not  be  sustained  by  proof 
of  assault  or  murder  by  shooting  or  stabbing,  and  an  indict- 
ment for  assault  or  murder  by  shooting  would  not  be  sus- 
tained by  proof  of  an  assault  or  murder  by  poison  or  with  a 
knife  or  stick.^ 

Surplusage 

It  is  never  necessary  to  prove  those  allegations  which  are 
wholly  redundant  and  useless,  and  may  be  rejected  as  sur- 
plusage.'   We  have  already  fully  considered  the  question  of 

« 

f  Reg.  V.  Bird.  5  Oox,  Or.  Oas.  11 ;  PtiUUps  v.  State,  68  Ala.  469. 
And  see  Morgan  ▼.  State,  61  Ind.  447;  Porter  v.  State,  57  Mlsa  300. 
If  the  means  are  substantially  proved,  it  is  sufficient  Reg.  t.  War- 
man,  2  car.  &  K.  105;  Patterson  v.  State,  3  Lea  (Tenn.)  675.  Thus 
the  charge  of  cutting  with  a  knife  would  be  sustained  by  proof  of 
cutting  with  some  other  sharp  instrument  Mackalley's  Case,  9 
Ooke,  67a.  See  Hernandez  v.  State,  32  Tex.  Cr.  R.  271,  22  S.  W.  972. 
And  an  allegation  of  shooting  with  a  pistol  will  be  sustained  by 
proof  of  shooting  with  a  gun,  for  the  weapons  are  of  the  same  char- 
acter, and  inflict  the  same  kind  of  wound.  Turner  y.  State,  97  Ala. 
57,  12  South.  54.  But  see  Miorgan  v.  State,  61  Ind.  447.  And  a 
charge  of  assault  and  battery  with  a  gun  is  not  sustained  by  proof 
•of  a  striking  with  the  hand.  Walker  v.  State,  73  Ala.  17.  An  alle- 
gation of  strangling  and  choking  with  the 'hands  is  supported  by 
proof  of  strangling  and  choking  with  a  scarf.  Thomas  v.  CJom.  (Ky.) 
20  S.  W.  226.  The  fact  that  the  wound  which  caused  death  was  in 
the  throat,  instead  of  on  the  head,  as  alleged,  or  that  its  size  or 
shape  was  not  exactly  as  alleged,  does  not  constitute  a  variance. 
Oom.  V.  CJoy,  157  Mass.  200,  32  N.  B.  4.  Under  an  indictment  charg- 
ing murder  by  poison,  by  mingling  it  with  water  in  a  bucket,  proof 
Is  admissible  that  the  death  was  caused  by  poison  mixed  with  coffee 
in  a  kettle.  The  manner  in  which  the  poison  was  administered  ia 
not  descriptive  of  the  offense,  and  need  not  be  proved  as  charged. 
Johnson  v.  State,  29  Tex.  App.  150,  15  S.  W.  647.  In  Long  v.  State, 
23  Neb.  33,  36  N.  W.  310,  the  indictment  charged  the  killing  to  be 
with  a  "bludgeon."  The  court  instructed  the  jury  that  they  might 
convict  if  the  killing  was  done  with  "a  bludgeon,  bolt,  or  club." 
Held  no  error.  But  a  charge  of  assault  with  "a  pitchfork,  a  sharp, 
dangerous,  weapon,"  is  not  sustained  by  proof  of  a  striking  with  the 
handle  of  a  pitchfork,  since  the  handle  is  not  a  sharp,  dangerous, 
weapon.    Filkins  v.  People,  69  N.  Y.  101,  25  Am.  Rep.  143. 

•  Ante,  p.  209,  where  the  subject  Is  explained  at  length ;  Scott  v. 
€om.,  6  Serg.  &  R.  (Pa.)  224;   Ck)m.  v.  Randall,  4  Gray  (Mass.)  36; 
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surplusage,  and  it  is  unnecessary  to  do  more  than  refer  to 
what  we  have  said  on  the  subject.  It  will  be  remembered 
that  allegations  which,  though  altogether  unnecessary,  are 
descriptive  of  that  which  is  essential,  cannot  be  rejected, 
but  must  be  proved  as  laid.* 

Proof  of  Part  of  Charge 

The  fact  that  the  whole  charge  is  not  sustained  by  the 
proof  does  not  entitle  the  defendant  to  an  acquittal,  if  enough 
is  proved  to  make  out  the  offense  charged,  and  the  part  not 
proved  is  not  essential  to  the  charge,  and  does  not  describe 
or  limit  that  which  is  essential.** 

Upon  an  indictment  for  obtaining  money  by  false  pre- 
tenses, for  instance,  it  is  not  necessary  to  prove  the  whole 
of  the  pretenses  charged.**  And  on  indictment  for  perjury 
it  is  sufficient  to  prove  one  of  the  assignments.** 

Com.  ▼.  Adams,  127  Mass.  15;  Stevens  v.  Com.,  4  Leigh  (Va.)  683; 
Com.  ▼.  Jeffries,  7  Allen  (Mass.)  571,  83  Am.  Dec.  712 ;  Com.  v.  Ba- 
ker, 10  Cush.  (Mass.)  405.  Allegation  of  intent  as  surplusage.  Notes 
20,.  21,  infra.  Allegation  of  knowledge  as  surplusage.  Note  24,  in- 
fra. Allegation  as  to  property  as  surplusage.  Notes  49  et  seq.  in- 
fra. Allegation  as  to  ownership  of  property.  Notes  64-66,  infra. 
Names  and  description  of  persona  Notes  81,  86-89,  infra.  Allega- 
tions as  to  time.  Notes  91,  99.  Allegations  as  tb  place.  Notes  9-27. 
•  Ante,  p.  214 ;  posU  pp.  386,  389,  395,  401 ;  U.  S.  v.  Howard,  3 
Sumn.  12,  Fed.  Cits.  No.  15,403;  Alkenbrack  y.  People,  1  Denio  (N. 
Y.)  80;  State  v.  Moore,  33  N.  C.  70;  Com.  v.  Gavin,  121  Mass.  54,  23 
Am.  Rep.  255 ;   Ck)m.  v.  Luscomb,  130  Mass.  42. 

10  Com.  y.  Morrill,  8  Cush.  (Mass.)  573;  Reg.  y.  Rhodes,  2  Ld. 
Raym.  887;  People  v.  WUey,  3  Hm  (N.  Y.)  194 ;  Haskins  y.  People, 
16  N.  Y.  344;  State  y.  Cameron,  40  Vt  555;  Com.  y.  Williams,  2 
Cush.  (Mass.)  583;  Lorton  y.  State,  7  Mo.  55,  37  Am.  Dec.  179;  Rex 
V.  Gillham,  6  Term  R.  267 ;  Com.  y.  McKenney,  9  Gray  (Mass.)  114; 
Murphy  y.  State,  28  Miss.  638.  In  Bennett  v.  U.  S.,  194  Fed.  630, 
114  0.  0.  A.  402,  an  indictment  charging  defendant  with  transporting 
X.  and  Y.  for  immoral  purposes  was  held  to  be  sustained  by  proof 
that  he  transported  X.;  the  proof  failing  as  to  Y. 

11  Rex  y.  Hill,  Russ.  &  R.  190;  People  y.  Haynes,  11  Wend.  (N.  Y.) 
557;  Com.  y.  Morrill,  8  Cush.  (Mass.)  573;  Webster  y.  People,  92  N. 

Y.  422. 

12  Reg.  y.  Rhodes,  2  Ld.  Raym.  887 ;  Com.  y.  Johns,  6  Gray  (Mass.) 
274;  Williams  y.  Com.,  91  Pa.  493;  State  y.  Hascall,  6  N.  H.  358; 
De  Bernie  y.  State,  19  Ala.  23 ;  Marvin  y.  State,  53  Ark.  396,  14  S. 
W.  87;  Harris  y.  People,  64  N.  Y.  148. 
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So,  if  an  indictment  charge  that  the  defendant  did  and 
caused  to  be  done  a  certain  act,  as  that  he  forged  and  caused 
to  be  forged,  it  is  enough  to  prove  either,  if  the  one  proved 
is  a  crime  in  itself;^"  and  the  same  is  true  where,  on  a 
charge  of  composing,  printing,  and  publishing  a  libel,  pub- 
lication only  is  proved.** 

And  as  we  shall  presently  see  more  at  length,  it  is  not 
necessary  in  a  prosecution  for  larceny  to  prove  that  all  the 
property  alleged  was  stolen.  We  shall  find  other  illustra- 
tions of  the  rule  in  the  following  pages.  Conviction  of  a 
distinct  minor  offense  included  in  the  charge  will  be  sepa- 
rately considered. 

Name  and  Addition  of  the  Defendant 

As  we  have  already  seen,  a  variance  between  the  state- 
ment of  the  defendant's  name  and  addition  and  the  proof 
will  not  prevent  a  conviction.  A  misnomer  or  misdescrip- 
tion of  the  defendant  can  be  taken  advantage  of  only  by  plea 
in  abatement.*' 

Intent 

Where  a  particular  intent  is  necessary  to  constitute  the 
offense  charged,  it  must  not  only  be  alleged,  but  must  be 
proved.  A  material  variance  between  the  allegation  and 
proof  will  be  fatal.**  On  indictment  for  assault  with  intent 
to  rape,  there  could  be  no  conviction  on  proof  of  an  intent 
to  rob  or  to  murder,  nor  on  indictment  for  assault  with  in- 
tent  to  murder  could  there  be  any  conviction  on  proof  of 
intent  to  maim,  or  of  an  intent  to  kill  under  such  circum- 

18  Rex  V.  Hunt,  2  Camp.  584;  Rex  v.  Middlehurst,  1  Burrows,  399; 
People  V.  Bynders,  12  Wend.  (N.  Y.)  430;   Hoskins  v.  State)  11  Ga.  92. 

i*Rex  V.  Hunt,  2  Camp.  584;  Rex  v.  Williams,  Id,  646;  Com.  v. 
Morgan,  107  Mass.  205. 

15  Ante,  p.  176. 

!•  Rex  V.  Williams,  1  Leach,  Crown  Cas.  529;  Robinson  v.  State, 
53  Md.  151,  36  Am.  Rep.  399.  But  see  Woodbame*s  Case,  16  How. 
State  Tr.  54.  An  allegation  of  intent  to  defraud  one  person  will  not 
be  sustained  by  proof  of  intent  to  defraud  another  person.  Schayer 
v.  People,  5  Colo.  App.  75,  37  Pac.  43;  State  v,  Reynolds,  106  Mo. 
146,  17  S.  W.  322;  Com.  v.  Harley,  7  Mete.  (Mass.)  506;  Com.  v. 
Kellogg,  7  Cush.  (Mass.)  476;  ante,  pp.  228,  224..  From  some  acts  a 
criminal  intent  is  presmned.  Here  proof  of  the  act  is  sufficient 
proof  of  the  intent    Ante,  p.  218. 
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stances  that  an  actual  killing  would  not  have  been  murder. 
So,  on  indictments  for  attempts,  the  specific  intent  alleged 
must  be  proved. 

In  an  indictment  under  a  statute  for  an  assault,  where 
the  intent  laid  in  several  counts  was  to  murder,  to  disable,, 
or  to  do  some  grievous  bodily  harm,  and  the  intent  found 
by  the  jury  was  to  prevent  being  apprehended,  the  variance 
was  held  fatal,  because  the  intent  should  be  stated  according^ 
to  the  fact.*^  So,  on  indictment  for  burglary,  if  the  entry 
be  alleged  to  have  been  made  with  intent  to  commit  a  spe- 
cific felony,  the  indictment  will  not  be  sustained  by  proof  of 
intent  to  com^nit  some  other  and  altogether  different  fel- 
ony." 

To  avoid  a  possible  variance  it  is  usual,'  as  we  have  seen,, 
to  lay  the  same  act  with  different  intents  in  different  counts 
of  the  indictment.** 

It  is  not  necessary  to  prove  the  whole  intention  as  stated 
in  the  indictment  if  it  is  divisible,  but  it  will  be  enough  to 
prove  so  much  as  is  sufficient  to  constitute  the  offense.**" 

17  Rex  T.  Duffin,  Russ.  &  R.  865. 

IS  1  Hale,  P.  O.  661 ;  2  East,  P.  0.  51;  Rex  ▼.  Monteth,  2  Leacb. 
Crown  Gas.  702;  Rex  y.  Jenks,  Id.  774;  Robinson  v.  State,  63  Md.. 
151,  36  Am.  Rep.  399;  People  v.  Crowley,  100  Cal.  478,  86  Paa  84; 
State  T.  CarroU,  13  Mont.  246,  33  Pac.  688;  State  v.  Halford,  104 
N.  a  874,  10  S.  B.  524;  Neubrandt  v.  State,  53  Wis,  89,  9  N.  W.  824 ; 
People  y.  Mnlkey,  65  CaL  501,  4  Pac.  507.  It  has  been  held  that 
where  the  Intent  alleged  and  the  intent  proyed  are  substantially  the 
same,  as  where  an  Intent  to  commit  larceny  is  allegred,  and  an  Inteot 
to  commit  robbery  is  proyed,  there  is  no  yariance.  People  v.  Crow- 
ley, supra;  State  y.  Halford,  supra.  But  see  State  y.  Carroll,  supra, 
in  which  it  was  held  that,  where  the  indictment  ^alleges  intent  t<V 
steal  an  oyerooat,  that  i^ecific  intent  must  be  proyed.  And  see  Neu- 
brandt y.  State,  supra,  in  which  it  was  held  that  an  allegation  of  in- 
tent to  steal  the  goods  o£  a  person  named  must  be  specifically 
proved. 

i»Ante,  p.  831. 

90  1  Chit  Cr.  Law,  233;  Rex  y.  Dawson,  8  Starkie,  62;  State  y. 
Dineen,  10  Minn.  407  (Gil.  825);  State  y.  Moore,  12  N.  H.  42;  People 
y.  Hall,  94  Cal.  595,  30  Pac.  7.  Where  an  indictment  for  burglary 
alleges  an  Intent  to  commit  both  grand  and  petit  larceny,  proof  of 
an  intent  to  commit  either  is  sufficient  People  y.  Hall,  supra.  And 
see  generally,  as  to  conylction  of  minor  offense  not  inyolying  the 
whole  intent  charged,  post,  p.  408. 
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On  an  indictment  charging  an  assault  with  intent  to  abuse 
and  to  carnally  know,  the  accused  may  be  convicted  of  an 
assault  with  intent  to  abuse  simply.'^ 

And  generally  if  the  allegation  of  intent  is  wholly  imma- 
terial, it  may  be  rejected  as  surplusage,  and  a  variance  be- 
tween the  allegation  and  the  proof  will  not  be  fatal.** 

Knowledge 

When  knowledge  is  necessary  to  constitute  the  offense 
it  is  not  only  necessary  to  allege  it,  but  it  is  also  essential 
that  it  be  proved.*'  But  where  knowledge  is  unnecessarily 
stated,  as  where  it  must  be  presumed,  because  the  event, 
fact,  or  circumstance  lay  alike  in  the  knowledge  of  all  men, 
or  where  it  is  not  necessary  at  all  to  constitute  the  offense, 
the  allegation  may  be  rejected  as  surplusage,  and  need  not 
be  proved.** 

Written  Instruments  and  Spoken  Words 

When  a  written  instrument  is  professedly  given  accord- 
ing to  its  tenor,  as  heretofore  explained,  in  an  indictment 
for  forgery,  threatening  letters,  libel,  etc.,  it  must  be  proven 
verbatim  as  laid.  Any  material  variance  between  the  in- 
strument as  set  out  and  the  instrument  introduced  in  evi- 
dence will  be  fatal.**  Thus,  when  an  indictment  alleges 
the  forgery  of  an  indorsement,  "B.  F.  Humes,  Mgr.,"  on  a 

81  Rex  T.  Dawson,  supra.  In  Veazle's  Case,  7  QreenL  (Me.)  131,  it 
was  held  that  an  indictment  'for  forgery  with  intent  to  defraud  A. 
was  supported  by  proof  of  an  intent  to  defraud  A.  and  B. 

29  Rex  V.  Higgins,  2  East,  5. 

«»  Ante,  p.  225. 

s«  Oom.  y.  Squire,  1  Meta  CAlaaS.)  268 ;  ante,  p.  227. 

35  2  Bast,  P.  G.  076 ;  Rex  y.  Hunter,  Russ.  &  R.  511 ;  Rex  y.  Pow- 
ell, 1  Leach,  Grown  Gas.  78;  Rex  y.  Glldirist,  2  Leach,  Grown  Gas. 
660,  661 ;  Rex  y.  Birkett,  Russ.  &  R.  251;  Gom.  y.  Stow,  1  Mass.  54; 
Gom.  y.  GUlespie,  7  Serg.  &  R.  (Pa.)  469,  10  Am.  Dec.  475;  Glay  y. 
Feaple,  86  111.  147;  Reg.  y.  Drake,  2  Salk.  660;  Id.,  3  Salk.  224; 
Rex  y.  Beadi,  Gowp.  229, 1  Leach,  Grown  Gas.  133;  Luttrell  y.  State, 

85  Tenn.  232,  1  S.  W.  886,  4  Am.  St  Rep.  760;    State  y.  Townsend, 

86  N.  G.  676;  State  y.  Molier.  12  N.  G.  263;  State  y.  Weayer.  85 
N.  G.  491;  Dana  y.  State,  2  Ohio  St  91;  People  y.  Marion,  28  Mich. 
255;  Gom.  y.  Seams,  1  Va.  Ga&  109;  State  y.  Owen,  73  Mo.  440; 
State  y.  SneU,  9  R.  I.  112. 
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draft,  the  abbreviation,  "Mgr.,"  being  a  material  part  of  the 
indorsement,  must  be  proved.** 

As  we  shall  presently  see,  the  offense  need  not  generally 
be  shown  to  have  been  committed  on  the  day  alleged  in  the 
indictment.  This  rule,  however,  does  not  dispense  with  the 
necessity  to  prove  the  date  of  a  written  instrument  as  alleg- 
ed in  the  indictment.  The  date  is  a  part  of  the  description 
of  the  instrument,  and  a  variance  will  be  fatal.*^ 

The  variance  must  be  material.  A  mere  variance  of  a  let- 
ter, or  even  of  a  word,  will  not  be  fatal,  if  the  meaning  is  not 
in  any  degree  altered  or  obscured.*® 

On  an  indictment  for  forging  a  bill  of  exchange,  where 
the  tenor  was  "value  received,"  but  the  bill  introduced  in 
evidence  was  "for  value  received,"  the  variance  was  held 
immaterial.**  So,  where  an  indictment  charged  the  forgery 
of  an  order  signed  "McNicole  &  Co.,"  and  the  order  intro- 
duced in  evidence  was  signed  "McNicoU  &  Co.,"  and  where 
an  indictment  charged  the  forgery  of  a  note  signed  "C.  R. 
Droun,"  and  the  note  introduced  was  signed  "C.  R.  Drown," 
the  variances  were  disregarded.'®  If  the  sense  is  altered  at 
all,  a  variance  even  in  a  letter  or  a  word  will  be  fatal.*^  In- 
deed, in  an  early  English  case  it  was  held  that  any  variance 
would  be  fatal,  whether  it  altered  the  sense  or  not,  as  where 
the  word  "nor"  was  substituted  for  the  word  "not."  ** 

We  have  seen  that  matter  appealing  on  an  instrument, 
but  forming  no  part  of  it,  need  not  be  set  out  in  the  indict- 
ee Roush  V.  State.  34  Neb.  325.  51  N.  W.  755. 

2T  Whart  Cr.  Ev.  1 103a;  DiU  v.  People,  19  Colo.  469,  36  Pac.  229, 
41  Am.  St  Rep.  254. 

2  8  Rex  V.  Hart,  1  Leach,  Crown  Cas.  145;  State  v.  Bean,  19  Vt 
530;  State  v.  Bibb,  68  Mo.  286;  State  v.  Weaver,  35  N.  O.  491;  State 
V.  Leak,  80  N.  C.  403;  Com.  v.  Parmenter,  5  Pick.  (Mass.)  279;  Ba- 
ker v.  State,  14  Tex.  App.  332 ;  Allgood  y.  State,  87  Ga.  668, 13  S.  E. 
569;  People  v.  POiillipB,  70  Cal.  61,  11  Pac.  493. 

2»  Rex  V.  Hart,  1  Leach,  Cro\tn  Cas.  145. 

80  Reg.  V.  Wilson,  1  Denlson,  Crown  Cas.  284;  Com.  v.  Woods,  10 
Gray  (Mass.)  482.  And  see  State  v.  Collins,  115  N.  O.  716,  20  S.  E. 
452. 

«i  Potter  V.  State,  9  Tex.  App.  55. 

82  Reg.  V.  Drake,  2  Salk.  660;  Id.,  3  Salk.  224;  Rex  ▼.  Kinnersley, 
1  Strange,  201. 
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ment ,  and  of  course  a  difference  in  jthis  respect  between  the 
instrument  as  set  out  and  the  instrument  introduced  in  ev- 
idence cannot  constitute  a  variance.'* 

Where  the  purport  or  substance  of  a  written  instrument 
may  be  and  is  given  in  the  indictment,  verbal  accuracy  is 
not  necessary.  If  the  proof  agrees  in  substance  with  the  al- 
legations it  is  enough.'* 

Where  an  instrument  when  introduced  in  evidence  does 
not  on  its  face  appear  to  be  that  which  the  indictment  states 
it  purports  to  be,  the  variance  is  fataL"  Such  is  the  case 
where  an  instrument  is  described  as  a  bond,  and  it  is  not  un- 
der seal.'*  So  where  an  indictment  for  forging  a  railroad 
ticket  describes  the  ticket  as  signifying  to  the  holder  that  it 
must  be  used  continuously,  and  without  stopping  at  inter- 
mediate stations,  after  once  entering  the  car,  and  the  ticket 
introduced  in  evidence  merely  expresses  on  its  face  the  lim- 
itation, "Good  this  day  only,"  the  variance  is  fatal.'^ 

As  we  have  seen,  where  the  purport  of  an  instrument  is 
stated,  and  does  not  agree  with  the  purport  of  the  instru- 

««  Com.  V.  Bailey,  1  Mass.  62,  2  Am.  Dec.  3;  Com.  v.  Stevens,  1 
Mass.  203;  People  v.  Franklin,  3  Johns.  Cas.  (N.  Y.)  299;  Com.  v. 
Ward,  2  Mass.  397;  Langdale  ▼.  People,  100  111.  263;  State  ▼.  Wheel- 
er, 35  Vt.  261 ;  Wilson  v.  People,  5  Parker,  Cr.  R.  (N.  Y.)  178;  Per- 
kins V.  Com.,  7  Grat  (Va.)  651,  56  Am.  Dec.  123 ;  Miller  v.  People, 
52  N.  Y.  304,  11  Am.  Rep.  706;  Mee  v.  State,  23  Tex.  App.  566,  5 
S.  W.  243;  State  v.  Grant,  74  Mo.  33;  Tobart  v.  Tipper,  1  Camp. 
350;  Com.  v.  Adams,  7  Mete.  (Mass.)  51;  Wliite  v.  Territory,  1 
Wash.  St  279,  24  Pac.  447;  Trask  v.  People,  151  111.  523,  38  N.  B. 
248;  State  v.  Jaatson,  90  Mo.  156,  2  S.  W.  128 ;  Smith  v.  State,  29 
Fla.  408,  10  South.  894;  Hennessy  v.  State,  23  Tex.  App.  340,  5  S.  W. 
215;  Griffin  v.  State,  14  Ohio  St.  55;  Buckland  v.  Com.,  8  Leigh 
(Va.)  732;  Com.  v.  Searle,  2  Bin.  (Pa.)  332,  4  Am.  Dec.  446 ;  Com.  v. 
Taylor,  5  Cush.  (Mass.)  605 ;  ante,  pp.  243,  244. 

84  Edsall's  Case,  2  East,  P.  C.  984;  ante,  p.  241. 

SB  Rex  ▼.  Jones,  Doug.  300;  Edsall's  Case,  2  East,  P.  C.  984;  Com. 
V.  Keams,  1  Va.  Cas.  109;  Com.  v.  Ray;  3  Gray  (Mass.)  441;  State 
V.  Molier,  12  N.  C.  268;  State  v.  Wimberly,  3  McCord  (S.  C.)  190; 
People  V.  Wiley,  3  Hill  (N.  Y.)  194;  Downing  ▼.  State,  4  Mo.  572. 
An  indictment  for  obtaining  by  false  pretenses  a  note  descrihed  as 
the  note  of  S.  P.  is  not  sustained  by  proof  of  obtaining  the  joint  note 
of  S.  P.  and  another.    People  v.  Reed,  70  Cal.  529,  11  Pac.  676. 

««  People  V.  Wiley,  supra.  »»  Com.  ▼,  Ray,  supra. 
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ment  as  afterwards  set  out  according  to  its  tenor,  the  in- 
dictment is  bad.  This,  however,  is  not  a  question  of  vari- 
ance, but  a  question  of  repugnancy  between  the  allegations 
of  the  indictment.'* 

By  the  weight  of  authority,  where  spoken  words  are  al- 
leged in  the  indictment,  as  in  an  indictment  for  perjury, 
slander,  profane  cursing,  obtaining -money  r  by  false  pretens- 
es, all  that  is  necessary  is  to  prove  the  words  substantially 
as  alleged,  and  to  prove  so  much  of  them  as  is  sufficient  to 
make  out  the  offense.**  A  variance  in  a  word,  or  in  several 
words,  where  the  sense  is  not  in  any  degree  changed,  will 
not  be  fatal.  But  if  the  sense  is  changed,  or  if  the  words 
.  proved  are  not  in  substance  the  same  as  the  words  alleged, 
even  though  they  may  be  sufficient  to  constitute  the  offense, 
the  variance  will  be  fatal.** 

Description  of  Real  or  Personal  Property 

Where  real  property  is  the  subject  of  the  offense  charged, 
the  description  of  it  in  the  indictment  must  be  borne  out  by 
the  evidence.  A  variance  between  the  description  of  the 
premises  and  the  proof,  on  indictment  for  burglary,  or  stat- 
utory housebreakings,  arson,  or  ,statutory  burnings,  forcible 

««  Becker  v.  State  (Tex.  App.)  18  S.  W.  550;  EngUrfi  v.  State,  30 
Tex.  App.  470,  18  S.  W.  94;  State  v.  Horan,  64  N,  H.  548,  15  Atl.  20; 
State  V.  Farrand,  8  N.  J.  Law,  333 ;  ante,  pp.  201,  249. 

«»  Wliart  Cr.  Ev.  |  120a;  Reg.  v.  Drake,  2  Salk.  660;  Re  Crowe, 
3  Ck)x,  Cr.  Cas.  123;  People  v.  Warner,  5  Wend.  (N.  Y.)  271;  Litman 
V.  State,  9  Tex.  App.  461;  People  v.  Fay,  89  Mich.  119,  50  N.  W.  752; 
CJom.  V.  Morrill,  8  Cash.  (Mass.)  673;  People  v.  Haynes,  11.  Wend. 
(N.  Y.)  557 ;   Rex  v.  HUl,  Russ.  &  R.  190. 

*oReg.  V.  Fussell,  3  Cox,  Or.  Cas.  291;  Reg.  v.  Bird,  17  Cox,  Cr. 
Cas.  387;  Riddle  v.  State,  30  Tex.  App.  425,  17  S.  W.  1073;  Berry  v. 
State,  27  Tex.  App.  483,  11  S.  W.  521 ;  Frisby  v.  State,  26  Tex.  App. 
180,  9  S.  W.  463;  Wohlgemuth  v.  U.  S..  6  N.  M.  568,  30  Pac.  854; 
Sharp  V,  State,  53  N.  J.  Law,  511,  21  Atl.  1026;  Leverette  v.  State. 
32  Tex.  Cr.  R.  471,  24  S.  W.  416;  State  v.  Frisby,  90  Mo.  530,  2  S. 
W.  833;  note  6,  supra.  Where  an  indictment  for  slander  alleged 
words  as  spoken  in  English,  and  the  proofs  showed  that  they  were 
spoken  in  German,  the  variance  was  held  fatal,  though  when  trans- 
lated into  English  the  words  were  substantially  as  alleged.  Stichtd 
y.  State,  25  Tex.  App.  420,  8  S.  W.  477,  8  Am.  St  Rep.  444. 
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entry  and  detainer,  etc.,  will  be  fatal,  for  the  description  of 
the  premises  is  essential  to  the  charge.** 

The  same  rule  applies  to  indictments  for  offenses  relating 
to  personal  property.  In  prosecutions  for  larceny,  embez- 
zlement, false  pretenses,  etc.,  a  description  of  the  property 
stolen,  embezzled,  or  obtained  is  essential  to  the  charge,  and 
must  be  borne  out  by  the  evidence.  Any  material  variance 
will  be  fatal.*'  An  indictment  for  the  larceny  or  embezzle- 
ment of.  cloth  and  other  materials  is  not  supported  by  proof 
of  the  larceny  or  embezzlement  of  an  overcoat  made  from 
such  materials.**  So  where  an  indictment  charged  the  lar- 
ceny of  "one  bushel  of  oats,  one  bushel  of  chaff,  and  one 
bushel  of  beans,"  and  the  proof  showed  that  they  were  all 
mixed  together,  the  variance  was  held  fatal.  They  should 
have  been  described,  it  was  said,  as  "a  certain  mixture,  con- 
sisting of  one  bushel  of  oats,"  etc.**  So  where  an  indict- 
ment charges  the  larceny  of  a  gray  horse  and  the  proof 
shows  that  it  was  a  gray  gelding;  **  or  the  larceny  of  a  pig, 
when  it  was  a  hog,  or  vice  versa ;  *•  or  of  a  live  bird  or  ani- 
mal, when  it  was  dead  when  stolen.*^    So  where  an  indict- 

r 

41  Ante,  p.  250,  and  cases  ther^  cited. 

42  Rex  V.  Fumeaux,  Russ.  &  R.  335;  Rex  v.  Tyers,  Id.  403;  Con*. 
▼.  Clair,  7  Allen  (Mass.). 527 ;  State  v.  Harris,  3  Har.  (Del.)  659;  State 
y.  Cockfield,  15  Rich.  (S.  G.)  316;  Com.  y.  Lascomb,  130  Mass.  42; 
McQee  y.  State,  4  Tex.  App.  625.  An  indictment  for  obtaining  by 
false  pretenses  the  note  of  a  certain  person  is  not  sustained  by  proof 
of  obtaining  the  joint  note  of  that  person  and  another.  People  y. 
Reed,  70  Cal.  529,  11  Pac.  676. 

4>  Com.  y.  Clair,  7  Allen  (Mass.)  527.  It  has  eyen  be^i  held  that 
the  defendant  must  be  acquitted  when  the  indictment  charged  lar- 
ceny of  a  "pair  of  boots,"  and  the  proof  showed  a  taking  of  two 
boots,  being  the  right  boot  of  two  pair.  State  y.  Harris,  3  Har.  (Del.) 
559. 

4«  Rex  y.  Kettle,  3  Chit.  Cr.  Law,  947a.  But  see  Roman  y.  State, 
64  Tex.  Cr.  R.  515,  142  S.  W.  912. 

40  Hooker  y.  State,  4  Ohio,  350;  Valesco  y.  State,  9  Tex.  App.  76. 
But  see  Baldwin  y.  People,  1  Scam.  (111.)  304,  where  it  was  held  that 
proof  of  stealing  a  nttire  or  gelding  would  sustain  a  charge  of  stealing 
a  horse. 

*«  See  State  y.  McLain,  2  Brey.  (S.  C.)  443. 

*7  Rex  y.  Halloway,  1  Car.  &  P.  128;  Rex  y.  Edwards,  Russ.  A 
R.  497 ;  Rough's  Case,  2  East,  P.  C.  607 ;  Com.  y.  Beaman,  8  Gray 
(Mas&)  497. 

Clabk  Cb.Pboc.(2d  Ed.)— 25 
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ment  charged  the  larceny  of  a  plowshare,  and  the  proof 
showed  the  larceny  of  a  plow,  the  variance  was  held  fata}.*' 

The  fact  that  the  property  is  described  with  unnecessary' 
particularity  will  not  dispense  with  strict  proof,  for  the  de- 
scription is  of  something  which  is  essential.** 

Where,  for  instance,  a  complaint  charged  the  larceny  of 
**one  white  woolen  flannel  sheet,"  and  the  evidence  showed 
the  larceny  of  a  blanket  made  of  cotton  and  wool,  the  warp 
being  cotton  and  the  filling  woolen,  the  variance  was  held 
fatal.  "A  sheet,"  it  was  said,  "may  be  composed  of  various 
substances,  as  linen,  cotton,  or  wool,  singly  or  in  combina- 
tion. The  word  has  reference  to  the  form  and  not  the  ma- 
terial of  which  the  article  is  made ;  had  this,  therefore,  been 
described  by  the  term  'sheet'  alone,  it  would  have  been  suffi- 
ciently certain.  But  the  accused  was  put  on  her  trial  for 
stealing  a  sheet  composed  wholly  of  wool,  for  it  is  described 
as  'one  white  woolen  flannel  sheet,'  and  she  was  convicted 
of  stealing  an  article,  part  cotton  and  part  wool,  called  a 
cotton  and  woolen  blanket.  The  quality  and  description  of 
the  property  stolen  must  be  shown  with  accuracy  and  cer- 
tainty. *  *  *  If  the  property  is  described  as  a  cow,  and 
proved  to  be  a  heifer,  the  variance  is  fatal ;  so  it  is  if  describ- 
ed as  a  sheep  and  proved  to  be  a  lamb.  And  where  a  party 
was  indicted  for  stealing  one  bushel  of  oats,  one  bushel  of 
chaff,  and  one  bushel  of  beans,  and  the  proof  was  that  they 
were  mixed  together  when  stolen,  the  variance  was  held. to 
be  fatal.  Here  the, property  was  described  with  unneces- 
sary minuteness  and  particularity,  but,  being  so  described, 
the  proof  must  correspond  with  it."  *•  So  where  an  indict- 
ment charged  the  larceny  of  two  "barrels  of  turpentine," 
and  it  was  not  shown  that  the  turpentine  was  in  barrels;  '^ 
and  where  an  indictment  charged  the  larceny  of  a  number 
of  "bottles"  of  liquor,  and  the  proof  showed  that  the  defend- 
ant drew  the  liquor  from  casks  into  bottles  which  he  took 

«s  State  T.  Gockfield,  15  Rich.  (S.  G.)  3ia    See,  also^  People  t. 
Cronkrite,  266  lU.  438,  107  N.  E.  703. 
*9  Ante,  p.  214. 

»o  Alkenbrack  v.  People,  1  Denio  (N.  Y.)  8a 
»i  State  V.  Moore,  33  N.  0.  70. 
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with  him  for  the  purpose ;  *^  and  where  an  indictment 
charged  that  the  defendant  had  in  his  possession,  with  in- 
tent to  sell  the  same  "one  pint  of  adulterated  milk,  to  which 
.  milk  water  had  been' added,"  and  the  proof  showed  that  tne 
milk  ill  question  was  adulterated  by  adding  water  to  pure 
milk,'* — the  variance  was  in  each  case  held  fatal. 

The  fact  that  the  indictment,  in  its  description  of  proper- 
ty, is  not  sustained  as  to  all  the  articles  will  not  be  fatal  if 
it  is  sustained  as  to  enough  to  make  out  the  offense.  An  in- 
dictment for  stealing  two  horses  would  be  sufficiently  sup- 
ported to  warrant  a  conviction,  if  the  evidence  corresponded' 
with  the  description  as  to  one  of  them,  though  it  varied  as 
to  the  other,  for  the  larceny  of  one  is  sufficient  to  make  out 

S2  Com.  y.  Gavin,  121  Mass.  54,  23  Am.  Rep.  255. 

ss  Ck>m.  y.  Luscomb,  130  Mass.  42.  These  dedslons  and  numberless 
others -of  like  character  are  the  result  of  the  api^ication  of  the  prin- 
ciple that  the  defendant  must  not  be  charged  with  one  transaction 
and  convicted  of  another.  Yet  the  sanfe  courts  find  no  difficulty  in 
holding  that  on  a  charge  of  larceny,  robbery,  murder,  or  any  other 
crime,  stated  to  have  been  done  on  a  particular  day,  month,  and 
year,  the  defendant  may  be  convicted  on  proof  that  it  was  done  on  an 
entirely  different  day,  month,  and  year  from  that  alleged.  Yet  it  is 
clear  that  a  larceny  proved  to  have  been  done  on  one  day  is  just  as 
different  a  transaction  from  a  larceny  done  on  another  day  as  is  the 
larceny  of  a  linen  sheet  from  the  larceny  of  a  woolen  sheet,  or  the 
larceny  of  a  heifer  trovl  the  larceny  of  a  cow.  The  reason  given  for 
the  variance  not  being  fatal  in  the  case  of  time — that  the  statement 
of  time  is  a  mere  "formal  statement,"  or  that  it  is  "immaterial"— is, 
of  couilse,  a  begging  of  the  question.  If,  in  the  language  of  the 
court  quoted  in  the  text,  "the  accused  was  put  on  her  trial  for  steal- 
ing a  sheet  composed  wholly  of  wool,  for  it  is  described  as  |one  white 
woolen  sheet,'  and  she  was  convicted  of  stealing ^n  article',  part  cot- 
ton and  part  wool,"  why  should  it  not  be  said,  if  the  variance  had 
been  in  the  date  alleged  and  proven,  "the  accused  was  put  on  her  trial 
for  stealing  a  sheet  on  January  1st,  and  she  was  convicted  of  stealing 
a  sheet  on  February  3d,"  an  entirely  different  crino?  The  prosecutor 
may  have  had  two  sheets  stolen,  one  on  January  1st  and  another  on 
February  3d ;  the  grand  Jury  may  have  intended  to  Indict  defendant 
for  the  first  larceny,  as  they  did,  and  not  for  the  second  larceny,  for 
which,  indeed,  they  may  have  refused  to  indict  defendant,  yet  a  con- 
viction of  defendant  on  proof  of  the  second  larceny  is  held  to  be  no 
variance,  though  he  is  clearly  convicted  of  a  different  crime  from 
that  for  which  he  was  indicted. 
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the  offense.'^  In  like  manner,  though  it  is  often  necessary 
that  the  number  or  quantity  of  property  shall  be  stated,  in 
order  to  meet  the  requirement  of  certainty,*"  it  is  not  neces- 
sary to  prove  the  whole  number  or  quantity,  if,  on  the  re- 
jection of  the  part  not  proved,  the  oflfense  will  be  com- 
plete.**  On  indictment  lor  usury,  for  instance,  it  is  not  nec- 
essary to  prove  the  exact  sum  laid  in  the  indictment.*' 
Nor  is  it  necessary,  on  a  prosecution  for  extortion,  to  prove 
the  exact  sum  alleged  to  have  been  extorted.*  • 

In  like  manner,  it  is  often  necessary — ^always  in  indict- 
ments for  larceny — ^to  state  the  value  of  the  property  with 
reference  to  which  the  offense  was  committed,  but,  in  gen- 
eral, it  is  not  necessary  to  prove  the  whole  value  as  stated, 
provided  the  value  proved  is  sufficient  to  constitute  the  of- 
fense.* *  Where,  however,  value  to  a  particular  amount  is 
necessary  to  constitute  the  offense,  and  the  value  is  ascribed 
to  many  articles  of  different  kinds,  collectively,  the  offense 
must  be  made  out  as  to  every  one  of  those  articles,  for  the 
grand  jury  has  only  ascribed  that  value  to  all  the  articles 
collectively.** 

Where  the  articles  are  of  the  same  kind,  and  they  are  thus 
valued  collectively,  the  rule  does  not  apply.  Thus  where  an 
indictment  for  stealing  sundry  bank  notes,  or  sundry  gold 

o^Hasklns  y.  People,  16  N.  T.  344;  Gonu  v.  Eastman,  2  Gray 
(Mass.)  76 ;  People  v.  WUey,  3  HiU  (N.  Y.)  194 ;  State  v.  Martin,  82 
N.  C.  672. 

«s  Ante,  p.  264. 

s«  State  y.  Gainteron,  40  Vt  555;  Com.  y.  WUUams,  2  Onsti.  (Masa) 
583 ;  Com.  y.  O'Gonnell,  12  Allen  (Mass.)  452 ;  State  y.  Fenn,  41  Goon. 
590;  Stat6  y.  Williams,  10  Humph.  (Tenn.)  101;  State  y.  Martin,  82 
N.  O.  672;  Lorton  y.  State,  7  Mo.  55,  37  Am.  Dec.  179;  State  y.  H«i- 
nessey,  23  Ohio  St.  339,  13  Am.  Rep.  253. 

S7  Rex  y.  Gillham,  6  Term  R.  265. 

5»  Rex  V.  Burdett,  1  Ld.  Raym.  149;  Rex  y.  GlllhanJ,  6  Term  R.  267. 

»•  Gom.  V.  McEenney,  9  Gray  (Mass.)  114;  Rex  v.  Garson,  Russ.  & 
R.  303 ;   State  y.  Harris,  64  N.  G.  127. 

•0  Rex  y.  For«yth,  Rusa  &  R.  274;  Duppa  y.  Mayo,  1  Sannd.  286; 
Pinlmey  y.  Inhabitants  of  East  Hundred,  2  Saund.  379;  Hope  y. 
Gom.,  9  Meta  (Mass.)  134;  Gollins  y.  People,  39  IlL  233;  Com.  y. 
Layery,  101  Mass.  207;  Gom.  y.  Falvey.  108  Mass.  304;  State  y. 
liongbottoms,  11  Humph.  (Tenn.)  39 ;  Sheppard  y.  State,  42  Ala.  531 ; 
ante,  p.  266. 
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coin,  or  a  certain  number  of  bushels  of  oats,  etc.,  states  an 
aggregate  value,  it  is  sufficient  to  prove  the  larceny  of  less 
than  the  quantity  or  number  alleged,  if  a  sufficieiiit  value  is 
shown.*^ 

Ownership  of  Property 

We  have  seen  that  indictments  for  larceny,  embezzle- 
ment, false  pretenses,  malicious  mischief,  or  other  offenses 
in  relation  to  personal  property,  or  for  burglary,  arson,  or 
other  offenses  in  relation  to  real  property,  must  state  the 
ownership  of  the  property  or  the  premises.**  The  allega- 
tion of  ownership  is  essential  to  the  charge,  and  must  be 
supported  by  the  proof.  Any  material  variance  will  be  fa- 
tal. We  have  already  explained  how  ownership  must  be 
alleged,  and  in  doing  so  have  shown  what  will  constitute  a 
"variance,  and  collected  some  of  the  cases  on  the  subject.*' 

Where  the  ownership  of  property  is  not  in  any  way  ma- 
terial, it  not  only  need  not  be  stated,  but,  if  stated,  it  need 
not  be  proved,  but  may  be  rejected  as  surplusage.**  This 
rule  does  not  apply  where  the  allegation  of  ownership  is  a 
part  of  the  description  of  the  offense.  Here,  though  unnec- 
essarily alleged,  it  is  matedal,  because  descriptive  of  that 
which  is  material,  and  cannot  be  rejected  as  surplusage.** 
On  a  trial  for  conspiracy  to  commit  robbery,  if  the  indict- 
ment alleges  possession  of  the  property  intended  to  be  stol- 
en in  one  person  and  the  title  in  another,  both  allegations 
must  be  proved,  though  the  latter  was  unnecessary.** 

01  Com.  y.  O'GoimeU,  12  AHen  (Mass.)  451;  Ck>itf.  r.  Grimes,  10 
Gray  (Masa)  470,  71  Am.  Dec.  666;  Lamed  v.  Com.,  12  Meta  (Mass.) 
240 ;   State  y.  Taunt,  16  Minn.  100  (GIL  99) ;  ante,  p.  266. 

•2  Ante,  p.  267. 

M  Ante,  p.  267,  and  cases  there  cited. 

•*  Pye's  Case,  2  Bast,  P.  C.  786 ;  Reg.  v.  Newbonlt,  L.  R.  1  Crown 
Cas.  844;  U.  S.  y.  Howard,  8  Sunm.  12,  Fed.  (>is.  No.  15,403;  Steyens 
y.  Com.,  4  Leigh  (Va.)  683;  Rivers  v.  State,  10  Tex.  App.  177.  In 
the  case  last  cited  the  defendant  was  indicted  under  a  statute  making 
it  an  offense  to  wound  a  hog.  The  indictment  laid  t|ie  ownership  of 
the  hog  in  one  S.  It  was  held  ttiat  the  ownership  of  the  hog  was  im^ 
nmterial,  and  might  be  rejected  as  surplusage. 

««  Com.  y.  Wade,  17  Pick.  (Mass.)  390. 

••  Ward  y.  State  (Tex.  Cr.  App.)  21  S.  W.  250. 
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Names  and  Description  of  Third  Persons 

When  it  is  necessary  to  name  or  describe  third  persons  in 
the  indictment,'^  they  ijiust  be  named  or  described  accu- 
rately. A  material  error  in  the  names  of  third  persons  is 
much  more  serious  than  a  mistake  in  the  name  of  the  accus- 
ed. A  mistake  in  the  name  of  the  accused,  as  we  have  seen, 
can  only  be  objected  to  by  a  plea  in  abatement,  the  effect 
of  which  is  only  to  delay  the  trial.®*  A  material  variance  in 
the  name  of  a  third  person,  however,  is  a  variance  in  the 
description  of  the  offense,  and  will  be  sufficient  ground  for 
arresting  judgment,  when  the  objection  appears  on  the  face 
of  the  indictment,  or  if  it  appears  from  the  evidence  it  will 

cause  an  acquittal.'*    As  we  have  seen,  if  the  names  of  third 

•  <  ' 

•T  Ante,  p.  272.  «8  Ante,  p.  176. 

«»2  Hawk.  P.  O.  c.  25,  §  72;  1  East,  P.  C.  514;  1  Chit  Cr.  Law, 
213,  216;  Graham  v.  State,  40  Ala.  659;  Lewis  v.  State,  90  Ga.  95, 
15  S.  E.  697 ;  Osborne  v.  State,  14  Tex.  App.  225 ;  Owens  v.  State 
(Tex.  Cr.  App.)  20  S.  W.  S58;  State  v.  Sherrlll,  81  N.  C.  550;  State  v. 
English,  67  Mo.  136;  State  v.  Reynolds,  106  Mo.  146,  17  S.  W.  322; 
Humbard  v.  State,  21  Tex.  App.  200,  17  S.  W.  126 ;  Cronln  v.  State, 
30  Tex.  App.  278,  17  S.  W.  410;  Rex  v.  Berrlman,  5  Car.  &  P.  601; 
U.  S.  V.  Howard,  3  Sumn.  12,  Fed.  Cas.  No.  15,403 ;  Reg.  v.  Wilson,  1 
Denison,  Crown  Cas.  284;  Timms  v.  State,  4  Cold.  (Tenn.)  138;  Rex 
V.  Norton,  Russ.  &  R.  509 ;  Com.  v.  Gillespie,  7  Serg.  &  R.  (Pa.)  469, 
10  Ant  Dec.  475;  State  v.  Bell,  65  N.  C.  313 ;  State  v.  Scurry,  3  Rich. 
(S.  O.)  68;  State  v.  Trapp,  14  Rich.  (S.  C.)  203;  State  v.  Ow«is,  10 
Rich.  (S.  C.)  169.  Name  of  the  owner  of  the  premises  on  indictment 
for  arson  or  burglary,  or  larceny  from  the  house.  Com.  v.  Wade,  17 
Pick.  (Mass.)  398;  Rex  v.  White,  1  Leach,  Crown  Cas.  252;  State  v- 
Rushing,  2  Nott  &  McC.  (S.  C.)  560 ;  State  y.  Ellison,  58  N.  H.  325 ; 
Graham  v.  State,  40  Ala.  659.  But  see  Com.  v.  Price,  8  Leigh  (Va.) 
757.  Name  of  purchaser  on  indictment  for  unlawful  sale  of  intoxi- 
cating liquors.  Ck>m.  y.  Shearman,  11  Cush.  (Mass.)  516;  Com.  v. 
Brown,  2  Gray  (Mass.)  358.  Name  of  the  owner  ^r  builder  of  a  rail- 
road on  Indictment  for  obstructing  an  engine  passing  thereon.  Com. 
V.  Pope,  12  Cush.  (Mass.)  272.  Name  of  wonAin  on  Indictment  for 
rape,  incest,  etc.  Taylor  v.  Com.,  20  Grat.  (Va.)  825 ;  Owens  v.  State 
(Tex.  Cr.  App.)  20  S.  W.  558.  Name  of  person  to  whom  rooms  were 
rented  for  gaming.  Cronin  v.  State,  30  Tex.  App.  278,  17  S.  W.  410. 
Name  of  person  libeled  or  slandered.  Humbard  t.  State,  21  Tex. 
App.  20O,  17  S.  W.  126.  Nanie  of  person  intended  to  be  defrauded. 
State  7.  Reynolds,  106  Mo.  146,  17  S.  W.  322 ;  note  16,  supra ;  ante, 
pp.  218,  223.  Name  of  deceased,  or  person  assaulted,  on  indictment 
for  murder  or  assault.    Hardin  y.  State,  26  Tex.  113;  Lewis  r.  State, 
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persons  are  unknown,  they  may  be  described  as  persons  to 
the  grand  jurors  unknown ;  ^®  but  if  a  person  is^so  described, 
and  it  appears  that  his  name  was  in  fact  known,  the  variance 
will  be  fatal.^^  Some  jurisdictions  hold  that  where  a  person 
is  described  as  unknown,  and  it  appears  that  his  name  could 
have  been  ascertained  by  the  exercise  of  reasonable  dili- 
gence, this  will  constitute  a  variance.''^ 

But  the  better  rule  is  to  the  contrary.  "These  cases  [cas- 
es holding  that  there  is  a  variance  under  such  conditions] 

90  Ga.  95,  15  S.  B.  697 ;  Osborne  v.  State,  14  Tex.  App.  225 ;  U.  S. 
V.  Howard,  3  Suinn.  12,  Fed.  Gas.  No.  15,403 ;  Timms  v.  State,  4  Cold. 
(Tenn.)  138.  A  good  iUustratlon  ol  the  more  liberal  views  entertained 
by  the  courts  is  seen  in  Bennett  v.  U.  S.,  l&i  Fed.  630,  114  G.  G.  A. 
402.  In  this  case  the  indictment  charged  defendant  with  transport- 
ing, for  an  immoral  purpose,  one  Opal  Clark.  The  piroof  was  that 
the  woman  transported  was  known  to  defendant  as  Jeanette  Clark 
and  that  her  real  name  was  wholly  different  from  either.  The  court 
held  that,  as  the  record  as  a  whole  clearly  indicated  the  identity  of 
the  woman  named  in  the  indictment  with  the  woman  whom  defend- 
ant nmst  have  known  to  be  the  one  intended  to  be  named  and  with 
the  woman  who  was  actually  transported,  there  was  no  ftital  variance. 
Statutes  in  some  states  provide  that  an  erroneous  allegation  as  to  the 
person  intended  to  be  injured  is  not  material.  Code  Cr.  Proc.  N.  T.  § 
281.  Under  this  section  it  was  held  that  defendant  could  be  convicted 
of  assault  with  intent  to  kill  B.,  though  the  indictment  charged  an 
assault  with  intent  to  kiU  X.  People  v.  Castaldo,  146  App.  Div.  767, 
131  N.  Y.  Supp.  545. 

fo  Ante,  p.  274. 

Ti  2  Hawk.  P.  O.  c.  25,  §  71 ;  2  East,  P.  C.  561;  Rex  v:  Walker,  3 
Camp.- 264;  Rex  v.  Bush,  Russ.  &  R.  372;  White  v.  People,  32  N.  Y. 
465;  Barkman  v.  State,  13  Ark.  703;  State  v.  Wilson,  30  Conn.  500; 
Jones  V.  State,  63  Ala.  27;  Com.  v.  Tompson,  2  Cush.  (Mass.)  551; 
Moore  v.  State,  65  Ind.  213;  State  v.  Mclntire,  59  Iowa,  264,  13  N. 
W.  286;  Jorasco  v.  State,  6  Tex.  App.  238.  But  if  the  namfe  was 
in  fact  unknown  at  the  time  the  indictment  was  found,  its  subsequent 
discovery  will  not  constitute  a  variance,  or  render  the  indictment 
defective.  White  v.  People,  32  N.  Y.  465;  Com.  v.  Hill,  11  Cush. 
(Mass.)  137;  Cheek  v.  State,  38  Ala.  227;  Com.  v.  Gallagher,  126 
Mass.  54;  State  v.  Bryant,  14  Mo.  340;  Zellers  v.  State,  7  Ind.  659; 
Reed  v.  State,  16  Ark,  499. 

72  2  East,  P.  C.  c.  16,  §  163;  Rex  v.  Walker,  3  Camp.  264;  Rex  v. 
Deakin,  2  Leach,  Crown  Gas.  863;  Reg.  v.  Campbell,  1  Gar.  &  K.  82; 
Reg.  V.  Stroud,  2  Moody,  Crown  Gas.  270  (but  see  the  report  of  this 
case  in  1  Car.  &  K.  187) ;  Presley  v.  State,  24  Tex.  App.  494,  6  S.  W. 
540 ;   Blodget  v.  State,  3  Ind.  403. 


392  PLBADIira  AND  PR007  (Ch.  10 

would  seem  to  be  properly  placed  upon  lack  of  diligence  or 
carelessness  in  making  the  accusation,  and  not  upon  vari- 
ance between  the  allegation  and  proof.  The  better  rule 
would  seem  to  be  that  to  create  a  variance  the  fact  of  knowl- 
edge, not  ability  to  acquire  knowledge,  must  affirmajtively 
appear  from  the  evidence.  *  *  *  The  fact  that  the 
county  solicitor  could  easily  have  ascertained  a  better  de- 
scription of  the  property  may  be  evidence  that  he  knew  the 
same ;  but  it  is  not  conclusive,  and  cannot  be  made  an  abso- 
lute test  of  the  sufficiency  of  the  allegation  that  he  did  not 
know."  ^* 

A  third  person,  like  the  accused,  may  be  described  by  the 
name  by  which  he  is  usually  known,  and  if  he  is  well  known 
by  more  than  one  name  he  may  be  described  by  either.^* 
Where  the  name  of  a  person  is  misspelled,  this  will  not  ren- 
der the  indictment  bad  if  the  name  as  given  and  the  correct 
name  are  idem  sonans.^*     But  where  a  person  has  two 

78  Ensoa  v.  State,  58  Fla.  37,  60  South.  918,  138  Am.  St  Bep.  92, 
18  Ann.  Cas.  940.  Accord.  Com.  v.  Sherman,  13  Allen  (Mass.)  248; 
CouL  y.  Glover,  111  Mass.  401 ;  Wells  y.  State,  88  Ala.  239,  7  South. 
272 ;  Jackson  y.  State,  102  Ala.  167,  15  South.  344.  In  Rex  y.  Bush, 
Russ.  &  Ry.  372,  it  was  held  that  an  Indictmioit  against  an  acoesaory 
of  a  principal  therein  alleged  to  be  unknown  was  good,  although  the 
same  grand  Jury  had  returned  another  indictment  againat  the  prin- 
cipal by  name. 

7  4  Rex  y.  Sulls,  2  Leach,  Grown  Cas.  861 ;  Rex  y.  Norton,  Russ.  & 

R.  510;   Rex  v.  Berriman,  5  Car.  &  P.  601;   Rex  v. ,  6  Gar.  & 

P.  408;  Jones  y.  State,  65  Ga.  147;  Taylor  y.  Com.,  20  Grat.  (Va.) 
825;  Com.  y.  Trainor,  123  Masa  414;  State  v.  Peterson,  70  Me.  216; 
State  y.  Bundy,  64  Me.  507;  State  y.  Johnson,  67  N.  C.  58;  Rogers 
y.  State.  90  Ga.  463,  16  S.  B.  205;  State  v.  France,  1  Oyert  (Tenn.) 
434;  Com.  y.  Gould,  158  Mass.  4S(9,  33  N.  E.  656;  Slaughter  y.  State 
(Tex.  Cr.  App.)  21  S.  W.  247 ;  State  y.  Davis,  109  N.  C.  780.  14  S.  E. 
55 ;  ante,  pp.  272,  275,  and  cases  there  cited.  It  is  generally  held,  if 
a  third  person  is  so  described  that  it  is  impossible  to  mistake  him 
for  any  other,  that  a  mistake  in  the  nante  will  be  disregarded.  Ante, 
^p.  272,  275.  Thus,  where  an  indictment  against  Charles  "Herron"  ' 
alleged  that  he  killed  Lula  "Herring."  but  expressly  described  the 
woman  as  the  defendant's  wife,  the  yariance  in  her  name  was  disre* 
garded  on  motion  in  arrest  Herron  y.  State.  93  Ga.  554,  19  S.  B. 
213.     See  Mason  y.  State,  55  Ark.  529,  18  S.  W.  827. 

T8  Rex  y.  Foster,  Russ.  &  R.  412;  Ahitbol  y.  Beniditto,  2  Taunt 
401;    Willams  y.  Ogle,  2  Strange,  889.    In  the  following  cases  the 
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Christian  names,  a  transposition  of  them,  as  James  Richard 

for  Richard  James ,  or  Jules  Henry  

for  Henry  Jules ,  is  fatal,^*  except  in  those  jurisdic- 
tions where  only  one  Christian  name  is  recognized,  and  the 
other,  if  alleged,  need  not  be  proved^* 

names  were  held  idem  sonans:  "Gigger"  (pronounced  "Jigger")  for  • 
"Jlger,"  Com.  v.  Jennings,  121  Mass.  47,  23  Am.  Rep.  249.  "WUUe 
Fanes"  fgr  **wmis  Fain,"  State  v.  Hare,  95  N.  C.  682;  "Chambles" 
for  "Chambless,"  Ward  v.  State,  28  Ala.  60;  "Herriman"  for  "Har- 
riman,"  State  v.  Bean,  19  Vt.  530;  "Lossene"  for  "Lawson,"  State  v. 
Pullens,  81  Mo.  387;  "Banhart,"  "Benhart,"  "Bernhardt,"  for  '^Bem- 
hart,"  State  v.  Witt,  34  BJan.  488,  8  Pac.  769;  "Gidines"  for  "Gidings" 
or  "Giddings,"  State  v.  liincoln,  17  Wis.  579;  "DomieUy"  for  "Donly," 
Donnelly  v.  State,  78  Ala.  453;  "Anthron*'  for  "Antrum,"  State  v. 
Scurry,  3  Rich.  (S.  C.)  68;  "Whyneard"  for  "Winyard"  (the  latter  being 
pronounced  "Winnyard"),  Rex  v.  Foster,  Russ.  Jb  B.  412;  "Segrave* 
for  "Seagrave,"  Willams  v.  Ogle,  2  Strange,  889;  "Usrey"  for  "Usury/ 
dresham  v.  Walker,  10  Ala.  370;  "Benedetto"  for  "Benidltto/*  Ahit- 
bol  V.  Beniditto,  2  Taunt.  401;  "McLauglin"  for  "McGloflin,"  Mc- 
Laughlin V.  State,  52  Ind.  476 ;  'Tetris"  for  "Petrle,"  Petrle  v.  Wood- 
worth,  3  Gaines  (N.  Y.)  219;  "Hutson"  for  "Hudson,"  State  v.  Hut- 
son,  15  Mo.  512;  "Georg"  for  "George,"  Hall  v.  State,  32  Tex.  Cr.  R. 
594,  25  S.  W.  292;  "Blankenshlp"  for  "Blackenship,"  State  v.  Blan- 
kenship,  21  Mo.  504;  "Preyer"  for  "Prior,"  Page  v.  State,  61  Ala.  16; 
"Michal"  for  "Michaels,'*  State  v.  Houser,  44  N.  C.  410;  "Fourai"  for 
"Forrest,"  State  v.  Timmens,  4  Minn.  331  (Gil.  241);  "Danner"  for 
"Dannaher,"  Gahan  v.  People,  58  Illi  160. 

The  following  have  been  held  not  to  be  idem  spnans :  -^M'Cann'' 
for  "M'Uam,"  Bex  v.  Tannet,  Russ.  &  R.  351;  "Shutliff"  for  "Shirt- 
liff,"  1  Chit.  Or.  Law.  216;  "Lynes*'  for  "Lyons,"  Lynes  v.  State,  5 
Port.  (Ala.)  236,  30  Am.  Dec.  557;  "Woods"  for  "Wood,"  Neiderluck 
V.  State,  21  Tex.  App.  320,  17  S.  W.'467;  "Sedbetter"  for  "Ledbetter/' 
ZeUers  v.  State,  7  Ind.  659;  "Mclnnls"  for  "McGinnis,"  Barnes  ▼. 
People,  18  111.  52,  65  Am.  Dec.  699;  "Tarbart"  for  "Tabart,"  Bing- 
ham V.  Dickie,  5  Taunt  814;  "Shakepear"  for  "Shakepeare,"  Rex  v. 
Shakespeare,  10  East,  83;  "Comyns"  for  "Cum^llns,"  Cruikshank  v. 
Comyns,  24  111.  602;  *'Domiel"  for  "Donald,"  Donnel  v.  U.  S.,  Mor- 
ris (Iowa)  141,  39  Am.  Dec.  457;  "Franks"  for  "Frank,''  Parchman 
V.  State,  2  Tex.  App.  228,  28  Am.  Rep.  435;  "Amann"  for  "Anmion," 
Amann  v.  People.  76  Dl.  188;  "Burral"  for  "Burrill,"  Com.  v.  GUles- 
pie,  7  Serg.  &  R.  (Pa.)  469,  10  Am.  Dec.  475;  "Melville"  for  "Melvin," 
State  V.  Curran,  18  Mo.  320;  "DeUa"  for  "Dellia,"  Vance  ▼..  State,  65 

Ind.  460. 
7«  Jones  ▼.  Macquillin,  5  Term  B.  195;   Reg.  t.  James,  2  Cos,  Cr. 

Cas.  227. 
T7  Ante,  p.  275. 
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If  the  name  is  stated  with  an  alias  dictus,  as  may  be 
done/*  it  is  sufficient  to  prove  either  name.^® 

Following  the  rule  above  stated,  that  a  person  may  be 
described  either  by  his  true  name  or  by  the  name  by  which 
he  is  usually  known,  and  that  proof  of  either  is  sufficient,  it 
would  seem  that  a  corporation  could  be  described  likewise 
either  by  its  corporate  name  or  by  the  name  by  which  it  is 
commonly  called.    There  are  cases  to  this  eff ect.'* 

If  the  name  is  immaterial — that  is,  if  it  is  not  necessary 
to  a  statement  of  the  offense — it  may  be  rejected  as  surplus- 
age, and  a  variance  therein  will  have  no  effect.*^ 

Where  it  is  claimed  that  the  true  name  and  the  name 
given  in  the  indictment  are  idem  sonans,  and  that,  therefore, 
there  is  no  variance,®*  the  question,  when  it  arises  in  evi- 
dence on  the  general  issue,  should  be  submitted  to  the  jury 
as  a  question  of  fact,  for  it  is  not  a  question  of  spelling,  but 
of  pronunciation,  depending  less  upon  rule  than  upon 
usage."  If,  however,  the  accused  does  not  ask  that  the  jury 
be  allowed  to  pass  on  the  question,  it  has  been  held  that  he 

T«  Ante,  p.  173. 

70  State  v.  Peterson,  70  Me.  216;  Haley  y.  State,  63  Ala.  89;  Ken- 
nedy V.  People,  39  N.  Y.  245;  Hunter  v.  State,  8  Tex.  App.  75. 

«o  Rogers  v.  State,  90  Ga.  463,  16  S.  E.  205  ("Central  RaUroad  it 
Banking  (Company,'*  for  "Centiral  Railroad  &  Banking  Company  of 
Georgia") ;  Putnamf  v.  U.  S.,  162  U.  S.  687,  16  Sup.  Ct  923,  40  L.  Ed. 
1118  ("National  Granite  State  Bank,"  for  "National  Granite  State 
Bank  of  Exeter*');  Com.  v.  Jacobs,  152  Mass.  276,  23  N.  B.  463  ("War- 
ren Club,"  for  "Warren  Sodal  CJlub").  Contra,  Com.  ▼,  Pope,  12 
Cush.  (Mass.)  272  ("Boston  &  Worcester  Railroad  Company,"  for 
"Boston  &  Worcester  Railroad  Corporation") ;  McGaiy  v.  People,  45 
N.  Y.  153  ("Phoenix  Mills  Company"  for  "the  Plioenix  Mills  of  Sena- 
ca  Falls"). 

•1  Savory  v.  Price,  1  Ryan  &  M.  1;  2  East,  P.  O.  593;  Rex  v.  Mor- 
ris, 1  Leach,  Crown  Cas.  109;  Com.  v.  Hunt,  4  Pick.  (Mass.)  252: 
U.  S.  V.  Howard,  3  Sumn.  12,  Fed.  Cas.  No,  15,403;  Farrow  v.  State. 
48  Ga.  30. 

82  Note  75,  p.  392,.  supra. 

«»  Com.  V.  Donovan,  13  Allen  (Mass.)  571;  Reg.  ▼.  Davis,  2  Deni- 
son.  Crown  Cas.  231,  5  Cox,  Cr.  Cas.  237;  Girous  v.  State,  29  Ind. 
93;  Com.  v.  Jennings,  121  Mass.  47,  23  Am.  Rep.  249;  State  v. 
Thompson,  10  Mont.  549,  27  Pac.  349;  Lawrence  v.  State,  59  Ala.  6L 
In  Com.  V.  GiU,  14  Gray  (Mass.)  400,  the  Supreme  Ck>urt  declined  to 
pass  on  the  question  on  exceptions  after  a  conviction,  on  the  ground 
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cannot,  on  appeal,  object  because  the  court  decided  it  as  a 
matter  of  law."*  On  demurrer  to  a  plea  in  abatement,  the 
question  is  for  the  court."* 

Ordinarily,  it  is  not  necessary  to  describe  third  persons 
further  than  by  their  name.'*  If  an  addition,  however,  is 
stated,  it  must  be  proved,  because  it  is  descriptive  of  the 
identity  of  the  person.  Thus,  in  an  indictment  for  bigamy, 
if  the  woman  whom  it  is  alleged  that  the  defendant  biga- 
mously  married  is  described  as  a  widow,  and  the  evidence 
shows  that  she  was  a  spinster,  the  variance  will  be  fatal."' 
So  where  the  defendant  was  charged  with  procuring  Laura 
A.  Fairbanks,  "of  Worcester,  in  said  county  of  Worcester," 
in  Massachusetts,  to  commit  perjury,  and  the  evidence 
showed  that  the  Laura  A.  Fairbanks  who  testified  on  the 
occasion  alleged  was  at  the  time  and  continued  a  resident  of 
another  state,  the  variance  was  held  fatal,  though  the  wo- 
man need  not  have  been  described  further  than  by  name."" 
"Whenever  a  person  or  thing  necessary  to  be  mentioned  in 
an  indictment  is  described  with  unnecessary  particularity, 
all  the  circumstances  of  the  description  must  be  proved;  for 
they  are  essential  to  its  identity."  "• 

As  to  Time 

As  we  have  seen,  it  is  necessary  in  nearly  all  cases  to 
allege  that  the  offense  was  committed'  at  a  specified  time,  in 
order  that  the  indictment  may  be  certain.*®    It  is  not  neces- 

that  as  the  question  depended  an  prontmciation,  and  could  only  be 
determined  by  hearing  the  name  spoken,  they  bad  no  means  of  de- 
termining It. 

s«Com.  ▼.  QUI,  supra.  But  see  Mlndez  ▼.  State  (Tez.  Cr.  App.) 
38  S.  W.  095. 

•s  State  T.  Havely,  21  Mo.  498.  And  see  Rex  v.  Shakespeare,  10 
ISast,  83. 

»«  Ante,  p.  277. 

•7  Rex  v.  Deeley,  1  Moody,  Crown  Cas.  303. 

•s  Com.  V.  Stote,  152  Mass.  498,  25  N.  E.  967. 

s»Com.  ▼.  Wellington,  7  Allen  (Mass.)  299;  Com.  ▼.  Stone,  supra. 
And  see  Wallace  ▼.  State,  10  Tex.  App.  255.  It  was  held,  however, 
that,  where  an  Indictment  for  adultery  alleged  that  the  wcMnan  with 
whom  the  defendant  committed  the  act  was  over  18  years  old,  the 
allegation  might  be  rejected  as  surplusage.  State  v.  Ean,  90  Iowa, 
634,  58  N.  W.  898. 

»o  Ante,  p.  278. 


396  PLBADINO  AND  PROOF  (CIl  10 

sary,  however,  except  where  time  enters  into  the  nature  of 
the  .offense,  to  prove  the  exact  time  alleged.  Any  other  time 
may  be  shown  on  the  trial,  if  it  is  prior  to  the  finding*  of  the 
indictment,  and  within  the  period  prescribed  by  the  statute 
of  limitations.*^ 

The  rule  applies  to  cases  In  which  it  is  necessary**  to 
allege  the  time  of  the  day  at  which  the  offense  was  commit- 
ted. Thus,  though  an  indictment  for  burglary  at  common 
law  must  state  at  or  about  wha-t  hour  it  was  committed,  so 
that  it  may  appear  that  it  was  committed  in  the  nighttime, 
the  evidence  need  not  correspond  with  the  allegation  further 
than  to  show  that  the  offense  was  committed  at  some  time 
of  the  night,  and  not  in  the  daytime.  Neither  the  day  nor 
the  precise  hour  need  be  proved  as  laid.** 

An  indictment  for  acts  committed  on  Sunday  in  violation 
of  the  Sunday  laws,  or  for  acts  committed  on  any  other  par- 
ticular day  of  the  week  on  which  alone  they  are  prohibited,** 
must,  of  course,  state  that  the  acts  were  done  on  that  par- 
ticular day  of  the  week,  in  order  to  describe  the  offense,  and 
must  give  a  day  of  the  month  and  year;  but  the  charge  will 
be  supported  by  proof  of  acts  done  on  any  such  day  of  the 
week  before  the  finding  of  the  indictment,  and  during  the' 


•1 1  Chit.  Cr.  Law,  224,  and  authorities  there  cited;  3  Inst.  230: 
Vane's  Case,  Kel.  14;  People  y.  Van  Santvoord,  9  Cow.  (N.  Y.)  655; 
State  V.  G.  S.,  1  Tyler  (Vt)  295,  4  Am.  Dec.  724;  State  v.  Munger,  16 
Vt  291;  Willams  v.  State,  12  Tex.  App.  226;  State  v.  Haney,  8  N.  O. 
460;  State  v.  Swaim,  97  N.  C.  462,  2  S.  E.  68;  Jacobs  v.  Com.,  5  Serg. 
&  R.  (Pa.)  316;  Turner  v.  People,  33  Mich.  363;  Com.  v.  Harrington, 
8  Pick.  (Mass.)  26;  Com.  ▼.  Kelly,  10  Cush.  (Mass.)  69;  Com.  v. 
Sego,  125  Mass.  210;  Com.  v.  DUlane,  1  Gray  (Mass.)  483;  State  y. 
Ferrell,  22  W.  Va.  759;  Cook  y.  State,  11  Ga.  63,  56  Am.  Dec.  410; 
Jackson  y.  State,  88  Ga.  787, 16  S.  E.  905;  Clarke  y.  State,  90  Ga.  448, 
16  S.  E.  96;  McDade  y.  State,  20  Ala.  81;  Palln  y.  State,  38  Neb.  862, 
57  N.  W.  743;  State  y.  DaYis,  6  Baxt.  (Tenn.)  605;  Com.  y.  Davis.  94 
Ky.  612,  23  S.  W.  218;  Medlock  y.  State,  18  Ark.  363;  State  y.  Bell, 
49  Iowa,  440;  State  y.  Branham,  13  S.  C.  389;  State  Y.^Magrath,  19 
Mo.  678. 

•a  Ante,  p.  281. 

•«  2  Hale,  P.  C.  179;  2  East,  P.  C.  513;  State  y.  Bancroft,  10  N.  H. 
105;  People  y.  Burgess,  35  CaL  115. 

•*  Ante,  p.  280. 
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period  of  limitation,  though  not  on  the  day  of  the  month 
named.** 

In  some  states  it  has  been  held  that  the  rule  does  not 
apply  to  continuing  oflfenses,**  such  as  being  a  common 
seller  of  intoxicating  liquors.  "We  take  the  rule  to  be  well 
settled  in  criminal  cases  that  when  a  continuing  offense  is 
alleged  to  have  been  on  a  certain  day,  and  on  divers  days 
and  times  between  that  and,  another  day  specified,  the  proof 
must  be  confined  to  acts  done  within  that  time.'*  •^  The 
same  is  true  where  the  indictment  alleges  that  the  continu- 
ing offense  was  committed  on  a  single  day.  The  state  can- 
not prove  acts  on  any  other  day  than  that  specified.** 

The  better  rule,  followed  in  other  jurisdictions,  allows  a 
continuing  offense  to  be  proved,  as  any  other  offense,  by 
proving  a  commission  on  any  day  previous  to  the  indictment 
and  within  the  statute  of  limitations.** 

In  prosecutions  for  homicide  the  death  must  not  only  be 
alleged,  but  must  be  proved  to.  have  occurred  within  a  year 
and  a  day  of  the  blow,  or  the  crime. is  not  proved,^  but  it 
need  not  be  shown  to  have  occurred  at  the  exact  time  after 
the  blow  alleged  in  the  indictment.' 

It  has  been  said  that,  in  an  indictment  for  perjury,  the 
day  on  which  the  perjury  was  committed  must  be  truly  laid, 
and  that  a  variance  will  be  fatal.*  This  rule  is  correct  when 
the  perjury  is  predicated  on  a  false  oath  to  a  certain  docu- 
ment, and  the  time  alleged  in  the  indictment  is  the  date  of 
the  document.    In  such  case  the  date  is  a  part  of  the  descrip- 

•»  Com.  V.  Harrison,  11  Gray  (Mass.)  308;  State  v.  Bryson,  90  N. 
C.  747;  Megowan  v.  Com.,  2  Mete.  (Ky.)  3;  Hoover. v.  State,  56  Md. 
584;  State  v.  Brunker,  46  Conn.  327.  As  to  use  of  ^'Sabbath"  for 
"Sunday,"  see  State  v.  Drake,  64  N.  0.  689. 

»«  Ante,  p.  283. 

•T  Com.  V.  Briggs,  11  Mete.  (Mass.)  673. 

••Com.  Y.  El  well,  1  Gray  (Mass.)  463;  OopL  ▼.  Traverse,^  11  Allen 
(Mass.)  260. 

oi»  Howard  ▼.  People,  27  Colo.  396,  61  Pac.  696;  Garter  y.  U.  S.,  1 
Ind.  T.  342,  37  S.  W.  204. 

1 2  Hawk.  P.  C.  c.  23,  §  90;  ante,  p.  281 ;  Clark,  Cr.  Law,  130. 

•  See  CJudd  v.  State,  28  Tex.  App.  l!24, 12  S.  W.  1010. 

s  Wbart  Cr.  By.  |  103.  And  see  State  y.  All  Lee,  18  Or.  640,  23 
Pac.  424. 
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tiDn  of  the  written  instrument,  and,  as  we  have  seen,  where 
written  instruments  are  set  out  in  the  indictment,  the  date  of 
the  instrument  as  given  must  be  proved.  A  variance  will  be 
fatal.* 

But,  where  the  perjury  is  not  based  on  a  document,  there 
seems  to  be  no  good  reason  why,  if  the  offense  is  otherwise 
proved  as  laid,  a  variance  should  be  fatal ;  and  it  has  been 
held  that  a  person  charged  with  perjury  in  a  proceeding 
alleged  to  have  been  had  on  a  certain  day  may  be  convicted, 
though  it  is  shown  that  the  proceeding  was  had  on  a  differ- 
ent day.*^ 

While  the  state  is  not  limited  to  proof  of  an  offense  on 
the  day  named  in  the  indictment,  it  is  limited  to  a  trial  for 
one  offense.  "When  there  are  several  oflfenses,  for  either 
one  of  which  the  accused  may  be  convicted  under  the  indict- 
ment, the  prosecution  should  elect  the  offense  which  it  will 
pursue,  and  the  testimony  should  be  confined  to  that  of- 
fense, unless  the  case  is  within  some  of  the  exceptions  which 
render  the  proof  of  other  distinct  offenses  admissible.  After 
one  offense  is  proved,  the  prosecution  should  not  have  the 
liberty  of  the  wind,  to  blow  where  it  listeth.  The  authori- 
ties are  not  harmonious  as  to  when  the  prosecution  will  be 
required  to  make  election  in  such  case,  or  as  to  how  long  a 
prosecuting  officer  will  be  permitted  'to  fish  with  his  wit- 
nesses for  evidence,'  before  electing  the  offense  for  which  he 
will  ask  conviction;  but  it  is  believed  that  justice  is  best 
promoted  by  allowing  the  testimony  for  the  prosecution  to 
go  far  enough  to  identify  and  show  one  distinct  offense,  and 
when  this  is  done  to  restrict  the  evidence  to  that  offense.'*  • 

As  to  Place 

It  is  not  only  necessary  to  allege  in  the  indictment  that 
the  offense  was  committed  within  the  jurisdiction  of  the 

«  Note  27,  p.  382,  supra. 

»  Com.  V.  Davis,  W  Ky.  612,  23  S.  W.  218;  Matthews  v.  U.  S.,  161 
U.  S.  600,  16  Sup.  Gt  640,  40  L.  Ed.  786.  And  see  Richey  ▼.  Com.. 
81  Ky.  524. 

•  K\ng  v.  State,  66  Miss.  502,  6  South.  18a  And  see  State  v.  Crim- 
mins,  31  Kan.  316,  2  Pac.  574;  State  ▼.  Lund,  49  Kan.  209,  30  Pac 
518;  Golden  v.  State,  72  Tex.  Cr.  R,  19, 160  S.  W.  957. 
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court,  as  that  it  was  committed  in  the  county,  or  in  that 
particular  part  of  the  county,  over  which  the  court  has  ju- 
risdiction, in  order  that  the  jurisdiction  may  appear  on  the 
face  of  the  indictment ;  ^  but  it  is  also  absolutely  essential 
to  prove  that  the  offense  was  committed  within  the  jurisdic- 
tion of  the  court.  Proof  that  it  was  committed  out  of  the 
jurisdiction  of  the  court,  or  an  omission  to  prove  any  venue 
at  all,  will  entitle  the  defendant  to  an  acquittal,  and  the  de- 
fect cannot  be  aided  by  verdict.* 

If  it  is  shown  that  the  offense  wa^  committed  within  the 
jurisdiction  of  the  court,  it  is  not  always  necessary  to  further 
prove  that  it  was  committed  at  the  particular  place  within 
the  jurisdiction  alleged  in  the  indictment. 

Some  offenses,  as  we  have  seen,  are  local  in  their  nature, 
while  others  are  transitory.  In  prosecutions  for  the  former 
the  particular  place  within  the  county  must'  be  stated,  not 
as  venue,  but  by  way  of  local  description,  and  the  place 
must  be  proved  as  laid;  but  in  prosecutions  for  the  latter, 
place  is  not  material,  and  if  a  particular  place  in  the  county 


T  Ante,  p.  288;  People  v.  Barrett,  1  Johns.  (N.  Y.)  72. 

»  Moore  v.  People,  150  111.  405,  37  N.  E.  909;  State  v.  Hobbs,  37  W. 
Ya.  812,  17  S.  E.  380;  Justice  y.  State,  99  Ala.  180,  13  South.  658; 
Stazey  y.  State,  58  Ind.  514;  McOombs  v.  State,  66  Ga.  581;  Jones 
y.  State,  58  Ark.  390,  24  S.  W.  1073;  State  y.  Hartnett,  75  Mo.  251; 
State  y.  Burgess,  75  Mo.  541;  Randolph  y.  State,  100  Ala.  139,  14 
South.  792;  Tidwell  y.  State,  70  Ala.  33;  Williamson  y.  State,  13 
Tex.  App.  514;  Henderson  y.  State,  14  Tex.  503;  Berry  y.  State,  92 
Oa.  47,  17  S.  E.  1006;  Harlan  y.  State,  134  Ind.  339,  33  N.  E.  1102; 
Williams  y.  State,  21  Tex.  App.  256,  17  S.  W.  624;  Frazler  y.  State, 
56  Ark.  242,  19  S.  W.  838.  The  proof  of  yenue  need  not  be  direct, 
but  may  be  inferential,  as  where,  on  a  prosecution  for  homicide,  it  is 
shown  that  the  body  of  the  deceased  was  foimd  m  the  county  in  such 
a  condition,  and  under  such  circumstances,  as  to  raise  the  inference 
that  some  one  put  it  there.  Com.  y.  Costley,  118  Mass.  2.  And  see 
Sullivan  y.  People,  114  IlL  24,  28  N.  B.  381;  Cluck  y.  State.  40  Ind, 
263;  Burst  y.  State,  89  Ind.  133;  State  y.  Farley,  87  Iowa,  22,  53  N. 
W.  1089;  Territory  y.  Hicks,  6  N.  M.  596,  30  Pac  872;  State  y.  Mc- 
Ginniss,  74  Mo.  245;  State  y.  Daugherty,  106  Mo.  182,  17  S.  .W.  303; 
Moore  y.  State,  22  Tex.  App.  117,  2  S.  W.  634;  Dumas  y.  State,  62 
Ga.  58;  State  y.  Sanders,  J.06  Mo.  188, 17  S.  W.  223;  Duncan  y.  State, 
29  Fla.  439,  10  South.  815. 
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is  stated  it  need  not  be  proved.  Robbery,*  assaults,"  by 
the  weight  of  authority,  homicide,^^  simple  larceny,^*  dis- 
turbance of  public  assemblages  for  religious  worship,  or 
for  other  purposes,^*  gaming,  etc.,**  are  transitory  offenses, 
and  if  they  are  unnecessarily  alleged  to  have  been  commit- 
ted at  a  particular  towil  or  other  place  within  the  county, 
they  may  nevertheless  be  shown  to  have  been  committed  at 
some  other  place.  All  that  is  necessary  to  sustain  the  charge 
is  to  show  that  they  were  committed  within  the  jurisdiction 
of  the  court.^*^ 

On  the  other  hand,  burglary  and  housebreaking,^*  arson,^^ 
statutory  larcenies  from  the  shop,  dwelling  house,  or  other 
particular  place,^*  nuisances  with  respect  to  highways,** 
failure  to  repair  highways,**  keeping  disorderly  house,  and 

•  Eez  V.  Wardle,  Buss.  &  R.  9.  Where  an  indictment  for  robbery 
stated  that  it  was  committed  in  a  field  near  the  king's  highway,  and 
there  was  no  proof  that  it  was  committed  near  any  highway,  a  con- 
viction was  nevertheless  sustained.    Rex  v.  Wardle,  supra. 

10  Com.  V.  ToUiver,  8  Gray  (Mass.)  386,  69  Am.  Dec.  252. 

11  State  V.  Lamon,  10  N.  C.  175;  Carlisle  v.  State,  32  Ind.  55.  Con- 
tra, Com.  V.  Inhabitants  of  Springfield,  7  Mass.  9. 

12  Rex  V.  Bullock,  1  Moody,  Crown  Cas.  324,  note;  People  v.  Hon- 
eyman,  3  Denio  (N.  Y.)  121;  Haskins  v.  People,  16  N.  Y.  344;  Com. 
V.  La  very,  101  Mass.  207;   State  v.  Cotton,  24  N.  H.  143. 

18  State  V.  Smith,  5  Har.  (Del.)  490. 

1*  Covy  V.  State,  4  Port  (Ala.)  186;  Wingard  v.  State,^13  Ga.  396. 
Riot  Barnes  v.  State,  5  Yerg.  (Tenn.)  186.  Fornication  and  bastardy. 
Heikes  v.  Com.,  26  Pa.  513. 

15  Ante,  p.  291:  1  Chit.  Cr.  Law,  200. 

i«  Rex  V.  Bullock,  1  Moody,  Crown  Cas.  324,  note;  Reg.  v.  St  John, 
9  Car.  &  P.  40.    But  see  State  v.  Meyers,  9  Wash.  8,'  36  Pac.  1051. 

i»  Rex  V.  Woodward,  1  Moody,  Crown  Cas.  323;  People  v.  Slater, 
5  Hill  (N.  Y.)  401.  Contra,  State  v.  Meyers,  supra.  In  People  v. 
Slater,  supra,  the  indictment  described  the  building  burned  as  sit- 
uated in  the  Sixth  ward  of  the  city  of  New  York,  and  the  evidence 
showed  that  it  was  in  the  Fifth  ward,  and  the  variance  was  held 
fatal. 

18  Rex  V.  Napper,  1  Moody,  Crown  Cas.  44;  People  v.  Honeyman, 
8  Denio  (N,  Y.)  121. 

19  Rex  V.  White,  1  Burrows,  333. 

so  Com.  V.  Inhabitants  of  North  Brookfield,  8  PidE.  (Mass.)  463; 
Rex  V.  Great  Canfield,  6  Esp.  136;  Rex  v.  Marchioness  Dowager,  4 
AdoL  &  E.  232 ;  Rex.  v.  Inhabitants  of  St  Weonard's,  6  Oar.  &  P.  582. 
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similar  nuisances,**  according  to  most  of  the  cases^  other 
nuisances,**  offenses  in  relation  to  cemeteries,  etc.,**  being 
found  armed  in  a  close  at  night,  etc.,**  are  local  in  their  na- 
ture. An  indictment  therefor  must  not  only  state  the  par- 
ticular place  within  the  county  at  which  they  were  commit* 
ted,  but  must  state  it  accurately.  The  particular  place  is 
stated  not  as  venue,  but  by  way  of  local  description,  and  if 
the  proof  shows  that  the  offense  was  committed  at  any  oth- 
er place,  though  within  the  county,  than  the  place  alleged 
the  variance  will  be  fatal.*' 

If  the  place  is  stated  unnecessarily,  or  with  unnecessary 
particularity  not  as  venue,  but  as  matter  of  local  descrip- 
tion, the  statement  is  part  of  the  description  of  the  offense, 
and,  like  other  allegations  which  are  descriptive  of  that 
'which  is  essential,  must  be  proved.**  An  indictment  for 
desecrating  a  public  burying  ground,  for  instance,  need  not 
describe  it  by  metes  and  bounds,  but  if  it  does  so,  the  metes 
and  bounds  must  be  proved  as  alleged.*' 

In  some  cases  the  crime  can  only  be  committed  in  a  par- 
ticular place.  Here,  of  course,  the  place  must  not  only  be 
alleged,  but  it  must  be  proved,  in  order  to  show  that  the 
offense  has  been  committed.** 

Indictments  on  Statutes 

The  same  rules  with  respect  to  variance  apply  to  indict- 
ments on  statutes  as  to  indictments  at  common  law,  but 

«i  State  V.  Nixon,  18  Vt  70,  46  Am.  Dec.  135;  Com.  v.  Logan,  12 
Gray  (Mass.)  1^6.    But  see  State  v.  Crogan,  8  Io\^a,  523. 

22  Com.  V.  Heffron,  102  Mass.  148;  Wertz  v.  State,  42  Ind.  161; 
Dennis  v.  State,  91  Ind.  291;  Droneberger  v.  State,  112  Ind.  105,  13 
N.  E.  259;  Cornell  v.  State,  7  Baxt  (Tenn.)  520.  But  see,  contra, 
State  V.  Sneed,  16  Lea  (Tenn.)  450,  1  S.  W.  282;  State  v.  Jacobs,  75 
Iowa,  247,  39  N.  W.  293. 

»« 1  Chit.  Cr.  Law,  201;  Com.  v.  Wellington,  7  Allen  (Mass.)  800. 

s«  Rex  y.  Ridley,  Russ.  &  R.  515. 

»B  1  Chit.  Cr.  Law,  200,  201;  ante,  p.  293. 

2«  Moore  v.  State,  12  Ohio  St  387;  (Dom.  v.  Wellington,  7  Allen 
(Mass.)  ^;  Withers  v.  State,  21  Tex.  App.  210,  17  S.  W.  725;  State 
y.  Crogan,  8  Iowa,  523;  Reg.  y.  Cranage,  1  Salk.  385;  O'Brien  y. 
State,  10  Tex.  ^  App.  544. 

«T  Com.  y.  Wellington,  supra. 

St  Ante,  p.  292 ;  State  y.  Tumbull,  78  Me.  392,  6  Atl.  1. 

C^LABK  Oa.PBOO.(2D  Bd.)— 26 
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there  are  a  few  questions  peculiar  to  them.  As  we  have 
seen,  an  indictment  on  a  public  statute  need  not  recite  the 
statute.*®  If  it  does  recite  a  statute,  and  then  counts  upon 
that  particular  statute,  as  by  concluding  "contrary  to  the 
form  of  said  statute,"  a  material  variance  between  the  stat- 
ute and  the  recital  will  be  fatal.  If,  however,  it  concludes 
"contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,"  thus  counting  generally  on  some  statute,  the  re- 
cital of  a  particular  statute  may  be  rejected  as  surplusage, 
and  a  variance  will  be  disregarded.** 

Effect  of  Modem  Statutes 

'  In  discussing  the  question  of  variance  we  have  merely 
stated  the  common-law  rules.  These  rules  have  to  some 
extent  been  changed  by  statute  in  most  jurisdictions,  so  that 
it  is  necessary  for  the  student  at  this  point  to  consult  the 
statutes  of  his  state. 

It  is  provided  in  some  jurisdictions  that,  whenever  on  the 
trial  of  an  indictment  or  information,  there  appears  to  be 
any  variance  between  the  allegations  and  the  evidence  offer- 
ed in  proof  thereof' (1)  in  the  name  of  any  place  mentioned 
or  described  therein ;  or  (2)  in  the  name  or  description  of 
any  person  or  persons,  or  body  politic  or  corporate,  therein 
stated  or  alleged  to  be  the  owner  or  owners  of  any  property, 
real  or  personal,  which  forms  the  subject  of  any  offense 
charged  therein ;  or  (3)  in  the  name  and  description  of  any 
person  or  persons,  body  politic  or  corporate,  therein  stated 
or  alleged  to  be  injured  or  damaged,  or  intended  to  be  in- 
jured or  damaged,  by  the  commission  of  such  offense;  or 
(4)  in  the  Christian  name  or  surname,  or  both  Christian 
name  and  surname,  or  other  description  whatsoever,  of  any 
person  or  persons  whomsoever  therein  named  or  described ; 

i«  Ante,  p.  800. 

80  2  Hale,  Pi  G.  172;  2  Hawk.  P.  O.  c.  25,  |  101;  Vander  Plunken 
V.  Griffith,  Cro.  EUz.  236;  Boyce  v.  Whltaker,  1  Doug.  94;  4  Coke, 
48a;  Piatt  ▼.  HUl,  1  Ld.  Raym.  382;  Rex  v.  Marsack,  6  Term  R.  776; 
The  Nancy  v.  Fltzpatrick,  B  Calnes  (N.  Y.)  41;  Com.  v.  Washburn,  128 
Mass.  421.  Bven  if  it  counts  on  a  particular  statute,  an  immaterial 
variance  will  not  be  fatal.  Reg.  t.  Westley,  Bell,  Crown  Cas..l93; 
People  ▼.  Walbridge,  6  Cow.  (N.  Y.)  512;  Com.  y.  Burke,  15  Gray 
(Mass.)  408.    And  see  ante,  p.  30L 
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or  (5)  in  the  name  and  description  of  any  matter  or  thing 
whatsoever  therein  named  or  described ;  or  (6)  in  the  own- 
ership of  any  property  named  or  described  therein — ^the 
court  before  which  the  trial  is  had,  may,  if  it  considers  such 
variance  not  material  to  the  merits  of  the  case  and  that  the 
defendant  cannot  be  prejudiced  thereby  in  his  defense  on 
such  merits,  order  such  indictment  or  information  to  be 
amended  to  conform  to  the  proof,  on  such  terms  as  to  post- 
poning the  trial,  etc.,  as  the  court  may  think  reasonable.  In 
some  states  it  is  provided  that  the  variance,  instead  of  being 
cured  by  amendment,  may  be  disregarded.  Such  statute? 
do  not  exist  in  all  the  states. 

We  have  already  shown  the  effect  of  provisions  like  this 
under  our  constitutional  provisions.*^ 


CONVICTION  OF  MINOR  OFFENSE 

122.  If  the  whole  of  the  ofiFense  charged  is  not  proved,  but 
so  much  of  it  as  to  constitute  a  substantive  offense 
is  proved,  the  defendant  may  be  acquitted  of  the 
o£Fense  charged,  and  convicted  of  the  offense  prov- 
ed, provided,  at  common  law,  each  offense  is  either 
a  felony  or  a  misdemeanor.  In  most  of  our  states, 
either  by  statute,  or  independently  of  any  statute, 
on  indictment  for  felony,  there  may  be  a  conviction 
of  a  misdemeanor  included  therein.  The  offense 
proved  must  be  necessarily  included  in  the  charge. 

The  jury  in  order  to  convict  the  defendant  need  not  nec- 
essarily find  the  whole  of  the  offense,  or  the  highest  offense, 
charged  in  the  indictment,  but  may  convict  of  any  minor  of- 
fense, included  in  the  charge.**    "It  is  a  general  rule  which 

SI  Ante,  pp.  166,  365^  372. 

»a  1  Chit  Cr.  Law,  250;  People  v.  WMte,  22  Wend.  (N.  T.)  167; 
Wyatt  V.  State,  1  Blackf.  (Ind.)  257;  CJom.  v.  Hope,  22  Pick.  (Mass.) 
1;  People  y.  McGowan,  17  Wend.  (N.  Y.)  386;  Bonim  v.  State,  66 
Ala.  468;  Clarke  v.  Com.,  25  Grat  (Va.)  006;  State  ▼.  Brannoo,  66 
Mo.  63,  17  Am.  Rep.  643;  State  v.  Brady,  14  Vt  353;  State  ▼.  Eno, 
8  Minn.  220  (Ga  190);   State  y.  Burk,  89  Mo.  635,  2  S.  W.  10;  State 
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runs  through  the  whole  criminal  law,  that  it  is  sufficient  to 
prove  so  much  of  the  indictment  as  shows  that  the  defend- 
ant has  committed  a  substantive  crime  therein  specified."  •• 
"It  is  a  general  rule  at  common  law,  *where  the  accusation 
in  the  indictment  includes  an  offense  of  inferior  degree,  the 
jury  may  discharge  the  defendant  of  the  higher  crime,  and 
convict  him  of  the  less  atrocious.' "  •*  This  rule  has  been  ex- 
pressly declared  by  statute  in  many  of  our  states.  At  com- 
mon law,  as  we  shall  presently  see  more  at  length,  there 
could  be  no  conviction  of  a  misdemeanor  on  indictment  for 
a  felony,  and  this  rule  is  still  recognized  in  a  few  states ;  but 
in  most  states  it  is  not  recognized,  or  has  been  changed  by 
statute.  To  thus  allow  a  conviction  for  a  minor  offense  in- 
cluded in  the  charge,  does  not  in  any  way  prejudice  the 
rights  of  the  defendant,  or  deprive  him  of  the  constitutional 
right  to  formal  notice  of  the  charge  against  him,  for  he  is 
not  only  accused  of  the  highest  offense  charged  in  the  in- 
dictment, but  he  is  also  formally  accused  of  every  other  of- 
fense necessarily  included  in  the  charge.*' 

Illt^trations  of  the  Rule 

In  accordance  with  the  rule  above  stated,  it  is  held  that 
the  defendant  may  be  convicted  of  statutory  larceny  from 
the  dwelling  house,  or  of  simple  larceny,  on  an  indictment 
charging  burglary  with  intent  to  commit  larceny,  and  an 
actual  stealing,  for  the  indictment  charges  these  offenses  as 
well  as  the  offense  of  burglary.  They  are  necessarily  in- 
cluded in  the  charge.**    For  the  same  reason,  there  may  be 

v.  Taylor,  3  Or.  10;  Stevens  v.  State,  19  Neb.  047,  28  N.  W.  304; 
Beckwlth  v.  People,  26  111.  500;  Carpenter  v.  People,  4  Scam.  (111.) 
197;  Dinkey  v.  Com.,  17  Pa.  126,  55  Am.  Dec.  542;  Herman  v.  Peo- 
ple, 131  IlL  594,  22  N.  E.  471,  9  L.  B.  A.  182;  Rogers  y.  People,  34 
Mich.  345;  People  t.  Jackson,  3  Hm  (N.  Y.)  92;  and  the  numerous 
cases  hereafter  referred  to. 

88  1  Chit.  Cr.  Law,  250;  ante,  p.  878;  Durham  ▼.  State,  1  Blackf. 
(Ind.)  33. 

84  State  y.  Coy,  2  Alkens  (Vt.)  181. 

88  See  State  y.  Burk,  89  Mo.  635,  2  S.  W.  10. 

88  2  Hale,  P.  C.  302;  2  Bast,  P.  C.  513;  Rex  ▼.  Withal,  1  Leadi. 
drown  Cas.  88 ;  Rex  y.  Vandercomb,  2  Leach,  Crown  Cas.  711;  Com. 
T.  Tuck,  20  Pick.  (Mass.)  360;  State  y.  Cocker,  3  Har.  (DeL)  554; 
Btate  y.  Grisham,  2  N.  C.  17;  Breese  y.  State,  12  Ohio  St  146,  80 
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a  conviction  of  a  lower  degree  of  burglary  than  charged,  if 
all  the  essential  elements  of  the  lower  degree  are  charged ;  '^ 
of  petit  larceny  on  indictment  for  grand  larceny;  ••  of  grand 
larceny  in  the  second  degree  on  indictment  for  grand  lar- 
ceny in  the  first  degree  ;••  by  the  weight  of  authority,  of 
simple  larceny  on  indictment  for  robbery,  or  for  stealing 
from  the  person,**  or  for  the  statutory  offense  of  stealing  in 
a  shop  or  dwelling  house,  etc.*^ 

So,  also,  there  may  be  a  conviction  of  voluntary  man- 
slaughter on  indictment  for  murder;  **  of  murder  in  the  see- 
Am.  Dec.  340;  State  v.  Colter,  6  R.  I.  195;  Polite  v.  State,  78  Ga. 
347;  CJom.  Y,  Lowery,  149  Mass,  67,  20  N.  E.  697 ;  People  v.  Jacks, 
76  Mioh.  218,  42  N.  W.  1134;  People  v.  White,  22  Wend.  (N.  Y.)  176. 
But  the  actual  larceny  must  be  sufQciently  charged.  State  t.  Mc- 
Clung,  35  W.  Va.  280,  13  S.  B.  654. 

87  State  V.  Fleming,  107  N.  O.  906,  12  S.  B.  131.  Contra,  State  v. 
Alexander,  56  Mo.  131,  where  the  proof  showed  that  burglary  of  the 
first  degree  had  been  committed.  Of  burglary,  without  being  armed 
with  a  dangerous  weapon,  on  Indictment  for  burglary,  being  so 
firmed.  State  y.  Morris,  27  La.  Ann.  481;  State  v.  Miller,  45  La. 
Ann.  1170,  14  South.  136.  But  on  an  indictment  for  burglary,  with 
intent  to  commit  rape,  the  defendant  cannot  be  convicted  of  an  as- 
sault with  Intent  to  commit  rape.  State  y.  Ryan,  15  Or.  572,  16  Pac. 
417. 

8 a  Boiling  y.  State,  98  Ala.  80, 12  South.  782;  People  y.  McCallam, 
103  N.  Y.  587,  9  N.  B.  502. 

88  People  y.  McCallam,  supra. 

*o  1  Chit.  Cr.  Law,  250;  1  Hale,  P.  C.  534;  2  Hale,  P.  C.  203;  2 
Hawk.  P.  C.  c.  47,  8  6 ;  2  East,  P.  C.  513,  515,  516,  736,  784 ;  Rex  y. 
Sterne,  1  Leach,  Crown  Cas.  473;  Morris  y.  State,  97  Ala.  82,  12 
South.  276;  State  y.  Eeeland,  90  Mo.  337,  2  S.  W.  442;  State  y.  Stei- 
fel,  106  Mo.  129,  17  S.  W.  227;  Haley  y.  State,  49  Ark.  147,  4  S.  W. 
746;  Stevens  y.  State,  19  Neb.  647,  28  N.  W.  304;  Brown  y.  State,  34. 
Neb.  448,  51  N.  W.  1028;  Sullivan  y.  Com.  (Ky.)  5  S.  W.  365;  People 
y.  White,  22  Wend.  (N.  Y.)  176.  Some  of  the  courts  hold  that  this 
could  not  be  allowed  at  common  law.  Rex  y.  Francis,  2  Stran^re, 
1014;  Haley  v.  State,  supra. 

«i  Rex  v.  Btherington,  2  Leach,  Crown  Cas.  671;  Brown  y.  State, 
^  Ga.  454,  16  S.  B.  201. 

*2  1  Hale,  P.  C.  449;  2  Hale,  P.  C.  302;  Co.  Litt.  282a;  2  Hawk.' 
P.  C.  c.  47,  8  4 ;  State  v.  Parish,  3  N.  C.  73 ;  ^rown  v.  State.  31  Fla. 
207,  12  South.  640;  n.  S.  v.  Leonard  (C.  C.)  2  Fed.  669;  Boulden  y. 
State,  102  Ala.  78,  15  South.  341;  White  y.  Washington  Territory, 
3  Wash.  T.  397,  19  Pac.  37.  It  is  generally  held  that,  on  an  indict- 
ment for  murder,  the  defendant  may  be  convicted  of  involuntary 
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end  degree  on  indictment  for  murder  in  the  first  degree;  ** 
of  assault  with  intent  to  kill,  or  a  less  aggravated  assault,  or 
assault  and  battery,  or  simple  assault,  on  indictment  for 
murder,  at  least  where,  as  is  generally  the  case,  there  may 
be  conviction  for  misdemeanor  on  indictment  for  felony, 
and  provided,  of  course,  all  the  essentials  of  the  less  offense 
appear  in  the  charge ;  **  or  of  assault  and  battery  on  indict- 
ment for  manslaughter.*"  Subject  to  the  same  limitations, 
there  may  be  conviction  of  assault  with  intent  to  rape,  or  a 
less  aggravated  assault,  or  assault  and  battery,  or  simple 
assault,  or  indecent  assault,  on  an  indictment  for  rape  or 
carnal  Jcnowledge  of  a  female  under  the  age  of  consent ;  *• 
of  fornication  on  indictment  for  rape,*'  adultery,*'  or  se- 
duction ;  *•  or  of  incest  where  the  defendant  is  charged  with 
rape  of  his  own  daughter.'® 

And  generally  where  an  aggravated  assault  is  charged — 
as  assault  with  intent  to  murder,  to  kill,  to  rape,  or  to  rob, 
or  any  less  aggravated  assault — the  defendant  may  be  con- 
victed of  any  minor  aggravated  assault,  all  the  essential  ele- 
ments of  which  appear  in  the  charge,  or,  in  other  words, 

maDslanghter.  Isham  v.  State,  38  Ala.  213;  People  v.  Peame,  118 
Cal.  154,  50  Pac.  376;  Powers  v.  State,  87  Ind.  l44.  Contra,  Walters 
V.  Com.,  44  Pa.  135. 

4»  State  V.  Talmage,  107  Mo.  543,  17  S.  W.  990;  State  v.,  Undsey, 
19  Nev.  47,  5  Pac.  822,  3  Am.  St.  Rep.  776. 

**  BS  parte  Cumow,  21  Nev.  33,  24  Pac.  430;  Lang  v.  State,  16 
Lea  (Tenn.)  433,  1  S.  W.  318;    Bean  v.  State,  25  Tex.  App.  346,  8 

a    yoj   278 

♦0  state  V.  Scott,  24  Vt  127. 

«•  State  V.  Bagan,  41  Minn.  286,  43  N.  W.  5;  State  v.  Mueller,  86 
Wis.' 203,  55  N.  W.  165;  Poison  v.  State,  137  Ind.  519,  35  N.  E.  907-; 
tPeople  V.  Abbott,  97  Mich.  484,  56  N.  W.  862,  37  Am.  St  Rep.  360; 
Pratt  V.  State,  51  Ark.  167,  10  S.  W.  233;  State  y.  May,  42  La.  Ann. 
82,  7  South.  60;  State  v.  Kyne,  86  Iowa,  616,  63  N.  W.  420;  Reg.  v. 
Williams,  5  Reports,  186,  [1893]  1  Q.  B.  320;  Jones  t.  State,  118 
Ind.  39,  20  N.  E.  634;   State  v.  White,  52  Mo.  App.  285. 

47  Ck>m.  v.  Parker,  146  Pa.  343,  23  AtL  323.  But  the  indictment 
must  show  that  the  woman  was  not  the  defendant's  wife.  Com.^T. 
Murphy,  2  Allen  (Mass.)  163. 

*«  Respublica  v.  Roberts,  1  Yeates  (Pa.)  6;  State  v.  Gowell,  26  N. 
C.  231.    But  see  Maull  v.  State,  37  Ala.  160. 

*»  Dinkey  v.  CJom.,  17  Pa.  126,  55  Am.  Dec.  642, 

•0  Ck>m.  Y.  Cloodhue,  2  Mete.  (Mass.)  193. 
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which  is  necessarily  included  in  the  charge,  or  of  assault 
and  battery,  where  actual  violence  is  charged,  or  of  simple 
assault.'^ 

Bi  State  T.  Coy,  2  Aikens  (Vt.)  181;  State  y.  Evans,  40  La.  Ann. 
216,  3  South.  838;  Foster  y.  State,  25  Tex.  App.  543,  8  S.  W.  664; 
Jenkins  y.  State,  92  Ga.  470,  17  S.  E.  693;  Fittman  y.  State,  25  Fla. 
648,  6  South.  437;  People  v.  Ellsworth,  90  Mich.  442,  51  N.  W.  531 ; 
People  y.  Prague,  72  Mich.  178,  40  N.  W.  243;    QTieary  y.  People, 

4  Parker,  Cr.  R.  (N.  Y.)  187;  Kennedy  y.  People,  122  111.  649,  IS  N. 
E.  213.  But  see,  for  a  doubtful  case,  State  y.  Allen,  40  La.  Ann.  199, 
3  South.  537.  Of  assault  with  intent  to  abuse  on  indictment  for  as- 
sault with  intent  to  carnally  know  and  abuse.  1  Chit  Cr.  Law,  251. 
Of  assault  on  indictment  for  assault  with  intent  to  rape,  or  of  as- 
sault and  battery  on  such  an  indictment,  where  actual  yiolence  is 
charged.  State  y.  Keen,  10  Wash.  93,  38  Pac.  880;  State'  y.  McAyoy, 
73  Iowa,  557,  35  N.  W.  630.  Of  simple  assault  on  indictment  for 
assault  with  intent  to  kill  or  to  murder,  or  of  assault  and  battery 
in  such  a  case,  where  actual  yiolence  is  charged.    Stewart  y.  State, 

5  Ohio,  241 ;  State  y.  Coy,  2  Aikens  (Vt.)  181;  Horn  y.  State,  98  Ala. 
23,  13  South.,  329;  People  y.  Chalmers,  5  Utah,  201,  14  Paa  131; 
State  y.  Brent,  100  Mo.  531,  13  S.  W.  874;  Malone  y.  State,  77  Ga. 
767;  State  y.  Bobinson,  31  S.  C.  453,  10  S.  B.  101 ;  State  y.  Triplett, 
52  Kan.  678,  35  Pac.  815;  Chacon  y.  Territory,  7  N.  M.  241,  34  Pac. 
448;  People  y.  Ellsworth,  90  Mich.  442,  51  'N.  W.  531.  Of  assault 
with  intent  to  kill  on  indictment  for  assault  with  intent  to  murder. 
State  y.  Waters,  39  Me.  54.  Of  assault  and  battery  on  indictment 
for  assault  (and  battery)  with  intent  to  rob.  Barnard  y.  Com.,  91 
Ky.  285,  22  S.  W.  219.  Of  unlawfully  pointing  a  pistol  at  another 
on  Indictment  for  assault  with  intent  to  murder  by  pointing,  aiming, 
and  discharging  a  loaded  pistol  at  him.  Jenkins  y.  State,  92  Ga.  470, 
17  S.  E.  693.  Of  assault  and  battery,  armed  with  a  dangerous 
weapon,  "with  intent  to  do  bodily  harm,*'  on  indictment  for  assault 
and  battery  committed  with  a  deadly  weapon,  "with  intent  to  kill." 
State  y.  Johnson,  3  N.  D.  150,  54  N.  W.  547.  And  see  State  y.  Coll- 
yer,  17  Nev.  275,  30  Pac.  891.  Of  assault  with  a  deadly  weapon  on 
indictment  for  assault  with  such  a  weapon  with  intent  to  kill.  Pitt- 
man  y.  State,  25  Fla.  648,  6  South.  437 ;  State  y.  McLennen,  16  Or. 
59, 16  Pac.  879,  and  cases  there  collected;  State  y.  De  Laney,  28  La. 
Ann.'  434 ;  People  y.  Bentley,  75  Cal.  407,  17  Pac.  436;  Territory  y. 
Eyans,  4  Ariz.  257,  36  Pac.  209.  Of  assault  on  indictment  for  as- 
sault with  a  deadly  weapon  with  intent  to  inflict  great  bodily  harm, 
or  of  assault  and  battery,  where  actual  yiolence  is  charged.  Ken- 
nedy y.  People,  122  111.  649;  13  N.  E.  213;  People  y.  Ellsworth,  90 
Mich.  442,  51  N.  W.  531.  Of  assault  with  intent  to  kill  on  indict- 
ment for  assault  with  intent  to  kill  while  lying  in  wait  State  y. 
EJyans,  40  La.  Ann.  216,  3  South.  838.    And  see  State  y.  Price,  45  La. 
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So  where  an  indictment  charged  the  burning  of  a  bam  ad- 
joining a  dwelling  house,  which  offense  was  made  punisha- 
ble by  one  section  of  the  statutes,  and  the  proof  showed  that 
the  house  was  not  a  dwelling,  it  was  held  that  the  defendant 
could  be  convicted  under  another  section  for  burning  a 
building  not  adjoining  a  dwelling  house.'*  This,  however, 
is  doubtful.'* 

It  has  been  held  that  on  an  indictment  for  breaking  and 
entering  a  house  in  the  nighttime,  the  defendant  may  be 
convicted  of  the  minor  offense  of  breaking  and  entering  in 
the  daytime ;  "*    but  there  are  decisions  to  the  contrary.'* 

Minor  Offense  Must  be  Charged 

In  all  cases  the  minor  offense  must  be  necessarily  includ- 
ed in  the  charge.    The  indictment  must  on  its  face  show 

Ann.  1430,  14  South.  250.  Of  assault  with  Intent  to  commit  man* 
slaughter  on  indictment  for  assault  with  intent  to  murder.  State  V. 
White,  41  Iowa,  316,  20  Am.  Rep.  602;  State  v.  Connor,  59  Iowa,  357, 
13  ]fl.  W.  327,  44  Am.  Rep.  686 ;  Horn  v.  State,  98  Ala.  23,  13  South. 
329.  Of  assault  with  intent  to  inflict  great  bodily  injury,  or  to  do 
bodily  harm,  on  indictment  for  assault  with  intent  to  murder,  or  to 
kill.  People  V.  Davidson,  5  Cal.  133;  State  v.  King,  111  Mo.  576,  20 
S.  W.  299;  Bean  v.  State,  25  Tex.  App.  846,  8  S.  W.  278;  People  v. 
Prague,  72  Mich.  178,  40  N.  W.  243 ;  State  v.  Scheie,  52  Iowa,  608, 
3  N.  W.  632;  Gatliff  v.  Territory,  2  Okl.  523,  37  Pac.  809.  Contra, 
State  V.  Yante,  71  Wis.  669,  38  N.  W.  333.  Of  assault  and  battery 
on  indictment  for  assault  (and  battery)  with  a  deadly  weapon  with 
intent  to  kill,  or  assault  (and  battery)  with  intent  to  maim.  0*Leary 
V.  People,  4  Parker,  Cr.  R.  (N.  Y.)  187;  State  v.  Jennings,  104  N.  C. 
774,  10  S.  E.  249. 

B2  State  V.  Thornton,  56  Vt.  35. 

B8  Contra,  on  the  ground  that  the  latter  offense  is  not  Included  in 
the  former.    Com.  v.  Hayden,  150  Mass.  332,  23  N.  B.  61. 

«*  State  V.  Jordan,  87  Iowa,  86,  54  N.  W.  63. 

55  Guynes  v.  State,  25  Tex.  App.  584,  8  S.  W.  667;  In  re  McVey,  50 
Neb.  481,  70  N.  W.  51.  In  the  case  last  cited  the  court  said:  'The 
crime  of  burglary  as  set  forth  in  the  Criminal  Code  differs  from  that 
of  breaking  and  entering  buildings  in  the  daytime  as  described  in 
section  53  of  the  same  Code.  A  man  may  not  be  informed  against 
for  one  crime  and  convicted  of  another  and  different  one.  • .  •  • 
The  ^statement  of  the  time  as  to  the  crime  of  burglary  is  an  averment 
of  a  material  element  thereof,  and  must  be  specifically  proved  as 
laid.  The  crime  of  breaking  and  entering  buildings  in  the  daytime 
is  not  included  in  a  charge  of  burglary,  and  a  prisoner  cannot  be 
convicted  of  the  former  under  a  charge  of  the  latter." 
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every  essential  element  of  it,  otherwise  the  defendant  would 
be  convicted  of  an  oflEense,  without  having  been  accused  of 
j^  66    "jjq  Qj^g  ^•j^jjj  jjg  convicted  of  an  oflFense  which  is  not 

<:harged  in  the  information,  where  the  elements  of  the  of- 
fense are  not  embraced  in  some  greater  offense  charged."  "^ 
^'The  lesser  offense  must  be  included  in  the  greater  by  neces- 
sary words  of  description,  so  that,  if  the  words  defining  the 
^eater  offense  are  stricken  out  of  the  information,  there 
would  remain  a  sufficient  description  of  the  lesser  of- 
iense."  " 

On  indictment  for  assault  with  intent  to  do  great  bodily 
harm,  expressly  alleging  that  the  defendant  "did  beat, 
bruise,  and  ill-treat"  the  person  assaulted,  there  may  be  a 
conviction  of  assault  and  battery,  since  a  battery  is  charg- 
ed ;  *•  but  if  the  information  merely  charges  the  assault  with 
such  intent,  and  does  not  show  that  there  was  actual  vio- 
lence, there  may  be  a  conviction  of  simple  assault,  but  not 
of  assault  and  battery,  for  a  battery  is  not  necessarily  in- 
cluded in  the  charge.®* 

So,  on  indictment  for  assault  -with  intent  to  rape,  though 
there  may  be  conviction  for  simple  assault,  there  cannot  be 
conviction  for  assault  and  battery,  unless  actual  violence  is 
charged.    Assault  with  intent  to  commit  rape  does  not  nec- 

oi  state  ▼:  Ackles,  8  Wash.  462,  36  Pac.  597 ;  Ctom.  v.  Murphy,  2 
Allen  (Mass.)  163;  Warner  v.  Stat^,  54  Ark.  660,  17  S.  W.  6;  State 
V.  Melton,  102  Mo.  683,  15  S.  W.  139. 

5T  Turner  v.  Muskegon  Circuit  Jud^e,  88  Mich.  359,  50  N.  W.  310. 

58  State  V.  Shear,  51  Wis.  460,  8  N.  W.  287 ;  State  v.  Yanta,  71 
wis.  669,  38  N.  W.  333.  In  the  case  last  cited  the  rule  does  not 
seem  to  have  been  correctly  applied.  It  was  held  t3iat  a  charge  of 
willfully,  maliciously,  and  feloniously  assaulting,  cutting,  stabbing, 
and  wounding,  with  intent  to  murder,  did  not  include  the  charge  of 
assault  with  intent  to  do  great  bodily  harm.  It  is  difficult  to  sup- 
pose it  possible  to  assault,  cut,  stab,  and  wound  a  man  with  intent 
to  murder  him,  without  intending  to  inflict  rather  serious  bodily 
harm.    See,  contra,  cases  cited  in  note  51,  p.  407,  supra. 

B«  People  V.  Ellsworth,  90  Mich.  442,  51  N.  W.  531.  And  see  the 
cases  dted  in  note  51,  p.  407,  supra. 

eo  Turner  v.  Muskegon  Circuit  Judge,  88  Mich.  359,  50  N.  W.  310 
{explained  in  People  v.  Ellsworth,  supra). 
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essarily  imply  a  battery.*^  It  is  otherwise,  of  course,  where 
the  consummated  crime  of  rape  is  charged.** 

The  same  is  true  of  assaults  with  intent  to  murder,  to  in- 
flict bodily  harm,  to  rob,  assault  with  a  deadly  weapon,  etc. 
Conviction  of  simple  assault  may  always  be  authorized,  but 
not  for  assault  and  battery,  unless  the  indictment  shows  on 
its  face  that  there  was  actual  violence.** 

Under  this  rule  it  would  seem  that  the  defendant  should 
not  be  convicted  of  burning  or  breaking  and  entering  a 
building  not  a  dwelling  house,  on  an  indictment  for  burn- 
ing or  breaking  and  entering  a  dwelling  house,  nor  for  burn- 
ing or  breaking  and  entering  a  building  in  the  daytime,  on 
an  indictment  for  doing  so  in  the  nighttime,  but,  as  we  have 
seen,'  there  is  a  conflict  in  the  cases.** 

On  a  charge  of  murder  by  shooting  or  stabbing,  or  other 
acts  of  intentional  violence,  the  defendant  may  well  be  con- 
victed of  assault  with  intent  to  kill,  or  with  intent  to  do 
great  bodily  harm.**  On  an  indictment  for  murder  which, 
as  allowed  by  statute,  does  not  set  out  the  manner  or  means 
by  which  the  crime  was  committed,  there  cannot  be  a  con- 
viction, under  a  statute,  of  intentionally  pointing  a  pistol, 
and  accidentally  discharging  the  same,  and  killing  the  de- 
ceased ;  *•  nor  of  cruel  and  unusual  treatment  of  a  slave.*' 

On  indictment  for  rape,  as  we  have  seen,  there  may,  in  a 
proper  case,  be  conviction  of  fornication,  but  there  cannot 
be  such  a  conviction  unless  the  indictment  shows  that  the 
woman  was  not  the  defendant's  wife.** 

«i  State  V.  McAvoy,  73  Iowa,  557,  35  N.  W.  630;  State  v.  Keen. 
10  Wash.  03,  38  Pac.  880. 

62  iNote  46,  p.  406*  supra. 

•8  Turner  y.  Muskegon  Circuit  Judge,  supra;  State  v.  Marcks,  3 
N.  D.  532,  58  N.  W.  25 ;   State  v.  Melton,  102  Mo.  683,  15  S.  W.  139. 

«4  Notes  52-55,  p.  406,  supra. 

«B  Notes  42--14,  51,  pp.  405,  407,  supra. 

•«  Lucas  y.  State,  71  Miss.  471, 14  South.  537. 

«7  WUson  y.  State,  29  Tex.  245. 

«8  Com.  y.  Murphy,  2  Allen  (Mass.)  163.  This  results  from  the  rule 
that  an  Indictment  for  fornication  must  state  that  the  woman  was 
not  the  wit&  of  defendant,  but  that  an  indictment  for  rape  need  not, 
and  the  indictment  in  the  case  cited  did  not  contain  such  statement 
There  is  no  reason  in  principle  for  any  distinction  between  these 
crimes  In  the  matter  of  the  necessity  for  alleging  that  the  woman 
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So  it  has  been  held  that  on  an  indictment  for  rape  (charg- 
ing that  the  defendant  "feloniously,  forcibly,  and  against 
her  will,  did  carnally  know  J.  J.,"  saying  nothing  about  her 
age)  the  defendant  cannot  be  convicted  of  the  offense  of 
carnally  knowing  a  female  child  under  the  age  of  puberty.** 
Nor  can  there  be  conviction  of  malicious  mischief  on  an  in- 
dictment for  arson  ;^®  nor  of  embezzlement  on  indictment 
for  larceny,  or  vice  versa,^^  unless  a  statute,  as  is  the  case  in 
some  states,  expressly  allows  it/*  Nor  of  assault  with  in- 
tent to  murder  on  indictment  for  robbery ;  ^*  or  for  maim- 
ing; ^*  nor  of  wounding,  maiming,  an(V  disfiguring  on  an  in- 
dictment for  assault  with  a  slung  shot  with  intent  to  kill, 
which  does  not  allege  the  infliction  of  an  injury;^"  nor  of 
the  statutory  offense  of  stabbing  another,  not  designing 
thereby  to  effect  his  death,  nor  in  self-defense,  nor  in  an  at- 
tempt to  preserve  the  peace,  nor  in  doing  any  other  legal 
act,  whereby  death  resulted,  on  indictment  for  murder  J* 

Felony  and  Misdemecmor 

At  common  law,  in  England,  because  of  the  fact,  as  ex- 
plained on  a  former  page,^^  that  the  defendant  had  certain 

was  not  the  wife  of  tbe  accused.  The  reason  given  by  the  court  In 
the  case  cited  wh^  such  allegation  is  necessary  in  the  case  of  forni- 
cation, and  not  in  the  case  of  rape,  is,  that  in  the  former,  unless  the 
fact  that  the  woman  was  not  defendant's  wife  is  averred,  everything 
stated  in  the  indictment  might  be  true  and  yet  defendant  not  be 
guilty  of  any  crime,  but  that  in  an  indictment  for  rape  such  aver- 
ment is  not  necessary,  because  a  man  may  be  a  principal  in  the  sec- 
ond degree  in  rape  even  on  his  own  wife.  But  there  is  no  such  dis- 
tinction, for  the  same  facts  that  would  make  a  man  a  principal  in 
the  second  degree  in  a  rape  committed  on  his  wife,  would  make  him 
a  principal  in  fornication. 

«»  Warner  v.  State,  54  Ark.  660, 17  S.  W.  6.  And  see  Whitcher  v. 
State,  2  Wash.  286,  26  F^c.  268. 

TO  Crockett  v.  State,  80  Ga.  104,  4  S.  E.  254. 

Ti  Griffln  v.  State,  4  Tex.  App.  390;  Lott  v.  State,  24  Tex.  App.  723, 
14  S.  W.  277;   State  v.  Harmon,  106  Mo.  635,  18  S.  W.  128. 

72  State  y.  Williams,  40  La.  Ann.  732,  5  South.  16;  State  v.  Har- 
mon, 106  Mo.  635,  18  S.  W.  128;  Reg.  v.  Gorbutt,  1  Dears.  &  B. 
Crown  Cas,  166. 

T8  Munson  v.  State,  21  Tex.  App.  329,  17  S.  W.  251. 

ri  Davis  v.  State,  22  Tex.  App.  45,  2  S.  W.  630. 

T«  State  V.  Melton,  102  Mo.  683,  15  S.  W.  139. 

T«  Wood  V.  Com.  (Ky.)  7  S.  W.  391.  tt  Ante,  p.  a4a 
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rights  on  trial  for  a  misdemeanor  which  he  could  not  claim 
on  trial  for  a  felony,  a  felony  could  not  upon  the  trial  be 
modified  into  a  misdemeanor.  In  other  words,  on  indict- 
ment for  a  felony  the  defendant  could  not  be  convicted  of  a 
misdemeanor.*'  And  this  rule  has  been  recognized  in  some 
of  our  states.**  The  Massachusetts  court  based  the  rule  on 
"the  broader  consideration  that  the  offenses  are,  in  legal 
contemplation,  essentially  distinct  in  their  nature  aid  char- 
acter," '^  but  this  is  not  the  reason  of  the  rule. 

Where  the  rule  is  recognized  there  could  not  be  a  con- 
viction of  simple  assault,  assault  and  battery,  or  assault 
with  intent  to  kill  (where  such  aggravated  assault  is  a  mis- 
demeanor only),  on  indictment  for  murder  or  manslaugh- 
ter;'^ nor  of  simple  assault,  assault  and  battery,  indecent 
assault,' or  assault  with  intent  to  rape  (when  a  misdemeanor 
only),  on  an  indictment  for  rape.**  The  same  would  be  true 
of  indictments  for  robbery.  So  where  several  persons  were 
indicted  for  a  burglary,  in  breaking  and  entering  a  dwelling 
house  in  the  nighttime  with  intent  to  maim  and  disfigure 
the  owner  by  cutting  off  one  of  his  ears,  which  was  charged 
as  a  burglarious  breaking  and  entry  with  a  felonious  intent, 
the  court,  on  demurrer,  being  of  opinion  that  the  offense 
charged  did  not  amount  to  a  felony,  the  question  was  raised 
whether  it  would  warrant  a  judgment  for  the  misdemeanor 
of  aggravated  assault;  but  it  was  decided  that  at  common 
law  this  could  not  be  done,  and  the  defendants  were  bound 

»•  1  Chit.  Cr.  Law,  251;  2  Hawk.  P.  C.  c.  47,  8  8;  Rex  v.  Westbeer, 
1  Leach,  Orown  Gas.  14,  2  Strange,  1133;  Rez  v.  Monteth,  2  Leadi, 
Crown  Cos.  702 ;  2  Bast,  P.  C.  737,  738. 

7*  Com.  V.  Roby,  12  Pick.  (Mass.)  496  (overruling  Com.  v.  C6oper, 
15  Mass.  187);  Com.  y.  Newell,  7  Masa  249;  Com.  v.  Gable,  7  Serg. 
&  R.  (Pa.)  423;  State  ▼.  Valentine,  6  Yerg.  (Tenn.)  533;  State  v. 
Flint,  33  La.  Ann.  1288;  Black  r.  State,  2  Md.  376;  Barber  v.  State, 
50  Md.  161;  McWhirt  v.  Com.,  3  Grat  (Va.)  594,  46  Am.  Dec.  196. 
In  most  of  these  states,  however,  the  role  has  been  changed  by 
statute. 

80  Com.  Y.  Roby,  12  Pick.  (Mass.)  496. 

81  Com.  V.  Roby,  12  Pick.  (Mass.)  496;  Com.  y.  Cooper,  15  Masa 
187. 

i«Id. 
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over  to  answer  for  the  misdemeanor  upon  another  indict- 
ment.** 

Many,  perhaps  most,  of  our  courts  have  refused  to  recog- 
nize the  rule  that  there  cannot  be  a  conviction  of  misde- 
meanor on  indictment  for  felony,  on  the  ground  that  the 
reasons  which  made  the  rule  proper  in  England  do  not  ex- 
ist in  this  country,  there  being  no  privilege  to  which  the  de- 
fendant is  entitled  on  trial  for  a  misdemeanor  that  he  could 
not  claim  on  trial  for  a  felony ;  and  so  the  maxim,  "Cessante 
ratione  legis,  cessat  et  ipsa  lex,"  applies.**  In  many  states 
the  rule  has  been  expressly  abrogated  by  statute.'" 

In  some  states  it  is  expressly  provided  by  statute  that 
where  a  person  is  charged  with  the  actual  commission  of  a 
crime,  and  the  evidence  shows  that  he  was  guilty  only  of  an 
attempt  to  commit  it,  he  may  be  convicted  of  the  attempt.'* 

Conviction  of  Minor,  on  Proof  of  Higher,  Offense 

In  most  states  it  is  held,  where  there  is  no  statute  to  the 
contrary,  that  where  a  person  is  convicted  of  a  minor  of- 
fense necessarily  included  in  the  charge,  he  cannot  complain 
that  the  evidence  showed  him  to  be  guilty  of  the  higher  of- 
fense charged.*^     But  in  some  states,  where  the  offense 

I 

tt  CkmL  y.  Newell,  7  Mass.  249. 

a«  Herman  r.  People,  131  IlL  694,  22  N.  E.  471,  9  L.  R.  A.  182; 
People  V.  Jackson,  3  HUl  (N.  Y.)  92 ;  People  v.  White,  22  Wend*  (N. 
Y.)  175;.  Rogers  v.  People,  34  Mich.  345;  State  v.  Scott,  24  Vt.  127; 
Prlndevine  v.  People,  42  IlL  217 ;  State  v.  Kennedy,  7  Blackf.  (Ind.) 
233;  Hunter  v.  Com.,  79  Pa.  503,  21  Am.  Rep.  83;  Hess  y.  State,  6 
Ohio,  6,  22  Am.  Dec.  767;  Stewart  y.  State,  6  Ohio,  241;  State  y. 
Stedman,  7  Port.  (Ala.)  495;  State  y.  Johnson,  30  iN.  J.  Law,  185; 
State  y.  Wlmberly,  8  McCord  (S.  C.)  190;  State  v.  Shepard,  7  Conn. 
54;  Stote  y.  Watts,  82  N.  C.  656;  Cameron  y.  State,  13  Ark.  712; 
People  y.  Chalmers,  5  Utah,  201,  14  Pac.  131. 

•BSee  Com.  y.  Drum,  19  Pick.  (Mass.)  479;  State  y.  Crummey,  17 
Minn.  72  (GU.  50);  HUl  y.  State,  53  Ga.  126;  State  y.  Purdle,  67  N. 
0.  26,  326 ;  People  y.  Abbott,  97  Mich.  484,  56  N.  W.  862,  37  Am.  St 
Rep.  360. 

88  In  re  Lloyd,  61  Kan.  601,  33  Pac.  307;  State  y.  Frank,  103  Mo. 
120,  15  S.  W.  330. 

8T  Poison  y.  State,  137  Ind.  519,  35  N.  E.  907;  HamUton  y.  State, 
36  Ind.  280,  10  Am.  Rep.  22 ;  State  y.  Keeland,  90  Mo.  337,  2  S.  W. 
442;  Com.  y.  Creadon,  162  Mass.  466,  38  N.  B.  1119;  Hardy  y.  Com., 
17  Grat  (Va.)  592 ;    State  y.  Archer,  64  N.  H.  465;    State  y.  Par- 
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charged  is  a  misdemeanor,  and  the  offense  proved  is  a  fel- 
ony, it  is  held  that  there  can  be  no  conviction  of  the  misde- 
meanor on  the  ground  that  it  merges  in  the  felony.** 

In  some  jurisdictions,  however,  statutes  have  been  enact- 
ed, providing,  in  substance,  that  no  person  shall  be  convict- 
ed of  an  assault  with  intent  to  commit  an  offense,  or  of  any 
other  attempt  to  commit  an  offense,  when  it  shall  appear 
that  the  offense  intended  n^r  attempted  was  actually  perpe- 
trated.*•  Such  a  statute  is  valid,  and  does  not  conflict  with 
a  statute  authorizing  a  conviction  for  any  degree  of  offense 
inferior  to  that  charged  in  the  indictment,  nor  with  a  statute 
authorizing  a  conviction  for  a  less  offense  where  the  charge 
is  for  an  assault  with  intent  to  commit  a  felony,  and  author- 
izing the  jury  to  convict  "of  any  offense,  the  commission 
of  which  is  necessarily  included  in  that  charged."  •• 

Indictment  Bad  as  to  Higher  Offense 

It  has  been  held  that  an  indictment  which  is  bad  for  the 
higher  offense  sought  to  be  charged  will  not  support  a  con- 
viction for  a  minor  offense  charged  which  if  the  indictment 
for  the  higher  offense  were  good,  would  necessarily  be  in- 
cluded therein ;  •^  but  the  rule  seems  to  be  established  that, 
if  the  offense  of  which  the  defendant  is  convicted  is  suffi- 
ciently charged,  it  can  make  no  difference  that  the  higher 
offense  which  it  was  intended  to  charge,  and  of  which  the 
defendant  was  acquitted,  was  not  sufficiently  charged.** 

melee,  0  Conn.  259 ;  Lohman  v.  People,  1  N.  Y.  379,  49  Am.  Dec  340; 
Reg.  ▼.  'Neale,  1  Car.  &  K.  691;  Com.  v.  Burke,  14  Gray  (Mass.)  100; 
Com.  V.  McPlke,  3  Cush.  (Mass.)  181,  50  Am.  Dec.  727;  Brown  v. 
State,  31  Fla.  207,  12  South.  040.  But  see  Brown  v.  State,  84.  Neb. 
448,  61  N.  W.  1028. 

8«  Post,  p.  460. 

s»  State  y.  Lacey,  111  Mo.  513,  20  S.  W.  238;  State  ▼.  Wliite,  35 
Mo.  600;    State  v.  MltcheU,  54  Kan.  616,  38  Pac.  810. 

•0  State  y.  Lacey,  supra. 

•1  Territory  y.  Dooley,  4  Mont.  295, 1  Pac.  747. 

•2  Crumbley  y.  State,  61  Ga.  582;  State  y.  Triplett,  62  Kan.  678, 
36  Pac.  815. 
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CONVICTION  OF  HIGHER  OFFENSE 

123.  There  can  be  no  conviction  for  a  higher  offense  than  is 
charged  in  the  indictment. 

We  should  not  take  the  space  to  state  so  obvious  a  prop- 
osition, except  for  the  fact  that  an  appellate  court  has  ac- 
tually been  called  upon  to  decide  that  there  can  be  no  con- 
viction for  grand  larceny  on  an  indictment  for  petit  lar- 
ceny.** 

•s  McCoUough  T.  State,  182  Ind.  427,  81  N.  B.  1116;  People  t.  ko 
Sing,  6  CaL  App.  752,  93  Pac  204. 
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MOTION  TO  QUASH 

124.  A  motion  to  quash  the  indictment  will  lie,  if  it  is  in- 

su£ficient  as  a  matter  of  law,  because  of  any  defect 
apparent  on  the  face  of  it  or  of  the  record,  or  if 
counts  are  joined  in  it  which,  by  law,  ought  not  to 
be  joined ;  and  in  the  latter  case  the  court  may,  in 
its  discretion,  quash  one  or  more  counts.  In  some 
states  the  motion  will  lie  for  defects  not  apparent 
on  the  face  of  the  record. 

125.  The  motion  may  be  made  at  any  time  before  verdict, 

unless  it  is  otherwise  provided  by  statute. 

126.  All  motions  to  quash  are,  at  common  law,  addressed  to 

the  discretion  of  the  court ;  and  it  may,  if  it  thinks 
proper,  leave  the  defendant  to  his  remedy  by  de» 
murrer,  motion  in  arrest  of  judgment,  or  writ  of 
error. 

The  motion  to  quash  is  always  a  proper  way  of  objecting 
to  the  indictment  for  insufficiency  on  its  face,  or  on  the  face 
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of  the  record,  in  point  of  law,  from  whatever  cause  the  in- 
sufficiency may  arise ;  ^  and  it  is  also  a  proper  way  to  object 
that  different  counts  or  parties  are  improperly  joined, 
though  this,  as  we  have  seen,  may  not  render  the  indictment 
bad,  as  a  matter  of  law.  In  some  states  the  motion  will  not 
lie  for  defects  not  apparent  on  the  face  of  the  indictment  or 
record,*  but  in  others  the  rule  is  different.* 

There  are  various  ways  in  which  the  defendant  may  raise 
objection  to  the  sufficiency  of  the  indictment  in  point  of  law. 
He  may  do  so  hy  motion  to  quash  it,  by  plea,  by  demurrer,' 
by  motion  in  arrest  of  judgment,  or  on  writ  of  error  or  ap- 
peal. He  can  attack  it  by  demurrer  or  plea  only  after  he 
has  been  arraigned  or  called  upon  to  answer  the  charge,  and 
generally  before  he  has  pleaded  to  the  merits ;  by  motion  in 
arrest  only  after  a  verdict  of  guilty ;  by  writ  of  error  or 
appeal  only  after  a  judgment  of  conviction;  but  he  may  at- 
tack it  by  motion  to  quash  at  any  time  after  the  indictment 
is  presented,  and  before  verdict. 

It  has  been  said  that  a  motion  to  quash  must  be  made 
before  the  defendant  has  been  arraigned  and  pleaded; 
that  it  comes  too  late,  for  instance,  after  a  plea  of  not 
guilty.*  But  this  is  not  true.  Ordinarily  the  indictment 
will  not  be  quashed  after  plea,  but  whenever  it  is  clear 
that  no  judgment  could  be  rendered  on  a  verdict  of  .guilty, 

1  Reg.  v.  Wilson,  6  Q.  B.  620;  Rex  v.  Combs,  Comb.  243;  Rer  v. 
Stratton,  1  Doug.  239;xState  v.  Dayton,  23  N.  J.  Law,  49,  53  Am,  Dec. 
270 ;  State  v.  Albln,  50  Mo.  419 ;  State  v.  Cole,  17  Wla.  674 ;  Swlney 
V.  State,  119  Ind.  478,  21  N.  E.  1102. 

«  State  V.  Ward,  60  Vt  142,  14  Ati.  187 ;  State  v.  Rickey,  9  N.  J. 
Law,  298;  Com.  v.  Fredericks,  119  Mass.  199;  Comw  v.  Donabue,  126 
Mass.  51 ;   BeU  v.  State,  42  Ind.  335. 

8  See  Cont  v.  Bradney,  126  Pa.  199,  17  Atl.  600;  Com.  v.  Green, 
126  Pa.  531,  17  Atl.  878,  12  Am.  St  Rep.  894 ;  State  v.  Wall,  15  Mo. 
208;  State  ▼.  Blsbop,  22  Mo.  App.  435;  State  y.  Horton,  63  N:  C.  595. 

*  Rex  V.  Frltb,  1  Leacb,  Crown  Caa  11;  Rex  v.  Semple,  Id.  420; 
Rex  V.  Wynn,  2  East,  226 ;  State  v.  Burlingham,  15  Me.  104 ;  People 
V.  Watters,  5  Parker,  Cr.  R.  (N.  Y.)  661 ;  People  v.  Monroe  Oyer  and 
Terminer,  20  Wend.  (N.  Y.)  108 ;  Deitz  v.  State,  123  Ind.  85,  23  N.  E. 
1086 ;  People  v.  Jones,  263  111.  564,  105  N.  E.  744.  In  some  states,  by 
statute,  tbe  time  is  limited.  See  State  y.  Taylor,  43  La.  Ann.  1131, 
10  Soutb.  203 ;  State  y.  Scbunmf,  47  Minn.  373,  50  N.  W.  362 ;  People 
y.  Bawden,  90  Cal.  195,  27  Pac.  20L 

Clabk  Cb.Pboc,(2d  Ed.)— 27 
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because  of  the  insufficiency -of  the  indictment,  or  lack  of  ju- 
risdiction of  the  court  a  motion  to  quash  may  be  made  and 
granted,  in  the  discretion  of  the  court,  at  any  time  before 
verdict,  for  it  would  be  absurd  to  require  the  trial  to  pro- 
ceed further,  when  it  is  clear  that  a  conviction  could  not  be 
sustained."  A  motion  to  quash  for  misjoinder  of  counts  or 
parties  may  also  be  made  at  any  time  before  verdict.  It 
cannot,  in  any  case,  be  made  after  verdict.® 

At  common  law,  a  motion  to  quash  an  indictment  is  al- 
ways addressed  to  the  discretion  of  the  court,  and,  by  the 
weight  of  authority,  its  ruling  is  not  reviewable.^  But  the 
court,  in  the  exercise  of  its  discretion,  is  guided  by  certain 
/rules.  It  is  commonly  said  that  where  the  offense  is  a  seri- 
ous one,v  such  as  a  felony,  or  a  misdemeanor  which  immedi- 
ately affects  the  public  at  large,  the  motion  should  not  be 
granted  except  upon  the  clearest  and  plainest  ground,  but 
.the  party  should  be  driven  to  a  demurrer,  or  motion  in 
arrest  of  judgment,  or  writ  of  error.*    The  motion  will  be 

5  Eeg.  V.  Janres,  12  Cox,  Cr.  Cas.  127 ;  In  re  NiehoUs,  5  N.  J.  Law, 
539;  State  v.  Rlffe,  10  W.  Va.  704;  Parrlsh  v.  State,  14  Md.  238; 
State  V.  Reeves,  97  Mo.  668,  10  S.  W.  841,  10  Am.  St  Rep.  349;  Com. 
V.  Chapman,  11  Cush.  (Mass.)  422;  State  v.  Collyer,  17  Nev.  275,  30 
Paa  891 ;  State  v.  Eason,  70  N.  C.  90 ;  State  y.  Benthall,  82  N.  G.  661. 

•  State  y.  Barnes,  29  Me.  561. 

T  1  Chit  Cr.  Law,  300 ;  2  Hawk.  P.  0.  a  25,  S  146 ;  Rex  v.  Wbeatly, 
2  Burrows,  1127;  Rex  y.  Inhabitants  of  Belton,  1  Salk.  372;  Rex 
y.  Johnson,  1  Wils.  K.  B.  325;  Rex  y.  Wynn,  2  East,  226;  People  y. 
Bckford,  7  Cow.  (N.  Y.)  535 ;  Com,  y.  Eastman,  1  Cush.  (Mass.)  214, 
48  Am.  Dec.  596 ;  State  y.  Dayton,  23  N.  J.  Law,  49,  53  Aitf.  Dec  270; 
Richards  y.  Com.,  81  Va.  110;  Strawhem  y.  State,  37  Mlsa  422; 
State  y.  Barnes,  29 'Me.  561;  State  y.  Hurley,  54  Me.  562;  ^State  y. 
Jones,  5  Ala.  666 ;  State  v.  Black  (N.  J.)  20  AU.  255 ;  Stout  y.  State, 
96  Ind.  407 ;  State  y.  Conrad,  21  Mo.  271 ;  State  y.  Keener,  225  Mo. 
488,  125  S.  W.  747.  In  some  states  the  rule  does  not  obtain.  See 
Com.  y.  Bradney,  126  Pa.  199,  17  Atl.  600.  In  some  states  it  is  pro- 
yided  by  statute  that  for  certain  defects  the  defendant  may  haye  a 
motion  to  quash  as  of  right.  Pub.  St  Mass.  1882,  c.  214,  |  25.  And 
see  Com.  y.  Alden,  143  Masa  113,  9  N.  E.  15. 

8  1  Chit  Cr.  Law,  300;  Rex  y.  Inhabitants  of  Belton,  1  Salk.  372; 
State  y.  Dayton,  supra ;  People  y.  Eckford,  7  Cow.  (N.  Y.)  535;  State 
V.  Colbert,  75  N.  O.  368 ;  Proctor  y.  State,  55  N.  J.  Law,  472,  26  Aa 
804;  Comf.  y.  Litton,  6  Grat  (Va.)  691;  State  y.  Flowers,  109  N. 
C.  841,  13  S.  E.  718 ;   State  y.  Rector,  11  Mo.  2& 
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granted  when  it  is  clear  that  the  indictment  would  not  sup- 
port a  judgment  of  conviction,  but  not  otherwise.  "Such  a 
motion  should  not  be  allowed  to  prevail  in  a  doubtful  case, 
but  only  when  the  insufficiency  of  an  indictment  is  so  palpa- 
ble as  clearly  to  satisfy  the  presiding  judge  that  a  verdict 
thereon  would  not  authorize  a  judgment  against  the  defend- 
ant." • 

Indictments  have  been  quashed  because  found  on  the  tes- 
timony of  an  interested  person,  or  of  a  person  not  under 
oath ;  ^*  because  the  time  of  the  offense  was  not  stated,  or 
the  offense  was  laid  on  a  future  day,^^  or  appeared  to  be 
barred  by  the  statute  of  limitation ;  *^  because  of  repugnan- 
cy;^' because  the  court  in  which  it  was  found  was  with- 
out jurisdiction ;  **  because  it  failed  to  state  any  offense ;  ** 
because  it  failed  to  give  the  addition  of  the  defendant;** 
because  of  a  defect  in  the  caption ;  *^  because  of  omission  of 
a  material  averment;**  and  for  misjoinder  of  parties,**  or 
offenses.?*    In  some  states  it  is  expressly  provided  by  stat- 

B  Com.  y.  Eastman,  1  Gush.  (Mass.)  214,  48  Am.  Dec.  506 ;  Com.  y. 
Hawkins,  8  Gray  (Mass.)  461. 

10  state  v.  Fellows,  3  N.  C.  340;  State  v.  Cain,  8  N.  O.  352;  U.  S. 
y.  Coolidge,  2  Gall.  364,  Fed.  Gas.  No.  14,858;  ante.  p.  132»  and  cases 
there  cited. 

1 1  ^tate  y.  Roach,  3  N.  C.  352 ;  State  y.  Sexton,  10  N.  G.  184,  14 
Am.  Dee.  584 ;  ante,  p.  278,  and  cases  there  cited. 

12  State  y.  J.  P.,  1  Tyler  (Vt)  283;  ante,  p.  282. 

IS  Ante,  p.  201;  State  y.  Johnson,  5  Jones  (N.  G.)  221. 

14  Rex  y.  Williams,  1  Burrows,  389;  Rex  y.  Bainton,  2  Strange, 
1088 ;  Bell  y.  Com.,  8  Grat.  (Va.)  600 ;  Justice  y.  State,  17  Ind.  56. 

IB  State  y.  Mitchell,  1  Bay  (S.  C.)  269;  Pe<^le  y.  Eckford,  7  Oow. 
(N.  Y.)  535;  State  y.  Albin,  50  Mo.  419;  State  y.  Rickey.  9  N.  J. 
Law,  293 ;  Smith  y.  State,  45  Md.  49 ;  Williames  y.  State,  42  Tex.  392. 

i«  Rex  y.  Thomas,  3  Dowl.  &  R.  621;  State  y.  Hughes,  2  Har.  & 
McH.  (Md.)  479. 

17  Rex  y.  Brown,  1  Salk.  376;  State  y.  Hickman,  8  N.  J.  Law,  299; 
Respublica  y.  Gleayer,  4  Yeates  (Pa.)  69 ;  ante,  p.  159,  and  cases  there 
cited. 

15  Rex  y.  Treyilian,  2  Strange,  1268;  Rex  y.  Lease,  Andrews,  226; 
Rex  y.  Butkett,  Id.  230;  note  15,  supra. 

i»Rex  y.  Weston,  1  Strange,  623;    ante,  p.  347. 

so  Ante,  p.  831.  Indictments  have  been  quashed  also  for  Irregulari- 
ties in  the  organization  of  the  grand  jury.  In  re  Nicholls,  5  N.  J. 
Law,  539 ;  disqualification  of  a  grand  Juror,  Ck>uch  y.  State,  63  Ala, 
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ute  that  no  ground  for  demurrer  shall  be  ground  for  motion 
to  quash ;  *^  and  in  some  the  grounds  for  a  motion  to  quash 
are  specified,  and  the  motion  will  not  lie  for  any  other 
cause.**  In  some  states  it  is  provided  by  statute  that  the 
first  of  two  indictments  forjthe  same  offense  shall  be  quash- 
ed, or  shall  be  deemed  suspended  and  quashed.**  Except 
where  there  is  such  a  provision,  however,  it  is  no  ground  for 
quashing  an  indictment  that  another  indictment  is  pending 
for  the  same  offense,  unless,  under  the  particular  circum- 
stances, the  court  may  think  the  defendant  may  suffer  in- 
justice.** 

It  has  been  said  that  the  court  must  quash  the  whole  in- 
dictment or  none;  that  it  cannot  strike  out  one  or  more 
counts  and  leave  others;  *'  but  by  the  better  opinion  each 
count  being  a  separate  indictment,  one  or  more  of  them  may 
be  quashed  without  affecting  the  rest  of  them  which  are 
good.** 

"After  an  indictment  against  the  defendant  has  been 
quashed,  a  new  and  more  regular  one  may  be  preferred 
against  him.*^  He  can  gain  therefore  in  general  very  little 
advantage,  except  delay,  by  such  an  application,  and  there- 
fore usually  reserves  his  objections  till  after  the  verdict, 
when,  if  the  indictment  be  found  to  be  insufficient,  the  court 
is  bound,  ex  debito  justitiae,  to  arrest  the  judgment."  *■    By 

163 ;  presence  of  unauthorized  persons  at  deliberations  of  grand  jnry, 
U.  S.  v.  Edgerton  (D.  C.)  80  Fed.  374. 

ti  See  State  ▼.  Edlevitch,  77  Md.  144,  26  AU.  406. 

t2  See  People  y.  Schmidt,  64  Cal.  260,  30  Paa  814 ;  State  y.  Securi- 
ty Bank,  2  S.  D.  538.  51  N.  W.  337. 

«»  See  State  v.  Arnold  (Mo.  Sup.)  2  S.  W.  269;  State  y.  Smith,  71 
Mo.  45 ;  State  v.  Vincent,  91  Mo.  662,  4  S.  W.  430 ;  Ball  v.  State,  48 
Ark.  94,  2  S.  W.  462 ;   State  v.  HaU,  50  Ark.  28,  6  S.  W.  20. 

2*  Kowand  v.  Com.,  82  Pa.  405. 

w  Rex  V.  Pewtress,  2  Strange,  1026,  Cas.  t.  Hardw.  203 ;  Kane  y- 
People,  3  Wend.  (N.  Y.)  363;  Dukes  v.  Stale,  11  Ind.  557,  71  Amt  Dea 
370. 

««  Scott  V.  CJom.,  14  Grat.  (Va.)  687;  State  v.  Wishon,  15  Mo.  503; 
Williams  y.  State,  42  Tex.  392 ;  Jones  v.  State,  6  Humjrili.  (Tenn.)  435; 
Com.  y.  Lepham,  156  Mass.  480,  31  N.  E.  638;  Com.  y.  Stevenson,  127 
Mass.  446;   ante,  p.  344. 

37  See  Perkins  y.  State,  66  Ala.  457. 

«•  1  Chit  Cr.  Law,  3W ;  Rex  v.  Wheatly,  2  Burrows,  1127, 
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statute  now  some  objections  are  required  to  be  raised  by  de- 
murrer or  motion  to  quash,  or  they  will  be  deemed  to  be 
waived,  and  no  objection  can  be  made  after  verdict. 


THE  ARRAIGNMENT  AND  PLEAS 

127.  There  can  be  no  valid  trial  until  the  defendant  is  ar- 

raigned and  pleads  to  tke  indictment.  But  in  «ome 
states  a  formal  arraignment  may  be  expressly  or 
impliedly  waived 

128.  In  the  arraignment  the  defendant  must  be  called  to  the 

bar  of  the  cotu%  the  indictment  must  be  distinctly 
read  to  him,  and  he  must  be  askiid  whether  he 
pleads  guilty  or^not  guilty.  If  he  stands  mute,  and 
obstinately  refuses  to  answer,  a  plea  of  not  guilty' 
is  entered  for  him  by  the  court. 

A  trial  without  a  proper  arraignment  and  plea  is  a  nullity, 
unless  the  defendant  has  expressly  or  impliedly  waived  a 
formal  arraignment.  Not  only  is  the  arraignment  neces- 
sary unless  waived,^*  but  the  plea  is  equally  so,  for  without 
a  plea  there  can  be  no  issue  to  try.'**    And  the  fact  of  ar- 

t© 2  Hale,  P.  O.  218;  2  Hawk.  P.  C.  c.  28,  §  6;  Parkinson  v.  People, 
135  111.  401,  25  N.  E.  764,  10  L.  R.  A.  91 ;  State  v.  Hughes,  1  Ala. 
665 ;  State  v.  Williams,  117  Mo.  379,  22  S.  W.  1104 ;  State  v.  Wilson. 
42  Kan.  587,  22  Pac.  622 ;  Stoneham  v.  Con*.,  86  Va.  523,  10  S.  E.  238 ; 
State  V.  Montgomery,  63  Mo.  296 ;   Miller  v.  People,  47  111.  App.  472. 

»•  Jefferson  v.  State,  24  Tex.  App,  535,  7  S.  W.  244 ;  State  v.  Hun- 
ter, 43  La.  Ann.  157,  8  South.  624;  Territory  v.  Brash,  3  Ariz.  141,  32 
Pac.  260;  Munaon  v.  State  (Tex.  App.)  11  S.  W.  114;  State  v.  Wilson, 
42  Kan.  587,  22  Pac.  622 ;  Parkinson  v.  People,  135  111.  401,  25  N.  E. 
764,  10  Ia  R.  A.  91;  Miller  v.  People,  47  111.  App.  472;  Bowen  v. 
State,  98  Ala.  83, 12  South.  808 ;  State  v.  Barr,  7  Pennewlll  (Del)  340, 
79  AtL  730 ;  State  v.  Walton,  50  Or.  142,  91  Pac.  490,  13  L.  R.  A.  Q^. 
S.)  811 ;  United  States  v.  Aurandt,  15  N.  M.  292,  107  Pac:  1064,  27 
li.  R.  A.  (N.  S.)  1181 ;  People  v.  Heath,  51  Colo.  1&,  117  Pac.  138 ; 
State  V.  Moss,  164  Mo.  App.  379,  144  S.  W.  1109;  Hosklns  v.  People, 
84  111.  87,  25  Am.  Rep.  433.  That  the  defendant's  attorney  may  plead 
for  him  in  his  presence,  and  with  his  acquiescence,  see  Stewart  r. 
State,  HI  Ind.  554,  13  N.  E.  59. 
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raignment  and  plea  must  appear  on  the  record.*^  By  the 
weight  of  authority,  the  arraignment  and  plea  must  precede 
the  impaneling  and  swearing  of  the  jury.  An  omission 
thereof  cannot  be  cured  by  aii  arraignment  and  plea  after 
the  trial  has  commenced.'*    In  some  states  it  is  held  that  an 


SI  See  the  cases  dted  in  the  above  notes.  And  see  Aylesworth  v. 
People,  65  111.  301;  State  v.  Walker,  119  Mo.  467,  24  S.  W.  1011; 
Clark  V.  State,  32  Tex.  Cr.  R.  412,  24  S.  W.  20 ;  State  v.  Taylor,  111 
Mo.  448,  20  S.  W.  193 ;  State  y.  Fontenette,  45  La.  Ann.  902,  12  South. 
937 ;  Bowen  v.  State,  98  Ala.  83,  12  South.  SOS ;  State  v.  Moss,  164 
Mot  App.  379.  144  S.  W.  1109;  People  v.  Heath,  51  Colo.  182,  117 
Pac.  138.  In  the  case  last  dted  the  court  held  that  the  omission 
of  arraignment  and  plea  was  not  cured  by  a  statute  providing:  "No 
motion  in  arrest  of  Judgment,  or  writ  of  error  shall  be  sustained  for 
any  matter  not  affecting  the  real  merits  of  the  offense  charged  in 
such  indictment ;"  nor  by  a  statute  providing :  "No  indictment  shall 
.be  insufficient,  nor  shall  the  trial  Judgment  or  other  proceedings 
thereon  be  affected  by  any  defect  which  does  not  tend  to  prejudice 
substantial  rights  of  the  party."  Sufficiency  of  showing  on  the  rec- 
ord. Stoneham  y.  Com.,  86  Va.  523,  10  S.  E.  238.  If  there  has  been 
an  arraignmient  and  plea,  the  record  may  be  made  to  show  the  fact 
by  an  entry  nunc  pro  tunc.  Long  v.  People,  102  111.  331 ;  Parkinson 
V.  People,  135  111.  401,  25  N.  E,  764.  The  leading  case  in  the-United 
States  holding  that  there  could  be  no  valid  trial  without  arraignm^t 
and  plea,  and  that  the  fact  must  be  shown  on  the  record,  is  Crain  v. 
United  States,  162  U.  S.  625,  16  Sup.  Ct.  952,  40  L.  Ed.  1097.  In  this 
case  the  court  said:  "It  is  true  that  the  Constitution  does  not,  in 
terms,  declare  that  a  person  accused  of  crime  cannot  be  tried  until  it 
be  demanded  of  him  that  he  plead,  or  unless  he  pleads,  to  the  indict- 
ment  But  it  does  forbid  the  deprivation  of  liberty  without  due  pro- 
cess of  law ;  and  due  process  of  law  requires  that  the  accused  i^ead, 
or  be  ordered  to  plead,  or,  in  a  proper  case,  that  a  plea  of  not  guilty 
be  filed  for  him,  before  his  trial  can  rightfully  proceed."  This  case  is 
overruled  by  Garland  v.  Washington,  232  U.  S.  642,  34  Sup^  Ct  456, 
58  L.  Ed.  772,  in  which  the  same  court  said :  "Technical  objections 
of  this  character  were  undoubtedly  given  much  more  weight  formerly 
than  they  are  now.  ♦  ♦  ♦  But  with  improved  methods  of  procedure, 
and  greater  privileges  to  the  accused,  any  reason  for  such  strict  ad- 
herence to  the  mere  formalities  of  trial  would  seem  to  have  passed 
away." 

»a  Parkinson  v.  People,  135  111.  401,  25  N.  B.  764 ;  State  v.  Hughes, 
1  Ala.  655;  State  v.  Montgomtery,  63  Mo.  296;  United  States  v. 
Aurandt,  15  N.  M.  292,  107  Pac.  1064.  Contra,  Morris  v.  State,  80 
Tex.  App.  95,  16  S.  W.  757;  State  v.  Straub,  16  Wash.  Ill,  47  Paa 
227. 
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arraignment  and  plea  is  a  mere  matter  of  form,  and  may  be 
expressly  or  impliedly  waived  by  the  defendant.'* 

Where  the  defendant  has  been  arraigned,  tried,  and  con- 
victed, and  obtains  a  new  ttial,  he' need  not  be  again  arraign- 
ed before  the  second  trial ;  **  nor  need  there  be  an  arraign- 
ment lit  the  circuit  court  on  appeal  from  a  conviction  in  a 
justice's  court ;  '*^  nor,  where  a  change  of  venue  is  demand- 
ed and  granted  after  arraignment,  need  there  be  a  second 
arraignment  in  the  court  to  which  the  case  is  taken.**  But 
a  second  arraignment  in  these  cases  is  not  error. '^ 

The  arraignment  formerly  consisted  of  three  parts:  (1) 
Calling  the  prisoner  to  the  bar  by  his  name,  and  command- 
ing him  to  hold  up  his  hand ;  (2)  reading  the  indictment  to 
him ;  and  (3)  demanding  of  him  whether  he  is  guilty  or  not 
guilty,  and  asking  him  how  he  will  be  tried.  It  is  still  nec- 
essary to  call  the  defendant  to  the  bar,**  but  the  practice  of 


»»  U.  S.  V.  MoUoy  (O.  C.)  81  Fed.  19 ;  People  v.  McHale,  61  Hun,  618, 
15  N.  Y.  Supp.  496 ;  State  v.  Glave,  51  Kan.  330,  33  Pac.  8 ;  Ransom 
V.  State,  49  Ark.  176,  4  S.  W.  658 ;  AUyn  v.  State,  21  Neb.  593,  33  N. 
W.  212;  Hack  v.  State.  141  Wla  346,  124  N.  W.  492,  45  Ix  R.  A. 
(N.  S.)  664.  By  statute  in  sontie  states  arraignment  may  be  waived. 
See  State  v.  Thompson,  95  Iowa,  464,  64  N.  W.  419 ;  People  v.  Tower, 
63  Hun,  624,  17  N.  Y.  Supp.  395 ;  State  v.  Hoffman,  70  Ma  App.  271 ; 
State  Y.  Brock,  61  S.  O.  141,  39  S.  E.  359.  The  defendant  should 
plead  personally,  if  competent,  and  not  by  counsel;  but  where  the 
plea  was  made  by  counsel,  and  defendant,  when  asked  by  the  court  if 
it  was  his  plea,  assented  by  nodding  his  head,  it  was  held  sufficient 
State  ex  rel.  Conway  v.  Blake,  5  Wyo.  107,  38  Pac.  354.  Statutes  In 
some  states  provide  that  arraignment  shall  not  take  place  until  a 
specified  time  after  receiving  the  indictment.  See  McKay  v.  State, 
90  Neb.  63,  132  N.  W.  741,  39  L.  B.  A.  (N.  S.)  714,  Ann,  Cas.  1913B, 
1034. 

84  State  v.  Stewart,  26  S.  C.  125,  1  S.  B.  468;  Byrd  v.  State,  1 
How.  (Miss.)  247 ;  Hayes  v.  State,  58  Ga.  35 ;  Curtis  v.  Com.,  87  Va. 
589, 13  S.  E.  73.  There  need  be  no  new  arraignment  after  amendment 
of  the  indictment     State  v.  Sovem,  225  Mo.  580,  125  S.  W.  769. 

«5  State  V.  Haycroft,  49  Mo.  App.  488. 

»•  Davis  V.  State,  39  Md.  355;  State  v.  Stewart,  26  S.  O.  125,  1  S. 
R  468.  There  need  be  no  arraignment  in  the  first  court  if  thei^  is 
an  arraignm'ent  in  the  second.  State  v.  Renf row,  HI  Ma  589,  20  S. 
W.  299. 

87  Shaw  V.  State,  32  Tex.  Cr.  R.  155,  22  S.  W.  58a 

•8  2  Hale,  P.  C.  219. 
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compelling  him  to  hold  up  his  hand,  which  was  for  the  pur- 
pose of  identifying  him,  and  which  was  probably  never 
absolutely  necessary,*^*  is  no  longer  customary.  When  ar- 
raigned, the  defendant  should  be  free  from  any"  shackles  or 
bonds,  unless  there  is  evident  danger  of  an  escape/^  In 
felonies  he  must  be  brought  to  the  bar  of  the  court  in  per- 
son,** but  in  misdemeanors  he  may  waive  the  right  to  be 
present,  and  appear  and  plead,  by  attorney/* 

It  is  always  necessary  to  read  the  indictment  to  the  de- 
fendant distinctly,  in  order  that,  he  may  understand  the 
charge ;  *•  and  this  requirement  is  not  dispensed  with  by 
the  fact  that  he  has  had  a  copy  of  the  indictment,  as  provid- 
ed by  statute.**  After  the  indictment  has  been  read,  the 
clerk  asks :  "How  say  you,  A.  B.  ?  Are  you  guilty  or  not 
guilty  ?  "  If  the  defendant  confesses  the  charge,  he  is  said 
to  plead  guilty.  The  confession  is  recorded,  and  judgment 
is  given  as  on  a  conviction.**  The  defendant  may,  in  some 
cases,  instead  of  confessing  in  such  a  way  as  to  say  express*- 
ly  that  he  is  guilty,  do  so  impliedly,  by  a  nolo  contendere, 
which  has  the  same  effect,  for  the  purposes  of  the  prosecu- 
tion.** If  the  defendant  denies  the  charge,  he  answers  "Not 
guilty,"  to  which  the  prosecuting  officer  replies  that  he  is 
guilty.  The  answer  of  the  defendant,  and  the  replication  or 
similiter,  are  entered  on  the  record,  and  the  general  issue 
is  thus  formed.  The  court  then  proceeds  to  impanel  and 
swear  the  jury  and  try  the  issue,  unless  a  continuance  or 
change  of  venue  is  asked  and  allowed. 

Formerly,  after  issue  was  joined,  the  clerk  asked  the  de- 
fendant how  he  would  be  tried;  but  as  the  trial  .by  jury  is 

«•  2  Hale,  P.  C.  219 ;  2  Hawk.  P.  C.  c.  28,  §  2 ;  1  Ohlt  C3r.  Law,  415; 

4  Bl.  Comm.  323. 

40  2  Inst.  315;  3  Inst.  34;  2  Hale,  P.  C.  119;  2  Hawk.  P.  a  a  2a 

5  1;  J.  Kelyng,  10;  State  v.  Krlng,  64  Wfa  691. 

41  Post,  p.  492. 

4a  Keg.  V.  St  George,  9  Car.  &  P.  483,  poet,  p.  492. 

48  2  Hale,  P.  O.  ^19;  4  Bl.  Comm,  323.  While  the  Indictment 
should  be  read  in  full,  yet  if  the  formal  concluding  part  is  omitted 
it  will  not  vitiate  a  sentence  pronounced  on  a  plea  of  guilty.  8ta^ 
V.  Crane,  121  La.  1039,  46  South.  1009. 

44  Rex  V.  Hensey,  1  Burrows,  643. 

46  Post,  p.  428.  *•  Post,  p.  430. 
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now  the  only  mode  of  trial  in  criminal  cases,  except  in  pro- 
ceedings before  inferior  courts,  the  question  is  not  neces- 
sary nor  usual.*^ 

By  general  statutory  provision,  if  the  defendant  stands 
mute,  that  is,  does  not  answer  at  all,  or  answers  irrelevantly, 
the  court  will  direct  a  plea  of  not  guilty  to  be.  entered,  and 
the  effedt  will  be  the  same  as  if  the  defendant  had  so 
pleaded.** 

If  the  defendant  is  deaf  and  dumb,  he  may  nevertheless,  if 
he  understand  the  use  of  signs,  be  arraigned,  and  the  mean- 
ing of  the  clerk  in  addressing  him  may  be  conveyed  to  him, 
by  some  proper  person,  by  si^ns,  and  his  signs  in  reply  may 
be  explained  to  the  court.**  If  he  is  insane  he  cannot  be 
arraigned  or  tried  at  all  until  he  becomes  sane.** 

If  seyeral  persons  are  charged  in  the  same  indictment 
they  ought  all  to  be  arraigned  before  any  of  them  are 
brought  to  trial.**  They  have  the  right  to  plead  severally 
not  guilty,  but  a  plea  of  not  guilty  by  all  of  then;^  will  be 
deemed  a  several  plea.** 

The  Various  Pleas 

There  are  various  objections  which  the  defendant  may 
raise  before  answering  to  the  merits,  and  which,  as  a  rule, 
he  must  raise  before  then,  if  he  raises  them  at  all.    As  we 

*T  u.  S.  v.  Glbert,  2  Sumn.  19,  Fed.  Cas.  No.  15,204. 

*•  Cod*,  y.  Lannan,  13  Allen  (Mass.)  563 ;  Ellen  wood  v.  Com.,  10 
Mete.  ^Massw)  223;  Com.  y.  Place,  153  Pa.  314,  26  Atl.  620;  Com.  v. 
McKenna,  125  Mass.  897 ;  Com.  y.  Quirk,  155  Mass.  296,  29  N.  E.  514. 
Formerly,  if  the  defendant  obkinately,  or  of  malice,  as  it  was  ex- 
pressed, stood  mute  in  cases  of  felony,  a  sentence  of  peine  forte  et 
dure  followed,  and  he  was  slowly  pressed  to  death  with  heavy 
weights;  while  in  treason  and  misdemeanor  it  was  equivalent  to  a 
conviction.  Later  it  was  equivalent  to  a  conviction  in  all  cases.  If 
he  was  dumb  ex  visltatione  Dei,  the  trial  proceeded  as  If  he  had 
pleaded  not  guilty.  Now,  however,  by  statute,  even  where  he  stands 
mute  of  malice,  a  plea  of  not  guilty  will  be  entered  in  all  cases. 

4»  Rex  v.  Jones,  1  Leach,  Crown  Cas.  102 ;  ,Com.  v.  Hill,  14  Mass. 
207 ;  State  v.  Be  Wolf,  8  Conn.  93,  20  Am.  Dec.  90 ;  Bex  v.  Pritcfaard, 
7  Car.  &  P.  303. 

•opost,  p.  497. 

•1 1  Chit.  Or.  Law,  418.  «*  State  y.  Smith,  24  ^.  a  402. 
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have  seen,  he  may  move  to  quash  the  indictment,  buj  objec- 
tion may  be  made  in  this  way  at  any  time  before  verdict*' 
If  the  court  has  no  jurisdiction,  he  may  raise  the  question 
by  a  plea  to  the  jurisdiction,  though,  as  we  shall  see,  he  may 
take  advantage  of  this  objection  in  other  ways,  and  the  plea 
is  not  necessary.**  If  there  is  any  defect,  whether  apparent 
on  the  face  of  the  indictment  or  record,  or  founded  upon 
some  matter  of  fact  extrinsic  of  the  record,  which  renders 
the  particular  indictment  insufficient,  he  may  take  advan- 
tage of  it  by  plea  in  abatement,  and,  if  the  plea  is  sustained, 
the  indictment  will  be  abated  or  quashed.'*  The  most  fre- 
quent use  of  this  plea  is  in  cases  where  the  defendant  is  mis- 
named in  the  indictment. 

If,  admitting  every  fact  properly  alleged  in  the  indict- 
ment to  be  true,  it  appears  on  the  face  of  the  indictment  and 
record  that,  as  a  matter  of  law,  the  defendant  cannot  be  re- 
quired to  answer,  because  the  indictment  fails  to  charge  any 
offense,  or  is  otherwise  insufficient  or  because  of  want  of 
jurisdiction,  the  defendant  may  demur.** 

If,'  without  entering  into  the  merits  of  the  charge,  and  in- 
dependently of  any  question  of  guilt  or  innocence,  there  is 
some  extrinsic  fact  which  prevents  any  prosecution  at  all 
for  the  offense  charged,  and  does  not  go  merely  to  the  suffi- 
ciency of  the  indictment,  as  where  the  defendant  has  al- 
ready been  acquitted  or  convicted  of  the  same  offense,  or 
has  been  pardoned,  he  must  specially  plead  this  matter  in 
bar  of  the  indictment.  This  plea  is  called  a  special  plea  in 
bar.*' 

After  this  comes  the  plea  of  not  guilty,  which  is  a  plea  to 
the  merits,  and  forms  the  general  issue.  We  will  presently 
take  up  each  of  these  pleadings  in  turn. 

Number  of  Pleas — Successive  Pleas 

At  common  law  it  was  the  rule,  both  in  civil  and  criminal 
cases,  that  the  defendant  must  rely  upon  one  ground  of  de- 
fense, and  pleadings  double  was  never  allowed.  By  the  stat- 
ute 4  Anne,  c.  16,  §§  4,  5,  it  was  provided'  that  in  civil  ac- 

»8  Ante,  p.  416.  b»  Post,  p.  432.  bt  Post,  pp.  439,  471- 

»*  Post,  p.  431.  ««  Poet,  p.  436. 
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tions  the  defendant  might,  by  leave  of  court,  plead  as  many 
matters  as  he  should  see  fit,  but  the  statute  expressly  pro- 
vided that  it  should  not  extend  to  criminal  cases,  so  that  the 
rule  remained  that  no  more  than  one  plea  could  be  put  in 
to  answer  any  indictment  or  information.*^*  The  rule  was 
general  that,  in  all  cases  ot  misdemeanor,  if  a  defendant 
pleaded  in  abatement  or  specially  in  bar,  and  an  issue  of 
fact  thereon  was  determined  against  him,  or  if  he  demurred, 
and  the  demurrer  was  overruled,  he  lost  any  right  to  a  trial 
on  the  offense  itself,  and  sentence  could  be  pronounced  as 
on  a  regular  conviction, ^*  though  the  court  could,  in  its  dis- 
cretion, allow  him  to  plead  over.®®  In  case  of  felony,  how- 
ever, if  the  defendant  pleaded  in  abatement  or  specially  in 
bar,  or  demurred,  he  was  allowed  at  the  same  time,  or  even 
afterwards,  to  plead  over  to  the  indictment  on  the  merits,  as 
if  he  had  never  relied  upon  any  other  ground  of  defense; 
because  it  was  thought  that,  though  a  man  might  lose 
his  property  by  mispleading,  he  ought  not  to  forfeit  his  life 
by  any  technical  nicety  or  legal  error.** 

As  we  shall  see,  the  defendant  may,  at  any  time  before 
verdict,  withdraw  his  plea  of  not  guilty  and  confess  or  plead 
guilty.  A  fortiori  m^y  he  withdraw  a  demurrer,  plea  to  the 
jurisdiction,  or  in  abatement,  or  specially  in  bar,  to  do  so. 
We  shall  also  see  that  at  any  time  before  sentence  the  de- 
fendant will  generally  be  allowed  to  withdraw  a  plea  of 
guilty  and  plead  not  guilty. 

B«  1  Gblt  Cr.  Law,  434 ;  Com.  y.  Blake,  12  Allen  (Mass.)  188;  Reg. 
y.  Charlesworth,  1  Best  &  S.  460. 

B» 2  Hawk.  P.  C.  c.  31,  I  7;  1  Chit  Cr.  Law,  435;  Rex  y.  Gibson, 
8  Bast,  110;  Klrton  y.  WilUams,  Cro.  Eliz.  495.  Contra,  United 
States  y.  Rockefeller  (D.  C.)  226  Ffed.  328r  See  State  v.  Copeland,  2 
Swan  (Tenn.)  626;  Hill  y.  State,  2  Yerg.  (Tenn.)  248;  Wlckwlre  v. 
State,  19  Conn.  477 ;   State  y.  Potter,  61  N.  O.  338. 

•oiCrosby  y.  Wadsworth,  6  East,  602;  Rex  y.  Gibson,  8  East,  110; 
Reg.  y.  Goddard,  2  Ld.  Raym.  922. 

•11  Chit.  Cr.  Law,  435;  2  Hale,  P.  C.  255;  4  Bl.  Comm.  338;  2 
Hawk,  P.  O.  c.  23,  §  128;  Id.,  c.  31,  §  6;  Reg.  y.  Goddard,  2  Ld. 
Raym.  922;  Rex  y.  Gibson,  8  East,  110;  State  y.  Reeyes,  97  Mo. 
668,  10  S.  W.  841,  10  Am.  St.  Rep.  349 ;  State  y.  McGoy,  111  Mo.  517, 
20  S.  W.  240, 
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Time  of  Pleading 

When  the  defendant  has  any  special  matter  to  plead  in 
abatement  or  in  bar,  as  a  misnomer,  or  a  former  acquittal 
or  conviction,  he  should  plead  it  at  the  time  of  his  arraign- 
ment, before  a  plea  of  not  guilty.  He  cannot  so  plead  after 
a  plea  of  guilty,  unless  by  leave  of  the  court.'*  The  same 
rule  applies  to  a  demurrer.  The  rule  does  not  apply  where 
matter  sought  to  be  pleaded  in  abatement  or  specially  in 
bar  arose  after  the  plea  of  not  guilty.  In  such  a  case  the 
matter  may  be  set  up  by  a  plea  puis  darrein  continuance.*' 

Duplicity 

We  have  seen  that  an  indictment  is  bad  for  duplicity  if  it 
charges  more  than  one  offense  in  a  single  count.**  In  like 
manner,  and  for  the  same  reason,  a  plea  is  bad  if  it  sets  up 
two  distinct  defenses,  either  in  abatement  or  in  bar.** 


CONI?ESSION— PLEA  OF  GUILTY— NOLO 

CONTENDERE 

129.  If  the  defendant  confesses  his  guilt,  either  expressly  by 
a  plea  of  guilty,  or  impliedly  by  a  plea  of  nolo  con- 
tendere, it  is  equivalent  to  a  conviction;  but  he 
may  generally  retract  and  plead  not  guilty  at  any 
time  before  sentence. 

A  confession  of  the  defendant  may  be  either  express  or 
implied.  An  express  confession  is  where  he  pleads  guilty, 
and  thus  directly,  and  in  the  face  of  the  court,  confesses  the 
accusation.**  This  is  called  a  plea  of  guilty,  and  is  equiva- 
lent to  a  conviction.    The  court  must,  however,  pronounce 

ei  2  Hale,  P.  0.  219 ;  1  Chit  Or.  Law,  435 ;  Com.  y.  Lannan,  13  Al- 
len (Mass.)  567 ;  Com.  y.  Blake,  12  Allen  (Mass.)  18S. 
•8  Beg.  y.  Gharlesworth,  1  Best  &  S.  460. 
•4  Ante,  p.  822. 
•B  State  y.  Emery,  50  Vt  84,  7  Atl.  129;  Beg.  y.  Sheen,  IfrOar.  ft  P. 

634. 
ee  2  Hawk.  P.  a  c.  81, 1 1;  2  Hale,  P.  0.  225;  1  Chit  Or.  Law,  42& 
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judgment  and  sentence  as  upon  a  verdict  of  guilty/^  but  it 
will  hear  the  facts  of  the  case  from  the  prosecuting  officer, 
and  any  statement  that  the  defendant  or  his  counsel  may 
wish  to  make.  In  the  absence  of  a  statutory  provision  to 
the  contrary,  the  defendant  may  plead  guilty  in  a  capital 
case  as  well  as  in  any  other,  and  the  court  must  pronounce 
the  proper  judgment  and  sentence,  though  it  may  be 
death.**  It  cannot  compel  him  to  plead  not  guilty,  and  sub- 
mit to  a  trial,  but  it  may,  and  generally  will,  advise  him  to 
withdraw  his  plea,  and  plead  not  guilty,  and,  instead  of  im- 
mediately directing  the  plea  to  be  entered, 'will  give  him  a 
reasonable  time  to  consider  and  retract  it.** 

Before  sentence  has  been  passed  the  defendant  will  gen- 
erally, but  not  necessarily,  be  allowed  to  retract  his  plea  of 

•T  1  Chit  Of.  Law,  429 ;  4  Bl.  Coram.  329 ;  People  v.  I/uby,  99 
Mich.  80,  57  N.  W.  1092.  "A  plea  of  guUty  may  be  supported  when- 
ever a  verdict  of  a  Jury  flndiDg  a  party  guilty  of  a  crime  would  be 
held  valid.  A  conviction  of  crime  may  be  had  in  two  ways;  either 
by  the  verdict  of  a  Jury;  or  by  the  confession  of  the  offense  by  the 
party  charged  by  a  plea  of  guilty,  'which  is  the  highest  conviction.' 
And  the  effect  of  a  confession  is  to  supply  the  want  of  evidence. 
When,  therefore,  a  party  pleads  guilty  to  an  indictm^t,  he  confesses 
and  convicts  himself  of  all  that  \fi  duly  charged  against  him  in  that 
indictment."  In  the  case  from  which  we  have  quoted  it  was  therefore 
held  that  since,  under  the  Massachusetts  statutes,  an  indictment  for 
murder,  in  the  usual  form,  is  sufficient  to  charge  murder  in  the  first 
degree,  though  it  also  includes  the  second  degree,  a  plea  of  guilty  Is 
equivalent  to  a  conviction  of  the  first  degree,  and  warrants  a  sentence 
of  death.    Green  v.  Com.,  12  Allen  (Mass.)  155,  172. 

«8  Green  v.  Com.,  12  Allen  (Mass.)  155(  In  some  states,  by  statute, 
a  plea  of  guilty  is  not  allowed  in  a  capital  case.  State  v.  Genz,  57  N. 
J.  Law,  459,  31  Atl.  1037.  But  such  a  statute  does  not  prevent  a 
plea  of  guilty  of  a  minor  offense  included  in  a  capital  charge.  People 
V.  Smith,  78  Hun,  179,  28  N.  Y.  Supp.  912.  In  other  states,  if  defend- 
ant pleads  guilty  to  an  offense  which  is  divided  into  degrees,  it  la 
provided  that  a  hearing  shall  be  had  to  determine  the  degree  in  which 
the  defendant  is  guilty.  Act  Pa.,  March  31,  1860  (P.  I*  402)  §  74; 
State  V.  Almy,  67  N.  H.  274,  28  Atl.  372,  22  L.  R.  A.  744.  At  such 
hearing  the  defendant  is  not  entitled  to  a  Jury.  State  v.  Almy,  supra. 
In  those  states  where  the  penalty  is  assessed  by  the  Jury,  and  not  by 
the  Judge,  the  hearing  must  be  by  the  Jury.  Wartner  v.  State^  102 
Ind.  51,  1  N.  E.  65. 

•»  2  Hale,  P.  C.  225;  2  Hawk.  P.  O.  a  31,  |  2;  4  Bh  Comm.  829; 
Ck>nx  V,  Battis,  1  Mass.  95. 
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guilty,  and  plead  not  guilty,  but  he  cannot  do  so  after  sen- 
tence.'® A  defendant  may  also  retract  a  plea  of  not  guilty, 
even  after  it  is  recorded,  and  plead  guilty.'* 

A  plea  of  guilty  is  a  confession  of  guilt,  but  it  is  a  formal 
confession  before  the  court  in  which  the  defendant  is 
arraigned.  It  is  altogether  different  from  a  confession  for- 
mally made  before  a  magistrate,  or  to  some  other  person. 
The  latter  is  merely  evidence  of  gjiilt.'* 

An  implied  confession,  or,  as  it  is  termed,  a  plea  of  nolo 
contendere,  "is  where,  in  a  case  not  capital,  a  defendant 
does  not  directly  own  himself  to  be  guilty,  but  tacitly  ad- 
mits it  by  throwing  himself  on  the  king's  mercy,  and  desir- 
ing to  submit  to  a  small  fine,  which  the  court  may  either 
accept  or  decline, "as  they  think  proper.'*  If  they  grant  the 
request,  an  entry  is  made  to  this  effect,  that  the  defendant 
'non  vult  contendere  cum  domina  regina,  et  posuit  se  in 
gratiam  curiae,'  without  compelling  him  to  a  more  direct 
confession."  '*  The  chief  advantage  of  such  a  confession 
is  that  it  will  not  prevent  a  plea  of  notxguilty  in  an  action  of 
trespass  for  tTie  same  injury,  while  a  plea  of  guilty  or  direct 
confession  will."    The  plea  of  nolo  contendere  has  the  same 

TO  Reg.  V.  Sell,  9  Car.  &  P.  346;  State  v.  Shanley,  38  W.  Va.  616, 
18  S.  E.  734 ;  Mastronada  v.  State,  60  Miss.  86 ;  Pattee  v.  State,  109 
Ind.  545,  10  N.  B.  421;  State  v.  Yates.  52  Kan.  566,  35  Pac.  209; 
Purvis  V.  State,  71  Miss.  706,  14  South.  268 ;  Monaban  v.  State,  135 
lud.  216,  34  N.  E.  967 ;  State  v.  Williams,  45  La.  Ann.  1356.  14  Soutb. 
32.  Whether  he  shall  be  allowed  to  do  this  rests  in  the  discretion  of 
the  trial  court  For  abuse  of  discretion  in  refusing  penxrtsston,  see 
Dobosky  v.  State,  183  Ind.  488,  109  N.  E.  742.  People  v.  Walker,  250 
111.  427,  95  N.  E.  475 ;  Griflin-  v.  State,  12.  Ga.  Am?l  615,  77  S.  B. 
1080. 

71  2  Hawk.  P.  C.  c.  31,  §  1 ;  4  Harg.  St.  Tr.  778,  779;  State  y.  Shan- 
ley. 38  W.  Va.  516,  18  S.  E.  734. 

T2  Post,  pi  621. 

ra  Com.  v.vHorton,  9  Pick.  (Mass.)  206. 

7*  1  Obit.  Cr.  Law,  431;  2  Hawk.  P.  G.  a  81,  §  3;  Reg.  r.  Temple- 
man,  1  Salk.  55;  Gom.  v.  Horton,  supra. 

76  2  Hawk.  P.  G.  c.  31,  tf  1,  3;  Beg.  ▼.  Templeman,  1  Salk.  55; 
Gom.  y.  Horton,  supra.  In  Chester  y.  State,  107  Miss.  459,  65  South. 
510,  it  was  held  that  the  entry  of  a  plea  of  nolo  contendere  in  a  city 
eourt  oould  not  be  introduced  as  a  confession  of  guilt  on  a  trial  in  the 
state  court  inyolying  the  same  facta. 


_j 
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effect  in  a  criminal  case  as  a  plea  of  guilty,  to  the  extent 
that  a  judgment  and  sentence  may  be  pronounced  as  if  upon 
a  verdict  of  guilty  J*  It  is  not  necessary  that  the  court 
shall  adjudge  that  the  defendant  is  guilty  for  that  follows 
by  necessary  legal  inference  from  the  implied  confession. 
All  that  the  court  is  required  to  do  is  to  pass  the  sentence 
of  the  law  affixed  to  the  crime.'^ 

Generally,  after  a  plea  of  guilty,  and  a  fortiori  after  a  plea 
of  nolo  contendere,  the  court  will  allow  the  defendant  to 
offer  evidence  in  mitigation  of  the  sentence.''* 

A  plea  of  guilty  or  nolo  contendere  will  not  estop  the  de- 
fendant from  taking  exception  in  arrest  of  judgment  to  fatal 
defects  apparent  in  the  record;  '•  but  it  is  a  waiver  of  all 
merely  formal  defects  to  which  he  could  have  objected  by 
some  other  plea.'® 


PLEA  TO  THE  JURISDICTION 

130.  By  a  plea  to  the  jurisdiction  the  defendant  objects  that 
the  court  before  which  the  indictment  is  preferred 
has  no  jurisdiction  of  the  offense,  or  of  the  person 
of  the  defendant.  This  plea  is  seldom  used,  as  the 
objection  may  be  taken  in  other  ways. 

This  plea  will  be  proper  when  the  court  before  which  the 
indictment  is  preferred  has  no  cognizance  of  the  particular 
crime,  either  because  of  the  nature  of  the  crime,  or  because 
it  was  not  committed  within  the  territorial  jurisdiction  of 
the  court,  or  when  the  court  has  no  jurisdiction  of  the  de- 

▼•  1  Chit.  Gr.  Law,  428 ;  Cant  v.  Hortan,  supra ;  Ck>nL  y.  IngersoU, 
145  Mass.  SSX  14  N.  E.  449. 

T7  Com.  V.  Horton,  supra;  Oom,  v.  IngersoU,  supra;  Com.  v.  Hol- 
stlne,  132  Pa.  357,  19  Att.  273. 

7S  Com,  V.  Horton,  supra. 

▼•1  Chit  Or.  Law,  431 ;  2  Hawk.  P.  O.  c.  31,  f  4.  As  that  the  In- 
dictment charges  no  offense.  State  v.  Levy,  119  Mo.  434,  24  S.  W. 
1026;  State  y.  Watson,  41  La.  Ann.  599,  7  South.  125;  BOawanski  v. 
People,  218  111.  481,  75  N.  B.  102& 

•0  Ck>mL  T.  Hinds^  101  Mass.  210. 
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fendant's  person/^  Objection  to  the  jurisdiction  may  gen- 
erally be  taken  advantage  of  under  the  plea  of  not  guilty,  or 
the  general  issue,  and  need  not  be  specially  pleaded,**  or  it 
may  be  successfully  raised  by  motion  in  arrest  of  judgment, 
or  on  appeal  or  writ  of  error,  or  by  demurrer,  when  the  want 
of  jurisdiction  appears  on  the  face  of  the  indictment  or  in 
the  caption.®*  A  plea  to  the  jurisdiction  is  therefore  seldom 
resorted  to.** 

The  plea,  being  dilatory,  the  highest  degree  of  certainty 
is  required.  It  must  set  forth  specifically  all  the  facts  neces- 
sary to  sustain  it.** 

A  plea  to  the  jurisdiction  will  not  He  on  the  ground  that 
the  presiding  judge  was  not  entitled  to  the  office,  since  the 
right  of  the  judge  to  office,  at  least  if  he  is  a  de  facto  judge, 
cannot  be  tried  in  a  collateral  way,  but  only  in  a  direct  pro- 
ceeding in  which  he  is  one  of  the  parties.** 


PLEAS  IN  ABATEMENT 

131.  Any  defect,  whether  apparent  on  the  face  of  the  indict- 
menty  or  founded  upon  some  matter  of  fact  ex- 
trinsic of  the  record,  which  renders  the  indictment 
insufficient,  may  be  taken  advantage  of  by  plea  in 
abatement 

Any  defect  apparent  on  the  face  of  the  indictment,  or 
founded  on  some  matter  extrinsic  of  the  record,  rendering 
the  indictment  insufficient,  may  be  made  the  ground  of  a 
plea  in  abatement,  and,  if  found  for  the  defendant,  will 
abate  the  Indictment.*^  Thus,  if  the  indictment  does  not  de- 
scribe the  defendant  by  any  addition,  where  an  addition  is 

«i  4  Bl.  CJomm.  333;  2  Hale,  P.  C.  256. 

S2  Parker  v.  Elding,  1  East,  352 ;  Rex  y.  Johnson,  6  East,  583. 

«•  Rex  V.  Feamley.  1  Tentf  R.  316,  1  Leacb,  425;  Fitch  v.  C5om.,  92 
Va,  824,  24  S.  E.  272. 

«*  Whart.  Or.  Prac.  &  PI.  t  422. 

•»  Post,  p.  178;  Taylor  v.  State,  79  Md.  130,  28  AtL  816. 

••  State  y.  Conlan,  60  Oonn.  483,  23  Atl.  150,  and  cases  there  dted. 

87  2  Hale,  P.  C.  236,  238;  Donald  y.  State,  81  Fla.  255,  12  Sonth. 
695 ;  Day  y.  Com^  2  Grat.  (Ya.)  562 ;   Com.  y.  Long,  2  Va.  Oas.  818. 
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necessary,  it  is  defective  on  its  face,  and  the  defendant  may 
plead  in  abatement.**  So,  also,  if  the  defendant  is  misnamed 
or  misdescribed,  which  is  an  objection  founded  on  an  ex- 
trinsic fact,  a  plea  in  abatement  will  lie.**  So,  where  an  in- 
dictment for  failure  to  repair  a  highway  does  not  sufficient- 
ly describe  the  highway,  the  objection  may  be  raised  in  this 
way.*®  If  the  defect  is  apparent  on  the  face  of  the  indict- 
ment, without  reference  to  any  extrinsic  fact,  it  is  more 
usual  to  move  to  quash  the  indictment  or  to  demur.  But  in 
most  jurisdictions,  where  extrinsic  facts  must  be  shown,  the 
plea  is  necessary. 

As  we  have  seen,  all  mistakes  in  the  name  or  addition  of 
the  defendant  must  be  taken  advantage  of  in  this  manner, 
for  the  objection  cannot  be  raised  on  motion  in  arrest,  or  on 
writ  of  error.* ^  When  a  misnomer  is  pleaded  in  abatement, 
the  state  may  either  allow  the  plea,  for  the  defendant  must 
give  his  true  name  therein,  and  will  be  concluded  thereby,** 
or  it  may  reply,  either  denying  the  truth  of  the  plea,  or 
alleging  that  the  defendant  is  as  well  known  by  one  name 
as  the  other,  so  that  he  may  be  properly  indicted  by  either, 
thus  raising  an  issue  of  fact.** 

It  is  well  settled  that  the  pendency  of  one  indictment  is 
no  gn'c^und  for  a  plea  in  abatement  or  in  bar  to  another  in- 
dictment for  the  same  cause,**  though  it  might  be  ground 

«« 1  Chit  Or.  Law,  445;  ante,  p.  174. 

«»2  Hawk.  P.  O.  a  25,  t  70;  Davids  v.  People,  192  111.  176,  61  N. 
B.  537. 

»o  Rex  y.  Hammersmith,  1  Starkle,  357,  358. 

•lAnte,  p.  176;  Coitf.  y.  Inhabitants  of  Dedham,  16  Mass.  146; 
Com.  y.  Gillespie,  7  Serg.  &  R.  (Pa.)  479,  10  Am.  Dec.  475 ;  People  v. 
Cojlins,  7  Johns.  (N.  Y.)  549;  Turns  y.  Com.,  6  Mete.  (Mass.)  225; 
Scott  y.  Soans,  3  £ast.  111 ;  Com.  y.  Fredericks,  119  Mass.  199 ;  State 
y.  Narcarm,  69  N.  H.  237.  45  AU.  744. 

•2  2  Hale,  P.  C.  238;  4  Bl.  (3omm.  335;  Com.  y.  Sayera,  8  Leigh 
(Va.)  722. 

»»  Stat©  y.  Malia,  79  Me.  540,  11  Atl.  602 ;  Coirf.  v.  Gale,  11  Gray 
(Mas&)  320.  Where  a  plea  of  misnomer  is  sufficient  in  form,  the 
qaestion  of  idem  kmans,  being  a  question  of  fact,  must  be  raised  by 
\    repUcation,  and  not  by  demurrer.    State  y.  MaUa,  supra. 

•*  1  Chit  Cr.  Law,  446 ;  2  Hawk.  P.  C.  c.  34,  8  1 ;  Reg.  y.  Goddard, 
Ld.  Baym.  922;  Rex  y.  Stratton,  Doug.  240;  Withipole's  Case,  Cro. 
Car.  134,  147;   CV)in.  y.  Drew,  3  Cush.  (Mass.)  282;   Dutton  y.  State,. 

Clabk  Cb.Pboc.(2d  Ed.)— 28 
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for  the  exercise  of  the  court's  discretion  to  quash  one  or  the 
other  of  them.  No  prejudice  to  the  defendant  can  well 
arise,  for  whenever  either  of  them,  and  it  is  immaterial 
which,  is  tried,  and  a  judgment  rendered  on  it,  the  judgment 
may  be  pleaded  in  bar  to  the  other.*' 

A  plea  in  abatement  is  merely  a  dilatory  plea.  If  success- 
ful, the  only  advantage  generally  gained  is  delay,  for  the 
defendant  may  be  detained  in  custody,  and  a  new  indict- 
ment may  be  presented,  or,  in  some  cases,  as  we  have  seen, 
the  indictment  may  be  amended.** 

The  plea  must  be  verified  by  affidavit.*^  In  these  dilatory 
pleas  the  highest  degree  of  certainty  is  required.** 

A  plea  in  abatement,  being,  as  it  is,  an  excuse  for  a  refusal 
to  answer  the  charge  contained  in  the  indictment,  must  be 
filed  before  any  plea  in  bar.** 

If  the  plea  is  insufficient  either  in  point  of  form  or  in  sub- 
stance, the  prdsecuting  officer  may  demur,  thereby  forming 
an  issue  of  law  on  the  plea.'^    The  court  will  not,  on  motion, 

6  Ind.  534;  Kallocb.  v.  Superior  Court  of  City  and  Ckmnty  of  San 
Francisco,  56  Cal.  236 ;  State  v.  Eaton,  75  Mo.  586 ;  State  v.  Security 
Bank  of  Clark,  2  S.  D.  538,  51  N.  W.  337 ;  White  v.  State,  86  Ala.  69, 
5  South.  675;  Eldridge  y.  State,  27  Fla.  162,  9  South.  448;  Vaufi^ 
V.  State,  32  Tex.  Cr.  R.  407,  24  S.  W.  26 ;  ante,  p.  136 ;  post,  p.  442. 
The  rule  does  not  apply  to  qui  tanf  and  penal  actions.  Com.  r.  Drew, 
supra;   Com.  y.  Churchill,  5  Mass.  175. 

•B  ODflL  y.  Drew,  supra ;  post,  p.  439. 

•«  Rowland  v.  State,  126  Ind.  517,  26  N.  E.  485;  ante,  p.  863. 

»T  CouL  V.  Sayers,  8  Leigh  (Va.)  722 ;  SUte  v.  Allen,  91  Me.  258^  89 
Atl.  994. 

»«  4  Bae.  Abr.  51 ;  State  v.  Ward,  60  Vt  142,  14  AtL  187 ;  State  v. 
Emery,  59  YU  84,  7  Atl.  129 ;  People  y.  Lauder,  82  Mich.  109,  46  N. 
W.  956 ;  Dolan  v.*  People,  64  N.  Y.  485 ;  State  y.  Bryant,  10  Yerg. 
(Tenn.)  527 ;  State  v.  Brooks,  9  Ala.  9 ;  Hardin  y.  State,  22  Ind.  347 ; 
Reeves  v.  State,  29  Fla.  527,  10  South.  901;  Tilley  y.  Com.,  89  Va. 
136,  15  S.  E.  526 ;  Dyer  v.  State,  11  Lea  (Tenn.)  509 ;  State  v.  Dug- 
gan,  15  R.  I.  412,  6  Aa  '597 ;  Davids  v.  People,  192  IlL  176,  61  N. 
B.  537.  ,  ^ 

»8  2  Hale,  P.  C.  175;  2  Hawk.  P.  C.  c.  34,  J  4;  Martin  v.  Com.,  1 
Mass.  347 ;  State  v.  Dibble,  59  Conn.  168,  22  Atl.  155 ;  State  v.  Wat- 
son, 20  R.  L  354,  39  Atl.  193,  78  Am.  St  Rep.  871.  The  prayer  of  the 
plea  is  that  the  indictment  be  quashed,  or  that  defendant  may  not  be 
compelled  to  answer.    Rex  v.  Shakespeare,  10  East,  83. 

1 1  Chit  Cr.  Law,  449 ;   Rex  v.  Dean,  1  Leach,  Crown  Caa  47a 
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quash  the  plea,*  nor  can  it  be  amended.'  If  the  prosecuting 
officer  denies  the  plea,  he  replies  to  that  effect,  and  an  issue 
of  fact  on  the  plea  is  thus  formed.*  If  the  replication  is  in- 
sufficient in  law,  the  defendant  may  demur,*  or  he  may  an- 
swer it  on  the  facts,  by  a  rejoinder,  and  so  on  until  an  issue 
on  the  plea  is  reached.  Issue  must  be  thus  taken  on  a  plea 
in  abatement,  either  by  demurrer  or  reply,  and  the  issue 
must  be  tried  and  determined.  It  is  error  to  summarily 
overrule  a  plea,  without  an  issue  thereon.® 

When  a  plea  in  abatement  to  an  indictment  is  found  in 
favor  of  the  defendant,  he  is  not  discharged,  but  is  detained, 
as  we  have  seen,  until  a  new  indictment  can  be  presented.'^ 
If  a  plea  on  the  ground  of  misnomer  by  one  of  several  de- 
fendants is  sustained,  the  indictment  will  be  quashed  as  to 
that  one  only.*  If  the  plea  is  found  against  the  defendant 
on  the  facts,  he  is  allowed  to  plead  over  in  cases  of  felony,* 
but  in  cases  of  mi^emeanor  the  judgment  is  final,  as  upon 
a  conviction.*®  The  latter  proposition .  does  not  apply  to 
judgment  against  him  on  demurrer  to  his  plea,  or  on  his 
demurrer  to  the  replication  to  his  plea;  in  such  case  he  is 
entitled  to  plead  over.**    These  are  the  common-law  rules, 

s  Rex  T.  Cooke,  2  Bam.  &  O.  6ia 
8  Rex  y.  Cooke,  2  Bam.  &  C.  871. 

*  Rex  vt  Dean,  1  Leach,  Crown  Cas.  476 ;  Baker  t.  State,  80  Wis. 
416,  50  N.  W.  518 ;   note  93,  supra. 

B  Rex  y.  Knollys,  2  SaUc.  509. 

•  Martin  y.  State,  79  Wis.  165.  48  N.  W.  119 ;  Baker  y.  State.  80  Wis. 
il6.  50  N.  y^  518.  -  If  the  plea  is  bad  on  its  face,  the  error  is  not 
groniDd  for  reyersal.    Baker  y.  State,  supra. 

7  2  Hale.  P.  C.  176,  238 ;  2  Hawk.  P.  C.  c.  34,  t  2 ;  Rowland  y. 
State,  126  Ind.  517.  26  N.  B.  485;   note  96,  supra. 

«  2  Hale,  P.  O.  177. 

»  2  Hale,  P.  C.  239,  255;  2  Hawk,  P.  C.  c.  31,  §  6;  4  Bl.  Comm.  338; 
Rex  y.  Gibson,  8  East,  107 ;  Rex  y.  Goddard,  2  Ld.  Raym.  922. 

10  2  Hawk.  P.  C.  c.  31.  S  7;  Rex  y.  Gibson,  8  East,  107;  Eichom 
y.  Le  Maitre,  2  WUs.  367;  Rex  y.  Gibson,  8  East,  107;  Guess  y. 
State.  6  Ark.  147 ;   Conf.  y.  Carr.  114  Mass.  280.  19  Am.  Rep.  345. 

11  Rex  y.  Johnson,  6  East.  583;  Bowen  y.  Shopcott,  1  East,  542; 
Eichom  y.  Le  Maitre.  2  WUs.  368.  "This  distinction  between  tha  re- 
sult of  a  verdict  against  the  defendant  on  his  plea  in  abatement,  and 
a  jndgident  against  him  on  demurrer  thereon,  is  founded  on  this  prin- 
ciple, that  whereyer  a  man  pleads  a  fact  which  he  knows  to  be  false, 


436         MOTION  TO  QUASH,  ABBAIGNMBNT,  PLEAS,  ETC.      (Ch.  U 

but  they  may  not  now  obtain  under  the  practice  of  some  of 
the  states,  and  in  some  states  they  have  been  modified  by 
statute.^* 

DEMURRER 

132.  By  a  demurrer  the  defendant  raises  the  objection  that 
on  the  face  of  the  indictment  and  record,  admitting 
the  truth  of  every  fact  which  is  well  pleaded,  he 
ought  not,  as  a  matter  of  law,  be  required  to  an- 
swer. A  demurrer  lies  not  only  by  the  defendant 
to  the  indictment,  but  by  the  state  to  every  plea  of 
the  defendant,  and  by  the  defendant  to  every  plea 
of  the  state,  if  it  is  insufficient  as  a  matter  of  law. 

A  demurrer  admits  the  truth  of  eyery  fact  which  is  suffi- 
ciently alleged,  but  raises  the  objection  that,  as  a  matter  of 
law,  the  indictment  does  not  charge  an  oifense,  or  does  not 
charge  such  an  offense  that  the  defendant  can  be,  as  a  mat- 
ter of  law,  required  to  answer.*?  If  a  defendant  is  indicted 
for  stealing  property  which  is  not  the  subject  of  larceny,  the 
indictment  is  bad  on  demurrer ;  for  admitting  the  taking,  it 
charges  no  offense.  The  demurrer  puts  the  legality  of  the 
whole  proceedings  in  issue,  and  compels  the  court  to  ex- 
amine the  whole  record,  so  that,  for  instance,  if  it  appears 
from  the  caption  of  the  indictment  that  the  court  has  no 
jurisdiction,  a  demurrer  will  be  sustained.**  Facts  which 
are  not  well  pleaded,  even  though  material,  are  not  admit- 

and  a  yerdlct  be  against  him,  the  Judgment  ought  to  be  final,  for 
every  man  must  be  presumed  to  know  whether  his  plea  be  true  or 
false  in  matter  of  fact;  but  upon  demurrer  to  a  plea  in  abatement, 
there  shall  be  a  respondeat  ouster,  because  eveiy  man  shaU  not  be 
presumed  to  know  the  matter  of  law  which  he  leaves  to  the  judgment 
of  the  court"  Eichom  v.  Le  Maitre,  2  Wila  368;  1  Chit  Gr.  Law, 
451. 

IS  See  Harding  v.  State,  22  Ark.  210. 

1*4  Bl.  Gomnou  334;  State  v.  Ball,  30  W.  Va.  382,  4  S.  BL  645; 
Lazier  v.  Oon*.,  10  Grat  (Va.)  708 ;  Holmes  v.  State,  17  Neb.  73,  22 
N.  W.  232 ;  Com.  v.  Trimmer,  84  Pa.  65. 

i«  1  Chit  Cr.  Law,  440;  Rex  v.  Feamley,  1  Term  B.  316^  1  Leach, 
Orown  Ca&  425;  Com.  v.  Triouner,  84  Pa.  65. 
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ted,  nor  does  the  demurrer  admit  allegations  of  the  legal 
effect  of  the  facts  pleaded.*" 

In  civil  pleading  a  demurrer  may  be  general  or  special. 
The  former  assigns  no  special  ground  of  objection,  while 
the  latter  does  specify  the  objection.  In  criminal  pleading, 
at  common  law,  there  is  no  such  distinction.** 

At  common  law,  in  cases  of  misdemeanor,  the  defendant 
cannot,  as  of  right,  plead  over  to  the  indictment,  after  the 
overruling  of  his  demurrer,  where  the  demurrer  is  general, 
but  the  decision  on  the  demurrer  operates  as  a  conviction, 
for  the  demurrer  admits  the  facts ;  *^  nor,  it  seems,  can  he 
plead  over,  as  a  matter  of  right,  in  cases  of  felony.**  The 
court,  however,  may,  in  the  exercise  of  its  discretion,  allow 
him  to  plead  over  in  cases  of  misdemeanor,**  and  generally 
will  do  so  in  cases  of  felony.**  By  statutes,  in  some  juris- 
dictions, it  is  provided  that  in  all  cases  where  a  demurrer 
is  overruled  the  judgment  shall  be  respondeat  ouster,  thus 
giving  the  right  to  plead  over,  and  in  some  states,  even  in 
the  absence  of  a  statute,  this  is  the  rule. 

If  the  indictment  contain  two  distinct  and  independent 
charges  for  two  separate  offenses,  in  separate  counts,  or  in 
the  same  count,  and  the  defendant  demurs  generally,  though 
one  of  the  offenses  be  not  indictable,  or  be  insufficiently 
alleged,  the  indictment  will  be  sustained  as  to  the  good 
count  or  charge,  for  it  may  be  good  in  part.^* 

IB  Whart.  Cr.  PI.  &  Prac.  §  40S ;  CJom.  v.  Trlmcmer,  84  Pa.  65. 

i«  Reff.  V.  Brown,  3  Cox,  Or.  Cas;  133. 

17  2  Hawk.  P.  O.  c.  31,  I  7;  2  Hale,  P.  O.  257;  Rex  v.  Gibeon,  8 
East,  107 ;  State  v.  Passaic  Agr.  Soc,  54  N.  J.  Law,  260,  23  Atl.  680 ; 
People  v.  Taylor,  3  Denio  (N.  Y.)  96 ;  State  v.  Abrisch,  42  Minn.  202, 
43  N.  W.  1115 ;  Wickwlre  v.  State,  19  Conn.  477. 

i«  Bennett  v.  State,  2  lerg.  (Tenn.)  472;  Beg.  v.  Faderman,  3  Car. 
A  K.  353. 

i»  1  Chjt.  Cr.  Law,  439. 

ao  2  Hawk.  P.  C.  e.  31,  i  6;  Wilson  v.  Laws,  1  Salk.  59;  Hume  v. 
Ogle,  Cra  EUz.  196 ;  Barge  v.  Com.,  3  Pen.  &  W.  (Pa.)  262,  23  Am. 
Dec.  81 ;  Foster  v.  Com.,  8  Watts  &  S.  (Pa.)  77 ;  Com.  v.  Goddard,  13 
Mass.  466. 

81  Ingram  y.  State,  39  Ala.  247,  84  Ant  Dec  782;  Hendricks  ▼. 
Com.,  75  Va.  934 ;  SUte  v.  McClnng,  35  W.  Va.  280,  13  S.  E.  654 ; 
•Gibson  y.  State.  79  Ga.  344,  5  S.  E.  76 ;  ante,  p.  346. 
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On  demurrer  to  an  information  or  complaint,  defects  may 
be  cured  by  amendment,**  and  the  same  is  true  of  defects  in 
the  caption  of  an  indictment.*'  An.  indictment  itself,  how- 
ever, cannot  be  amended,  unless  it  is  allowed  by  statute.** 

A  demurrer  should  regularly  be  interposed  before  plead- 
ing to  the  indictment.  The  defendant  cannot,  as  a' matter 
of  right,  withdraw  his  plea  and  demur.  Whether  he  shall 
be  allowed  to  do  so  rests  in  the  discretion  of  the  court.*" 

If  the  demurrer  is  on  the  ground  that  the  facts  stated  do 
not  constitute  a  crime,  and  it  is  sustained,  the  defendant 
must  be  discharged  from  custody.**  But,  if  the  objection  is 
to  the  form  of  the  indictment,  he  only  obtains  a  delay,  for, 
though  the  indictment  may  be  quashed,  he  may  be  detain- 
ed until  a  new  indictment  is  found,*^  or,  by  statute,  until 
the  indictment  is  amended. 

At  common  law  the  defendant  could  take  the  chance  of 
a  complete  acquittal,  and,  failing  in  this,  he  could,  on  mo- 
tion in  arrest  of  judgment,  obtain  almost  any  advantage 
that  he  could  have  obtained  on  demurrer,**  so  that  there 
was  little  to  be  gained  by  demurrer,  unless  the  indictment 
clearly  failed  to  charge  aiiy  offense.  In  the  latter  case  it 
was,  and  still  is,  advisable,  for,  if  sustained,  the  defendant, 
as  we  have  just  seen,  must  be  discharged  from  custody,  and 
a  trial  will  be  avoided.  By  statutes  now,  in  most  states, 
the  remedy  by  motion  in  arrest  of  judgment  is  not  as  effec- 
tual as  formerly,  and  some  defects,  such  as  duplicity,  un- 
certainty, etc.,  must  be  raised  by  motion  to  quash,  or  de- 
murrer, if  raised  at  all. 

»  Bex  T.  Holland,  4  Term  R.  458 ;  ante,  pi.  368. 

2«  Ante,  p.  161. 

i*  Ante,  p.  363. 

«»  Reg.  V.  Brown,  3  Cox,  Cr.  Cas.  127;  Reg.  v.  Pardiase,  Car.  &  M. 
617;  Com.  v.  Chapman,  11  Cush.  (Mass.)  422;  People  y.  Vlllarino,  66 
Cal.  228,  5  Pac.  154. 

2«Rex  V.  Lyon,  2  Leach,  Crown  Cas.  600;  Rex  v.  Haddock,  An- 
drews, 137 ;  Rex  v.  Feamley,  1  Tenn  R.  316 ;  Rex  v.  Burder,  4  Term 
R.  778. 

S7  1  Chit  Cr.  Law,  443;  Rex  v.  Haddock,  Andrews^  147;  ante, 
p.  420, 

ts  4  Bl.  Conutf.  324 ;   1  Chit.  Cr.  Law,  442. 
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In  some  states  it  is  provided  that  demurrer  shall  not  lie 
for  certain  specified  grounds,  such  as  uncertainty;  or  the 
grounds  of  demurrer  are  specified  by  statute,  and  a  demur- 
rer will  not  lie  for  any  other  ground.^* 

As  we  have  seen,  misjoinder  of  counts,  since  it  does  not 
render  an  indictment  bad  as  a  matter  of  law,  is  not  ground 
for  demurrer.*® 

PLEAS  IN  BAR 

133.  A  plea  in  bar  goes  to  show  that  the  defendant  cannot 

be  punished  for  the  offense  charged.    It  may  be: 

(a)  Special,  or 

(b)  General. 

134.  A  special  plea  in  bar  does  not  go  to  the  merits,  and 

deny  the  facts  alleged  in  the  indictment,  but  sets 
up  some  extrinsic  fact,  by  reason  of  which  the  de- 
fendant cannot  be  tried  at  all  for  the  offense  charg- 
ed.   The  usual  special  pleas  in  .bar  are: 

(a)  Autrefois  acquit  or  convict,  or  former  jeopardy. 

(b)  Pardon.  '  / 

135.  The  general  plea  in  bar  is  the  plea  of  not  guilty. 


SAME— PLEAS  OF  AUTREFOIS  ACQUIT  AND  CON- 
VICT, OR  FORMER  JEOPARDY 

136.  At  common  law  an  acquittal  or  conviction  of  an  of- 

fense in  a  court  having  jurisdiction,  and  on  a  sufE- 
cient  accusation,  may  be  pleaded  in  bar  of  any  sub- 
sequent prosecution  for  the  same  offense. 

137.  The  Constitution  of  the  United  States,  and  the  differ- 

ent state  Constitutions,  provide,  in  substance,  that 
no  person  shall  be  twice  put  in  jeopardy  for  the 
same  offense.  Most  of  the  courts  hold  that  this  is 
merely  a  declaration  of  the  common-law  rule. 

9*  See  People  y.  Schmidt,  64  Cal.  260,  30  Pac.  814;  People  v.  Mark- 
ham,  64  Cal.  157,  30  Pac.  620,  49  Am.  Rep.  70a 
«o  Ante,  p.  342. 
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138.  To  constitute  a  former  jeopardy — 

(a)  The  court  in  which  the  former  prosecution  took  place 

must  have  had  jurisdiction^  and  must  have  been 
legally  constituted. 

(b)  The  indictment  or  other  accusation  must  have  been 

sufficient  to  sustain  a  conviction,  and  the  proceed- 
ings must  have  been  valid. 

(c)  Jeopardy  only  begins  when  the  jury  have  been  sworn 

and  charged  with  the  trial  of  the  issue. 

(d)  There  is  no  jeopardy  if  the  prosecution  fails  through 

the  fault  or  procurement  of  the  defendant,  or,  by 
the  weight  of  opinion,  through  necessity,  as  be- 
cause of  the  death  or  sickness  of  a  juror  or  inabili- 
ty of  the  jury  to  agree. 

(e)  The  offenses  must  be  the  same  in  fact  and  in  law. 

By  the  weight  of  authority,  they  are  not  the  same 
if  the  defendant  could  not  have  been  convicted  un- 
der the  first  indictment  on  proof  of  the  facts  charg- 
ed in  the  second.  A  conviction  or  acquittal  under 
one  indictment  will  bar  a  prosecution  unders  anoth- 
er for  any  offense  of  which  the  defendant  could 
have  been  convicted  imder  the  first. 

It  is  a  universal  maxim  of  the  common  law  that  no  per- 
son is  to  be  twice  placed  in  jeopardy  for  the  same  offense.*^ 
Whenever  a  man  is  once  acquitted  upon  any  indictment  or 
other  accusation,  before  any  court  having  jurisdiction  of  the 
offense,  he  may  plead  such  acquittal  in  bar  of  any  subse- 
quent accusation  of  the  same  crime.**  This  is  called  the 
plea  of  autrefois  acquit.  So  if  a  person  has,  in  like  manner, 
once  been  tried  and  convicted,  he  may  plead  such  convic- 
tion in  bar  of  any  subsequent  accusation  for  the  same  of- 
fense.'*  This  is  called  a  plea  of  autrefois  convict.  By  the 
Constitution  of  the  United  States,  it  is  declared  that  *'no 
person  shall  be    *    *    *    subject,  for  the  same  offense,  to 

«i  Staunford,  P.  C.  Ub.  2,  a  36,  p.  105;   Ex  parte  Lange,  18  WalL 
leS,  21  L.  Ed.  872. 
82  4  Bl.  Comm.  335;  Beg.  v.  Bird,  2  Deniaon,  Grown  Caa  210, 
88  4  Bl.  Gonun.  330. 
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be  twice  put  in  jeopardy  of  life  and  limb."  This  provision 
applies  only  to  prosecutions  in  the  federal  courts,  but  there 
are  similar  provisions  in  the  state  Constitutions.  Some  of 
them  omit  the  words  "of  life  or.  limb/'  and  merely  prohibit 
putting  a  person  twice  in  jeopardy  for  the  same  offense,  or 
twice  trying  him  for  the  same  offense,  but  the  purpose  and 
meaning  are  the  same.  They  are  "equivalent  to  a  declara- 
tion of  the  common-law  principle  that  no  person  shall  be 
twice  tried  for  the  same  offense."  '*  "The  question  recurs, 
what  is  the  meaning  of  the  rule  that  no  person  shall  be  sub- 
ject for  the  same  offense  to  be  twice  put  in  jeopardy  of  life 
or  limb?  Upon  the  fullest  consideration  which  I  have  been 
able  to  bestow  on  the  subject,  I  am  satisfied  that  it  means 
no  more  than  this :  that  no  man  shall  be  twice  tried  for  the 
same  offense.  *  *  *  The  test  by  which  to  decide 
whether  a  person  has  been  once  tried  is  perfectly  familiar 
to  every  lawyer — it  can  only  be  by  a  plea  of  autrefois  ac- 
quit, or  a  plea  of  autrefois  convict."  *"  Some  of  the  courts 
thus  construe  the  constitutional  provision  as  being  merely 
declaratory  of  the  common-law  rule.  Others  have  given  it 
a  broader  construction,  and  have  sustained  a  plea  of  former 
jeopardy,  when  a  common-law  plea  of  autrefois  acquit  or 
convict  could  not  have  been  sustained.  It  will  not  be  possi- 
ble for  us  to  go  at  length  into  the  cases  on  the  question  of 
former  jeopardy,  and  show  the  points  on  which  they  are 
conflicting.  All  that  we  can  do  is  to  state  and  explain  the 
general  rules.  The  student  must  then  consult  the  decisions 
of  his  own  state. 

Of  course,  a  plea  of  autrefois  convict  can  only  be  sus- 
tained by  showing  a  verdict  of  guilty,  for  without  this  there 

•*  Coirf.  y.  Roby,  12  Pick.  (Mass.)  501;  People  v.  Goodwin,  18  Johns. 
(N.  Y.)  202,  9  Am.  Dec.  208.  Some  courts  hold  that  the  words  "Ufe  or 
limb*'  do  not  prevent  a  second  prosecution  for  oftenses  punished  by 
fine  only.  Jones  v.  State,  15  Ark.  26L  Other  courts  hold  that  the 
words  "Ufe  or  limb"  restrict  the  prohibition  against  double  jeopardy 
to  capital  cases.  McOreary  v.  G(Hn.  29  Pa.  323.  In  some  Oonstitu- 
tions'  the  words  "life  or  liberty"  are  used.  It  has  been  held  that  the 
word  "liberty"  covers  the  right  to  vote  or  hold  public  office.  Jen- 
kins V.  State,  14  Ga.  App.  276,  80  S.  B.  68& 

»»  People  V.  Goodwin,  supra. 
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can  be  no  conviction.  A  verdict  of  not  guilty,  however, 
was  not  necessary  to  a  plea  of  autrefois  acquit.  If,  sifter 
jeopardy  really  attached,  the  prosecution  was  discontinued 
unnecessarily,  and  without  the  defendant's  fault  or  consent, 
this  was  equivalent  to  an  acquittal. 

IVhat  Constitutes  Jeopardy 

Jeopardy  does  not  begin  until  the  defendant  is  put  upon- 
his  trial  before  a  court  of  competent  jurisdiction,  upon  an 
accusation  which  is  sufficient  to  sustain  a  conviction,  and 
the  jury  has  been  sworn  and  charged  with  his  deliverance. 
They  are  always  so  charged  as  they  are  sworn.  In  the  first 
place,  the  defendant  must  be  put  upon  his  trial.  The  dis- 
charge of  a  prisoner  by  a  committing  magistrate,  or  the  re- 
fusal of  a  grand  jury  to  indict  him,  does  not  prevent  a  sub- 
sequent indictment,  for. there  has  been  no  jeopardy.**  Nor, 
for  the  same  reason,  does  the  quashing  of  an  indictment,  or 
the  sustaining  of  a  demurrer  or  plea  in  abatement,  or  plea 
to  the  jurisdiction,  before  a  plea  to  the  merits  and  swearing 
of  the  jury,  prevent  a  subsequent  indictment  for  the  same 
offense.*^  And  a  plea  of  former  arraignment,**  or  that  an- 
other indictment  is  pending,* •  is  bad.  Jeopardy  only  begins 
when  the  defendant  has  been  put  upon  his  trial,  and  this  is 
not  until  the  jury  has  been  fully  impaneled  and  sworn.  At 
any  time  before  this  the  prosecution  may  be  discontinued 
without  prejudice  to  the  right  to  institute  another  prosecu- 

8«2  Hale,  P.  0.  243,  246;  2  Hawk.  P.  O.  c.  ^,  i  6;  McCann  y. 
Com.,  14  Grai.  (Va.)  570;  Gaflney  v.  Circuit  Judge  Missaukee  Coun- 
ty, 85  Mich.  138,  48  N.  W.  478 ;  Com.  v.  Hamilton,  129  Mass.  479 ;  Ex 
parte  Crawlin,  92  Ala.  101,  9  South.  334 ;  Com.  v.  Miller,  2  Ashm.  (PaO 
61 ;  Jambor  v.  State,  75  Wis.  664,  44  N.  W.  963 ;  State  v.  Whipple,  57 
Vt  637;  Ex  parte  Clarke,  54  CaL  412;  State  t.  Harris,  91  N.  C.  656. 

87  Com.  v.  Gould,  12  Gray  (Mass.)  171 ;  Stuart  v.  Com.,  28  Grat 
(Va.)  950 ;   State  v.  Redman,  17  Iowa,  333. 

«8  Fost  Cr.  Law,  104, 105. 

99  Reg.  v.  Goddard,  2  Ld.  Raynl  920;  Rex  y.  Stratton,  Doug.  240; 
Withipole's  Case,  Cro.  Car.  147 ;  State  y.  Benham,  7  Conn.  418 ;  Com. 
y.  Drew,  3  Cush.  (Mass.)  279 ;  People  y.  Fisher,  14  Wend.  (N.  T.)  9,  28 
Am.  Dec  501 ;  0*Meara  y.  State,  17  Ohio  St  515 ;  Stuart  y.  Com.,  28 
Grat.  (Va.)  950;  State  y.  Dixon.  78  N.  C.  568;  State  v.  Webb,  74 
Ma  333;  Miazza  y.  State,  36  Mis&  614;   ante,  p.  433. 
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tion.*®    Swearing  part  of  the  jurors  is  not  enough  to  put  the 
defendant  in  jeopardy.*^ 

By  the  weight  of  authority,  as  soon  as  the  jury  are  en- 
tirely sworn,  and  charged  with  the  deliverance  of  the  de- 
fendant, jeopardy  attaches  ;**^  and  if,  after  that,  a  nolle 
prosequi  is  entered,**  or  the  jury  are  unnecessarily  dis- 
charged, without  the  defendant's  consent,**  this  will  amount 
to  an  acquittal,  and  he  cannot  be  again  tried  either  on  that 
indictment  or  on  another  indictment  for  the  same  offense.*' 

*o  People  y.  Fisher,  14  Wend.  (N.  Y.)  9,  28  Am.  Dea  501 ;  Oom.  v. 
Tack,  20  Pick.  (Mass.)  356;  Stiiart  v.  Com.,  28  Grat  (Va.)  950;  State 
V.  Champeau,  52  Vt.  313,  36  Am.  Rep.  754 ;  State  v.  Hastings,  86  N, 
O.  596 ;  Ferris  v.  People,  48  Barb.  (N.  Y.)  17 ;  Gardiner  v.  People,  6 
Parker,  Or.  R.  (N.  Y.)  155;  Bryans  v.  State.  34  Ga.  323;  Alexander 
V.  Com.,  105  Pa.  1;  State  v.  Main,  31  Conn.  572;  State- v.  Burket, 
2  Mill,  Const  (S.  C.)  155,  12  Amu  Dec.  662;  State  y.  M'Kee,  1  Bailey 
(S.  C.)  651,  21  Am.  Dec.  499 ;  Patterson  y.  State,  70  Ind.  341 ;  Clarke 
y.  State,  23  Miss.  261 ;  State  t.  Paterno,  43  La.  Ann.  514,  9  South.  442. 

41  State  V.  Burket,  supra. 

*«  See  following  notes. 

*«  Reynolds  v.  State,  3  Ga.  53 ;  United  States  y.  Farring,  4  Cranch, 
C.  C.  465,  Fed.  Cas.  No.  15,075.  But  not  if  the  nolle  prosequi  was 
entered  before  trial,  Ex  parte  Foss,  102  Cal.  347,  36  Pac.  669,  25  L. 
R.  A.  593,  41  Am.  St  Rep.  182;  or  even  when  entered  after  trial, 
if  entered  because  the  indictment  was  insufficient  to  warrant  a  con- 
viction, Walton  V.  State,  3  Sneed  (Tenn.)  687 ;  or  because  of  a  mate- 
rial variance,  Martha  v.  State,  26  Ala.  72. 

**  People  ex  rel.  Stabile  v.  Warden  of  City  Prison  of  City  of  New 
York,  202  N.  Y.  138,  95  N.  E.  729 ;  Hilands  v.  Com.,  Ul  Pa.  1,  2  AU. 
70,  56  An*.  Rep.  235 ;  Com.  v.  Fitzpatrick,  121  Pa.  109,  15  AU.  466, 
1  L.  R"  A.  451,  6  Am.  St  Rep.  757. 

*5  State  V.  Robinson,  46  La.  Ann.  769,  15  South,  146;  Com.  v. 
Cook,  6  Serg.  &  R.  (Pa.)  577,  9  Am.  Dec.  465;  State  v.  M'Kee,  1 
Bailey  (S.  C.)  651,  21  Am.  Dec.  499;  Morgan  v.  State,  13  Ind.  215; 
Com.  V.  Hart,  149  Mass.  7,  20  N.  E.  310;  People  v.  Webb,  38  Cal. 
467;  People  v.  Cage,  48  Cal.  323,  17  Am.  Rep.  436;  Bryans  v.  State, 
34  Ga.  323;  Nolan  v.  State,  55  Oa.  521,  21  Am.  Rep.  281;  Mount  v. 
State,  14  Ohio,  295,  45  Am.  Dec.  542;  Teat  v.  State,  53  Miss.  439,  24 
Am.  Rep.  708;  O'Brian  v.  Com.,  9  Bush  (Ky.)  333,  15  Am.  Rep.  715; 
Klock  V.  People,  2  Parker,  Cr.  R.  (N.  Y.)  676;  Stewart  v.  State,  15 
Ohio  St  159;  Wright  v.  State,  5  Ind.  290,  61  Am.  Dec.  90;  Price  v. 
State,  19  Ohio,  423;  People  v.  Barrett,  2  Caines  (N.  Y.)  304,  25.  Am. 
Dec.  239;  Lee  v.  State,  26  Ark.  260,  7  Am.  Rep.  6U ;  Joy  v.  State, 
14  Ind.  139;  State  v.  Walker,  26  Ind.  346;  HJnes  v.  State,  24  Ohio 
St  134;   Gruber  v.  State,  3  W.  Va.  699;   Bell  v.  State,  44  Ala.  398; 
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The  discharge  of  the  jury  does  not  amount  to  an  acquit- 
'  tal  if  through  the  escape,  death,  sickness,**  or  misconduct 
of  a  juror,*^  or  the  disqualification  of  a  juror  not  discovered 
before  the  jury  are  sworn,**  or  because  of  the  illness  of  the 
prisoner  or  of  the  judg^,**  or  the  expiration  of  the  term  of 
court,*®  or  any  other  case  of  urgent  necessity,  the  progress 
of  the  trial  is  interrupted.  In  such  a  case  another  jury  may 
be  impaneled,  and  the  defendant  may  be  again  put  upon 
his  trial.** 

State  V.  Redman,  17  Iowa,  329 ;  McFaddea  v.  Oom.,  2a  Pa.  12,  62 
Am.  Dec.  308;  People  v.  Ny  Sam  Chung.  94  Cal.  304,  29'Fac.  642,  28 
Am.  St.  Rep.  129.  Where  the  Jury  separates  after  rendering  a  ver- 
dict which  is  Yoid  because  delivered  to  the  judge  outside  of  the 
courthouse,  the  accused,  having  been  once  in  jeopardy  is  entitled  to 
be  discharged.    Jackson  v.  State,  102  Ala.  76,  15  South.  351. 

*•  Doles  V.  State,  97  Ind.  555;  De  Berry  v.  State,  99  Tenn.  207, 
42  S.  W.  31 ;  State  v.  Emery,  59  Vt.  84,  7  Atl.  129.  Insanity  of  Ju- 
ror. Davis  V.  State,  51.  Neb.  301,  70  N.  W.  984.  Illness  of  juror's 
wife.  Hawes  v,  State,  88  Ala.  37,  7  South.  302.  Contra,  Upchurch 
V.  State,  36  Tex.  Cr.  R.  624,  38  S.  W.  206,  44  L.  IL  A.  694.  Death  of 
juror's  son.  State  v.  Davis.  31  W.  Va.  390,  7  S.  B.  24.  Death  of 
juror's  mother.     Stocks  v.  State,  91  Ga.  831,  18  S.  B.  847. 

47  In  re  Ascher,  130  Mich.  540,  90  N.  W.  418,  57  L.  B.  A.  806;  Mc- 
Kenzle  v.  State,  26  Ark.  334. 

«8  State  V.  Allen,  46  Conn.  531 ;  Com.  v.  McCormick,  130  Mass.  61, 
39  Am.  Rep.  423. 

*»  N^ugent  V.  State,  4  Stew.  &  P.  (Ala.)  72,  24  Am.  Dec  746.  See 
also  State  v.  Tatman,  59  Iowa,  471,  13  N.  W.  632  (illness  of  Judge's 
wife). 

50  Reg.  v.  Newton,  3  Cox,  C.  C.  489;   State  v.  Jeffors,  64  Mo.  376. 

Bi  Simmons  v.  U.  S.,  142  U.  S.  148,  12  Sup.  a.  171,  36  L.  Ed.  968; 
Rex  V.  Stevenson,  2  Leach,  CTown  Cas.  546 ;  Nugent  v.  State,  4  Stew., 
&  P.  (Ala.)  72,  24  Am.  Dec.  746;  Rex  v.  Edwards,  4  Taunt  309; 
Stocks  V.  State,  91  Ga.  831, 18  S.  E.  847;  State  v.  Hall,  9  N.  J.  Law, 
256;  State  v.  Allen,  46  Conn.  531;  State  v.  M'Kee,  1  Bailey  (S.  C.) 
651,  21  Am.  Dec.  499;  Com.  v.  Purchase,  2  Pick.  (Mass.)  521,  13  Am. 
Dec.  452;  Com.  v.  Roby,  12  Pick.  (Mass.)  502;  Com.  v.  McCormick, 
130  Mass.  61,  39  Am.  Rep.  423;  Com.  v.  Fells,  9  Leigh  (Va.)  613; 
Stone  V.  People,  2  Scam.  (111.)  326;  People  v.  Cage,  48  Cal.  323,  17 
Am.  Rep.  436;  State  v.  Moor,  Walk.  (Miss.)  134,  12  Am.  Dec.  541; 
People  V.  Ross,  85  Cal.  383,  24  Pac.  789;  State  v.  Honeycutt,  74  N. 
C.  391;  Hector  v.  State,  2  Mo.  166,  22  Am.  Dec.  454;  Barrett  v. 
State,  35  Ala.  406;  Mixon  v.  State,  55  Ala.  129,  28  Am.  Rep.  695; 
Lester  v.  State,  33  Ga.  329;  Ex  parte  McLau^lin,  41  Cal.  211,  10 
Am.  Eep.  272;  Hoffman  v.  State,  20  Md.  425. 
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N.or,  by  the  great  weight  of  authority,  does  it  amount  to 
an  acquittal  to  discharge  the  jury  without  the  defendant's 
consent,  even  in  a  capital  case,  where  they  have  been  delib- 
erating so  long  that  there  is  no  reasonable  expectation  that 
they  will  be  able  to  agree,  and  they  state  in  open  court  that 
they  will  not  be  able  to  agree.'*  "These  decisions  cannot 
be  regarded  as  a  violation  of  the  maxim  under  considera- 
tion, because,  altjheugh  in  a  certain  sense  it  may  be  said  that 
the  prisoner  was  put  in  jeopardy  by  the  first  trial,  yet  the 
event  has  shown  that  there  was  no  legal  trial,  and,  there- 
fore, that  he  was  in  no  such  jeopardy  or  danger  of  convic- 
tion as  the  maxim  regards."  *• 

»«  Com.  V.  Purchase,  2  Pick.  (Mass.)  621,  13  Am.  Dec.  452 ;  People 
▼.  Goodwin,  18  Johns.  (N.  T.)  187,  9  Am.  Dec.  203 ;  People  v.  Olcott, 
2  Johns.  Cas.  (N.  Y.)  301,  1  Am.  Dec.  168;  U.  S.  v.  Perez,  9  Wheat 
579,  6  L.  Bd.  165;  Winsor  y,  Reg.,  L.  R.  1  Q.  B.  289;  Com.  y.  Bow- 
den,  9  Mass.  494;  Com.  v.  Roby,  12  Pick.  (Mass.)  602;  Ex  parte  Mc- 
Laughlin, 41  Cal.  212,  10  Am.  Rep.  272;  State  v.  Woodruff,  2  Day 
(Conn.)  504,  2  Am.  Dec  122;  U.  S.  v.  Gibert,  2  Sumn.  19,  Fed.  Cas. 
No.  15,204 ;  Logan  t.  U.  S.,  144  U.  S.  268,  12  Sup.  Ct,  617,  36  L.  Bd. 
429;  State  t.  Whitson,  111  N.  O.  695,  16  S.  B.  332;  State  v.  Cham- 
peau,  62  Vt  313,  36  Am.  Rep.  764;  People  y^  Pline,  61  Mich.  247,  28 
N.  W.  83 ;  Com,  t.  Olds,  5  Lltt  (Ky.)  137 ;  State  v.  Moor,  Walk. 
(Miss.)  134, 12  Am.  Dec.  541;  People  v.  Greene,  100  Cal.  140,  34  Paa 
630.  Contra,  Com.  y.  Cook,  6  Serg.  &  R.  (Pa.)  577,  9  Am.  Dec.  465 ; 
Com.  y.  Clue,  3  Rawle  (Pa.)  498;  Com.  V.  Fitzpatrick,  121  Pa.  109, 
15  AtL  466,  1  Ll  R.  A.  451,  6  Am.  St  Rep.  757;  Williams  y.  Com., 
2  Grat  (Va.)  670,  44  Am.  Dec.  403.  So  by  statute  now  in  Virginia. 
Jones  y.  Com.,  86  Ya.  740,  10  S.  B.  1004.  If  the  court  abuses  its  dis- 
cretion in  discharging  the  jury  for  failure  to  agree,  the  discharge 
will  operate  as  an  acquittal.  Where  a  jury  had  been  out  for  four 
days,  the  judge  sent  the  sheriff  to  inquire  whether  they  could  agree, 
and,  on  his  bringing  a  reply  that  they  could  not,  discharged  the  jury, 
without  further  inquiry  as  to  their  ability  to  agree.  It  was  held 
that  this  amounted  to  an  acquittal.  People  y.  Cage,  48  C^l.  323,  17 
Am.  Rep.  436.  See,  also.  People  ex  rel.  Stabile  y.  Warden  of  City 
Prison  of.  City  of  New  York,  202  N.  T.  138,  95  N.  B.  729.  The  dis- 
charge must  not  be  in  the  defendant's  absence.  Rudder  y.  ^State,  29 
Tex.  App.  262, 15  S.  W.  717.  In  Ohio  a  discharge  of  the  jury  through 
failure  to  agree  will  constitute  jeopardy,  where  defendant  does  not 
consent  to  the  discharge,  and  the  court  makes  no  finding  that  there 
was  no  probability  of  the  jury  being  able  to  agree.  State  y.  Rose, 
89  Ohio  St.  383, 106  N.  B.  50,  L.  R.  A.  1916A,  256. 

fis  Com.  y.  Roby,  12  Pick.  (Mass.)  502. 
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The  discharge  of  the  jury,  even  unnecessarily,  does  not 
amount  to  an  acquittal  where  the  defendant  consents,  for 
he  may  waive  his  rights  in  this  respect.** 

Jurisdiction  of  Former  Court 

To  constitute  a  former  jeopardy,  the  court  in  which  the 
former  prosecution  took  place  tnust  have  been  legally  con- 
stituted, and  must  have  had  jurisdiction  of  the  offense  and 
of  the  person  of  the  defendant ;  otherwise  its  judgment  must 
have  been  null  and  void.**^  Thus,  an  acquittal  or  conviction 
in  a  court  of  the  United  States,  on  indictment  for  an  of- 
fense of  which  that  court  has  no  jurisdiction,  is  no  bar  to 
an  indictment  against  him  for  the  same  offense  in  a  state 
court.*®  And  a  trial  and  acquittal  or  conviction  which  is 
void  because  one  of  the  presiding  judges  was  related  to  the 
defendant  cannot  support  a  plea  of  former  jeopardy.*'^ 

5  4  Reg.  V.  Deane,  5  Cox,  Or.  Cas.  501;  CJbm.  v.  Sholes,  13  Allen 
(Mass.)  554;  People  v.  Kerm,  8  Utah,  268,  30  Pac.  988;  People  v. 
Gardner,  62  Mich.  307,  29  N.  W.  19;  State  v.  M*Kee,  1  Bailey  (S.  C) 
651,  21  Am.  Dec.  499;  Stewart  v.  State,  15  Ohio  St  155;  Pe<^le  v. 
Nash,  15  Oal.  App.  320,  114  Pac.  i&k,  where  defendant  consented  to 
a  discharge  of  the  Jury  that  he  might  withdraw  a  plea  of  not  guUty, 
and  demur.  In  State  v.  Van  Ness,  82  N.  J.  Law,  181,  83  Atl.  195.  it 
was  held  that  even  where  the  jury  was  discharged  without  authority 
of  law — as  where  it  was  discharged  by  the  deputy  clerk  In  the  ab- 
sence of  the  judge — ^that  such  discharge  did  not  prevent  defendant 
from  being  retried. 

B5  People  V.  Connor,  65  Hun,  392,  20  N.  Y.  Supp.  209;  Id.,  142 
N.  Y.  130,  36  N.  E.  807;  Reg.  v.  Bowman,  6  Car.  &  P.  337;  Dunn  v. 
State,  2  Ark.  229,  35  Am.  Dec.  54 ;  McLain  v.  State.  31  Tex.  Cr.  R. 
558,  21  S.  W.  365;  Com.  v.  Peters,  12  Mete.  (Mass.)  '387;  Com.  v. 
Dascom,  111  Mass.  404;  State  v.  Odell,  4  Blackf.  (Ind.)  T56;  Weaver 
V.  State,  83  Ind.  289;  State,  v.  Green,  16  Iowa,  239;  State  v.  Parker, 
66  Iowa,  586,  24  N.  W.  225;  State  v.  Little.  1  N.  fe[.  257;  State  v. 
Hoagklns,  42  N.  H.  474;  PhUlips  v.  People,  88  111.  160;  CampbeU  v. 
People,  109  ni.  565,  50  Am.  Rep.  621 ;  State  ex  reL  Barbee  v.  Weath- 
erspoon,  88  N.  C.  19;  Com.  v.  Myers,  1  Va.  Cas.  188;  Com.  v.  Jack- 
son. 2  Va.  Cas.  501;  State  v.  E^ps,  4  Sneed  (Tenn.)  552;  Foust  v. 
State,  85  Tenn.  342,  3  S.  W.  657 ;  State  v.  Payne,  4  Mo.  376;  State 
V.  Phillips,  104  N.  C.  786,  10  S.  B.  463 ;  Alford  v.  State,  25  Fla.  852, 
6  South.  857.    But  see  Rex  v.  Simpson,  136  L.  T.  J.  10. 

8«Com.  V.  Peters,  12  Mete.  (Mass.)  387;    Blyew  v.  Com.,  91  Ky. 
200,  15  S.  W.  356. 

67  People  V.  Connor,  65  Hun,  392,  20  N.  Y.  Supp.  209;   Id.,  142  N. 
Y.  130,  36  N.  E.  807. 
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Character  of  the  Court 

If  the  court  in  which  the  defendant  was  formerly  prose- 
cuted was  legally  constituted,  and  had  jurisdiction,  it  makes 
no  difference  what  court  it  was.  The  former  jeopardy  will 
bar  a  subsequent  prosecution  by  the  same  sovereign  in  any 
tribunal  whatever.*  • 

Where  two  separate  courts  of  the  same  sovereign  have 
concurrent  jurisdiction  of  the  offense,  the  one  which  first 
rightfully  assumes  jurisdiction  acquires  control  to  the  ex- 
clusion of  the  other.* • 

Errors  and  Irregularities  on  Former  Prosecution 

Though  the  court  may  have  had  jurisdiction  of  the  for- 
mer prosecution,  yet  if  the  proceedings  were  so  illegally  or 
irregularly  conducted  that  a  conviction  could  not  have  been 
sustained,  as  where  there  was  no  arraignment  or  no  plea,  or 
waiver  thereof,  when  such  waiver  is  allowed,  the  acquittal 
therein  will  not  constitute  a  bar.**  But  errors  or  irregulari- 
ties which  do  not  render  the  proceedings  a  nullity  will  not 
defeat  a  plea  of  autrefois  acquit.*^ 

The  same  is  true  to  a  certain  extent  of  the  plea  of  autre- 
fois convict.  If  the  proceedings  were  so  irregular  that  the 
conviction  is  an  absolute  nullity,  and  the  sentence  has  not 
been  performed,  the  conviction  is  no  bar.**    But  irfegulari- 

••2  Hawk.  P.  O.  c.  35,  {  10;  1  Chit  Cr.  Law,  458;  Wemyss  v.  Hop- 
kins, L.  B.  10  Q.  B.  378;  Com.  t.  Goddard,  13  Mass.  459;  Com.  y. 
Cunningham,  43  Mass.  247;  Com.  t.  MJHer,  5  Dana  (Ky.)  320; 
Wortham  v.  Com.,  5  Rand.  (Va.)  669;  Bailey's 'Case,  1  Va.  CCis.  25a 
But  see  note  93,  infra. 

5»  Whart.  Cr.  PI.  &  Prac.  J  441;  Burdett  v.  State,  9  Tex.  43. 

•0  State  V.  Mead,  4  Blackf.  (Ind.)  309,  30  Am.  Dec.  661;  B^nley 
y.  State,  61  Ala.  201;  Com.  y.  Bosworth,  113  Mass.  200,  18  Am.  Rep. 
467.  Where  the  omission  of  arraignment  and  plea  are  regarded  as 
mere  formal  defects,  the  rule  is  contra.  State  y.  Kinghom,  56  Wash. 
131.  105  Pac.  234,  27  L.  R.  A.  (N.  S.)  136. 

•1 2  Hawk.  P.  C.  c.  35,  |  8;  2  Hale,  P.  C.  274;  Com.  y.  Goddard,  13 
Mass.  458;  Stevens  v.  Fassett,  27  Me.  266;  Hines  y.  State,  24  Ohio 
St  134;  O'Brian  y.  Com.,  9  Bush.  (Ky.)  333,  15  Am.  Rep.  715;  State 
V.  Brown,  16  Conn.  54. 

62  People  V.  Connor,  65  Hun,  392,  20  N.  Y.  Supp.  209;  Id.,  142  N. 
Y.  130,  36  N.  E.  807;  Com.  y.  Alderman,  4  Mass.  477;  Warriner  v. 
State,  3  Tex.  App.  104,  30  Am.  Rep.  124.  In  Com.  y.  Bndrukat,  231 
Pa.  529,  80  AtL  1049,  35  li.  R.  A.  (N.  S.)  470,  the  defendant,  who 
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ties  which  do  not  render  the  proceeding  an  absolute  nullity, 
but  merely  render  it  reversible  on  error,  will  not  defeat  the 
plea  of  former  conviction,  where  the  judgment  has  not  been 
reversed.**  If  the  prosecution  was  carried  on  without  fraud 
on  the  defendant's  part,  and  he  has  not  only  been  convicted, 
but  has  performed  the  judgment,  he  will  be  protected 
against  a  subsequent  prosecution,  notwithstanding  irregu- 
larities in  the  proceedings,  though  they  may  have  been  such 
as  to  render  the  judgment  yoid.** 

Insufficiency  of  Former  Indictment — Variance 

It  is  generally  held  that  there  must  have  been  a  sufficient 
accusation  on  the  former  prosecution;  otherwise  the  pro- 
ceedings were  null  and  void,  and  the  defendant  never  in 
jeopardy.  If,  therefore,  the  indictment  was  insufficient  be- 
cause of  fatal  defects  in  the  organization  or  constitution  df 
the  grand  jury,  or  because  it  was  so  defective  in  form  or 
substance  that  a  conviction  upon  it  could  not  have  been  sus- 
tained, an  acquittal  upon  it  cannot  be  pleaded.**    If,  for  in- 

was  on  trial  for  murder,  set  up  the  defense  of  insanity.  The  jury's 
verdict  was:  Guilty  of  murder,  but  Insane  at  the  time  of  the  trial. 
The  Jury  was  discharged,  and  the  court  of  its  own  motion  set  aside 
the  verdict  The  defendant  was  later  put  on  trial  for  the  same  of- 
fense. Held,  that  the  verdict  of  guilty  was  a  nullity,  as  defendant 
could  not  be  tried  if,  as  found  by  the  Jury,  he  was  insane,  and  that 
he  could  be  tried  again. 

•3  C!om.  V.  Loud,  3  Mete.  (Mass.)  328,  37  Am.  Dea  139. 

•*  Com.  V.  Loud,  3  Mete.  (Mass.)  328,  37  Am.  Dec.  139 ;  £2x  parte 
Lange,  18  WalL  163,  21  L.  Ed.  872.  In  the  latter  case  it  was  held 
that  the  provisions  of  the  common  law  and  of  the  federal  Cons^tu- 
tion  that  no  man  shall  be  twice  placed  in  Jeopardy  of  life  or  limb, 
are  mainly  designed  to  prevent  a  second,  punishment  for  the  same 
offense,  and  hence,  when  the  court  has  imposed  fine  and  imprison- 
ment where  the  statute  only  conferred  power  to  impose  fine  or  im- 
prisonment, and  the  fine  has  been  paid,  it  cannot,  even  during  the 
same  term,  modify  the  Judgment  by  imposing  imprisonment  only.  As 
to  the  effect  of  fraud,  see  post,  p.  454. 

•B  2  Hale,  P.  O.  245;  2  East,  P.  O.  519;  Rex  v.  Vandercomb,  2 
Leach,  Crown  Cas.  708;  Rex  v.  Ehnden,  9  East,  441;  Reg.  v.  Vaux, 
4  coke,  44a;  Weston  v.  State,  63  Ala.  155;  People  v.  Barrett,  1 
Johns.  (N.  Y.)  66;  Munford  v.  State,  39  Miss.  558;  Kohlheimer  v. 
State,  39  Miss.  548,  77  Am.  Dec.  689;  Hite  v.  State,  9  Yerg.  (Tenn.) 
357;  People  v.  Clark,  67  Cal.  99,  7  Pac.  178;  Pritchett  v.  State,  2 
Sneed  (Tenn.)  285,  62  Am.  Dec.  468;  Ck>m.  v.  Somervllle,  1  Va,  Cas. 
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Stance,  a  person  who  has  been  indicted  and  tried  in  one 
county  is  afterwards  indicted  in  another,  he  cannot  plead 
former  jeopardy  in  bar  of  the  latter  indictment,  because  one 
indictment  must  be  bad,  since  the  offense  will  be  proved  to 
have  been  beyond  the  jurisdiction  of  the  grand  jury  in.  one 
case  or  the  other.**  And  if  an  indictment  for  larceny  lay 
the  property  in  the  goods  in  the  wrong  person,  or  errone- 
ously describe  the  property,  and  the  defendant  is  acquitted, 
he  may  be  tried  on  another  indictment  correctly  stating  the 
ownership  or  describing  the  property,  for  the  former  indict- 
ment was  fatally  defective,  and  there  Was  no  jeopardy;*^ 
and  the  same  is  true  of  prosecutions  for  arson  or  any  other 
offense,  where  the  first  indictment  was  bad  for  mistake  in 
naming  the  owner  of  the  premises.*'  And  the  rule  applies 
to  other  cases  in  which  there  has  been  an  acquittal  on  the 
ground  of  variance.*" 

But  it  has  lately  been  held  by  the  Supreme  Court  of  the 
United  States  that,  though  an  indictment  is  fatally  defec- 
tive, yet  if  the  court  has  jurisdiction  of  the  cause  and  of  the 
defendant,  and  the  defendant  pleads  not  guilty  and  is  tried 
on  the  merits,  and  acquitted,  he  cannot  again  be  prosecuted 
for  the  same  offense.^*  / 

« 
164,  6,  Am.  Dec.  514;  Gerard  v.  People,  a  Scam.  (HI.)  363 ;  State  v. 
Ray,  Rice  (S.  C.)  1,  33  Am.  Dec.  90;  State  v.  Smith,  88  Iowa,  178,  65 
N.  W.  198;  State  v.  Meekins,  41  La.  Ami.  543,  6  South.  822;  McKay 
V.  State,  90  Neb.  63,  132  N.  W.  741,  39  L.  R.  A  (N.  S.)  714.  Ann.  Cas. 
1913B,  1034;   McCaskey  v.  State,  76  Tex.  Cr.  R.  255,  174  S.  W.  338. 

««  2  Hale,  P.  C.  245. 

•T  Rex  V.  Forsgate,  1  Leach,  Crown  Cas.  464;  Com.  v.  Clair,  7 
Allen  (Mass.)  525;  Parchman  v.  State,  2  Tex.  App.  228,  28  Am.  Rep. 
435;  Thompson  v.  Com.  (Ky.)  25  S.  W.  1059;  State  v.  Williams,  45 
La.  Ann.  936,  12  South.  932.  But  see  Knox  t*  State,  89  Qa.  259,  15 
S.  E.  308. 

«8Com.  V.  Mortimer,  2  Va.  Cas.  325;  Com.  v.  Wade,  17  Pick. 
(Mass.)  400;   State  v.  Brown,  33  S.  C.  151,  11  S.  B.  641. 

«»  See  Com.  v.  Chesley,  107  Mass.  223;  Guedel  v.  People,  43  111. 
226. 

70  U.  S.  V.  Ball,  163  U.  S.  662,  16  Sup.  Ct.  1192,  41  L.  Ed.  300.  The 
rule  of  this  case  has  been  adopted  by  statute  in  some  jurisdictions. 
See  Crott  v.  People,  15  Hun  (N.  Y.)  484.  It  does  not  apply  where 
the  acquittal  was  not  on  the  merits.  State  y.  littschke,  27  Or.  189, 
40  Pac.  167. 

Clabk  Cb.Peoc.(2d  Ed.)— 29 
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Nor  will  a  conviction  on  an  insufficient  indictment  bar  a 
subsequent  indictment,  if  the  conviction  has  been  set  aside, 
or  the  judgment  arrested/^  Not  even  will  an  unreversed 
Judgment  constitute  a  bar^in  such  a  case  where  the  sen- 
tence has  not  been  executed.'*  If  the  sentence  has  been  ex- 
ecuted, it  is  otherwise.'^* 

If  a  verdict  is  erroneously  set  aside,  or  the  judgment  er- 
roneously arrested,  on  a  good  indictment,  not  on  defendant's 
application,  he  cannot  be  again  triedJ* 

Mistrial  Through  Defendant's  Fault  or  by  Consent 

If  there  is  a  mistrial,  through  the  defendant's  fault,  he 
cannot  set  up  the  prosecution  in  bar  of  a  subsequent  trial. 
He  is  precluded  from  claiming  an  acquittal,  for  instance,  if 
he  absents  himself  when  the  verdict  is  rendered,  so  that 
there  is  a  mistrial,'*  or  if  he  fails,  before  the  jury  are  dis- 
charged, to  raise  objections  to  a  verdict  that  is  so  defective 
that  a  judgment  cannot  be  rendered  on  it.  He  cannot  ac- 
quiesce in  the  verdict  until  it  is  too  late  to  remedy  the  de- 
fect, and  then  claim  the  benefit  of  the  defect.'*  So  if  he 
withdraws  a  plea  of  guilty  by  leave  of  the  court,  and  con- 
sents to  a  nolle  prosequi  he  may  be  again  tried."  And,  as 
we  have  seen,  if  he  consents  to  a  discharge  of  the  jury,  he 
*cannot.claim  an  acquittal.'' 

Ti  People  V.  Casborus,  13  Johns.  (N.  Y.)  851 ;  Com.  v.  Hatton,  3 
Grat  (Va.)  623 ;  Guedel  v.  People,  43  111.  226;  State  v.  Elder,  65  Ind. 
282,  32  Am.  Rep.  69;  Robinson  y.  State,  5^  Ala.  587;  Com.  v.  Ches- 
ley,  107  Mass.  223. 

T2  u.  S.  V.  Jones  (0.  C.)  31  Fed.  725;  State  v.  Gill,  33  Ark.  129; 
Kohlbelmer  v.  State,  39  Miss.  548,  77  Am.  Dec.  689. 

73  CJom.  y.  Loud,  3  Mete.  (Mass.)  328,  37  Am.  Dec.  139. 

T4  state  V.  Norvell,  2  Yerg.  (Tenn.)  24,  24  Am.  Dec.  458;  note  45. 
p.  448,  supra. 

75  State  Y.  Hughes,  2  Ala.  102,  36  Am.  Dea  411;  People  y.  Higglns, 
59  Cal.  357. 

76  Wright  y.  State,  5  Ind.  527;  Wilson  v.  State,  20  Ohio,  26; 
State  V.  Sutton,  4  Gill.  (Md.)  494;  Gibson  y.  Com.,  2  Va,  Oas.  Ill; 
Com.  Y.  Smith,  2  Va.  Cas.  327;  Com.  y.  Gibson.  2  Va.  Cas.  70;  State 
Y.  Valentine,  6  Yerg.  (Tenn.)  533;  State  y.  Spurgin,  1  McCord  (S.  C.) 
252;  Com.  y.  Hatton,  3  Grat.  (Va.)  623;  State  y.  Redman,  17  Iowa, 
329;  Murphy  y.  State,  7  CJold.  (Tenn.)  516 ;   Cobia  v.  State,  16  Ala. 

781.  I 

7  7  Ledgerwood  y.  State,  134  Ind.  81,  33  N.  E.  631, 
7S  Note  54,  p.  446,  supra. 
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Verdict  Set  Aside — Judgment  Aijested  or  Reversed — New 
Trial 

We  have  just  seen  that  where  the  defendant  does  not  ob- 
ject to  a  verdict,  which  is  so  defective  that  no  judgment  can 
be  entered  on  it,  until  after  the  jury  have  been  discharged, 
he  cannot  claim  an  acquittal.  Many  of  the  courts  seem  to 
go  further  than  this,  and  hold  without  qualification  that, 
where  the  jury  return  a  verdict  upon  which  no  lawful  judg- 
ment can  be  entered,  their  discharge  without  the  defend- 
ant's consent  does  not  operate  as  an  acquittal.^  •  But  it  is 
not  believed  that  if  objection  is  made  to  the  form  of  the  ver- 
dict before  the  jury  are  discharged,  and  the  defect  may  be 
remedied  by  sending  them  back,  to  correct  it,  the  court  may- 
discharge  the  jury  without  doing  so.  Such  a  discharge 
would,  no  doubt,  operate  as  an  acquittal. 

Whenever,  on  the  defendant's  application,  a  verdict  or 
judgment  of  conviction  is  set  aside,  arrested,  or  reversed, 
as  on  motion  for  a  new  trial,  motion  in  arrest  of  judgment, 
writ  of  error  or  appeal,  he  may  be  again  tried.'® 

If  a  person  is  found  guilty  on  one  only  of  several  counts, 
and  obtains  a  new  trial  on  motion,  or  reversal  of  the  judg- 
ment on  appeal  or  error,  he  cannot  be  again  tried  on  the 

78  Ex  parte  Brown,  102  Ala.  179,  15  South.  602,  and  cases  there 
coUected, 

80  Keg.  V.  Drury,  3  Car.  &  K.  193;  Com.  v.  Roby,  12  Pick.  (Mass.) 
502;  Sutcliffe  v.  State,  18  Ohio,  469,  61  Am.  Dec.  459;  Com.  v. 
Green,  17  Mass.  515 ;  Clark  v.  State.  4  Humph.  (Tenn.)  254;  Gibson 
V.  Com.,  2  Va.  Cas.  Ill;  People  v.  Casborus,  13  Johns.  (N.  Y.)  351; 
People  V.  McKay,  18  Johns.  (N.  Y.)  212;  Com.  v.  Gould,  12  Gray 
(Mass.)  173;  Lane  v.  People,  5  Gllman  (lU.)  305;  State  v.  Lee,  114 
N.  C.  844,  19  S.  Bl  375;  Johnson  v.  State,  82  Ala.  29,  2  South.  466 ; 
Joy  V.  State.  14  Ind.  139;  State  v.  Benjamin  (La.)  14  South.  71; 
State  y.  Knouse,  33  Iowa,  365;  State  v.  Redman,  17  Iowa,  329;  Rob- 
inson V.  State,  23  Tex.  App.  315,  4  S.  W.  904;  People  v.  Barric,  49 
Cal.  342;  Lovett  v.  State,  33  Fla.  389,  14  South.  837 ;  Gannon  v.  Peo- 
ple, 127  lU.  507,  21  N.  B.  525, 11  Am.  St.  Rep.  147 ;  People  v.  Schmidt, 
-^  64  Cal.  260,  30  Pac.  814;    People  v.  Hardlsson,  61  Cal.  378;    State 

V.  Rhodes,  112  N.  C.  857,  17  S.  E.  164;  Veatch  v.  State,  60  Ind.  29L 
Contra,  Nolan  y.  State,  55  Ga.  521,  21  Am.  Rep.  281.  The  rule  does 
not  apply  where  a  verdict  is  erroneously  set  aside,  or  the  judgment 
erroneously  arrested,  and  not  on  the  defendant's  application.  State 
V.  Elden,  41  Me.  165;  State  y.  Parish,  43  Wis.  395 ;  State  v.  Noryell, 
2  Yerg.  (Tenn.)  24,  24  Am.  Dec.  458. 
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Other  counts,  for  a  verdict  of  guilty  on  the  one  count  is  an 
acquittal  on  the  others.'*  And,  by  the  A^eight  of  authority, 
if  a  person  is  convicted,  not  of  the  highest  offense  charged, 
but  of  a  minor  offense  included  in  the  charge,  as  of  man- 
slaughter on  an  indictment  for  murder,  or  simple  assault 
on  an  indictment  for  an  aggravated  assault,  this  is  an  ac- 
quittal of  every  higher  offense  of  which  he  could  have  been 
convicted,  and,  on  obtairiing  a  new  trial,  he  cannot  be  again 
tried  for  the  higher  offense.** 


•1  Campbell  v.  State,  9  Yerg.  (Tenn.)  833,  80  Am.  Dec.  417;  Bren- 
nan  t.  People,  15  111.  511;  Morris  y.  State,  8  Smedes  &  M.  (Miss.) 
762;  Hurt  v.  State,  25  Miss.  378,  59  Am.  Dec.  225;  State  T.  Kattle- 
mann,  36  Mo.  105.  So,  if  defendant  is  acquitted  on  one  of  seyeral 
counts  and  the  verdict  is  silent  as  to  the  other  counts,  this  is  an  ac- 
quittal on  all,  and  he  cannot  be  tried  again  on  the  counts  on  which 
there  was  no  finding.  Roland  v.  People,  28  Colo.  283,  47  Pac.  269. 
This  rule  applies,  even  though  the  trial  proceeded  only  on  the  count 
on  which  he  was  acquitted,  the  prosecuting  attorney  having,  after 
the  Jury  was  impaneled  and  sworn,  elected  to  proceed  on  this  count 
only.    Murphy  v.  State,  25  Neb.  807,  41  N.  W.  792. 

sa  Brennan  v.  People,  15  111.  511 ;  Johnson  v.  State,  29  Ark.  31, 
21  Am.  Rep.  154;  People  v.  Gordon,  99  C3al.  227,  33  Pac.  901;  State 
V.  Martin,  30  Wis.  216,  11  Am.  Rep.  567 ;  State  v.  Belden,  33  Wis. 
121.  14  Am.  Rep.  748;  Huff  v.  State  (Tex.  Cr.  App.)  24  S.  W.  903; 
Robinson  v.  State,  21  Tex.  App.  160,  17  S.  W.  632;  Johnson  v.  State, 
27  Fla.  245,  9  South.  208;  Slaughter  v.  State,  6  Humph,  (Tenn.)  410; 
People  V.  McFarlane,  138  Cal.  481.  71  Pac.  568,  72  Paa  48,  61  L.  R. 
A  245;  post,  p.  462.  But  see,  contra,  State  v.  Behimer,  20  Ohio  St 
572;  Com,  v.  Arnold,  83  Ky.  1,  4  Am.  St.  Rep.  114;  State  v.  McCord. 
8  Kan.  232,  12  Am.  Rep.  469 ;  Trono  v.  U.  S.,  199  U.  S.  521,  26  Sup. 
Ct.  121,  50  L.  Ed.  292,  4  Ann.  Cas.  773;  Reg.  v.  Tancock,  13  Oox. 
C.  0.  217;  Waller  v.  State,  104  Ga.  505,  30  S.  B.  835;  State  v.  Brad- 
ley, 67  yt  465,  32  AU.  238;  U.  S.  v.  (Jonzales  (D.  C.)  206  Fed.  239. 
This  doctrine  does  not  apply  to  the  penalty  imposed  on  the  second 
conviction.  Therefore,  where  the  defendant,  after  having  been  con- 
victed of  murder,  was  sentenced  to  life  imprisonment,  was  granted 
a  new  trial,  at  which  he  was  again  convicted  of  murder,  it  was  held 
that  his  former  sentence  was  no  bar  to  a  sentence  of  death  on  the 
second  conviction.  People  v.  Grill,  151  Cal.  592,  91  Pac.  515.  In 
People  V.  Farrell,  146  Mich.  264,  109  N.  W.  440,  where  defendant 
was  found  guilty  of  murder  and  sentenced  for  that  crime  after  an 
appeal  from  a  conviction  of  manslaughter,  the  appellate  cour^  re- 
manded the  case  to  the  trial  court  with  directions  to  sentence  the 
defendant  for  manslaughter. 
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Writ  of  Error  or  Appeal  by  the  State— New  Trial  After  Ac- 
quittal 
At  common  law,  the  state  cannot  appeal  or  sue  out  a  writ 
of  error  to  review  a  judgment  in  favor  of  the  defendant  in  a 
criminal  case,  even  on  demurrer,  much  less  on  a  verdict  of 
acquittal.  Whether  an  appeal  or  writ  of  error  will  lie  at  the 
instance  of  the  state  under  the  constitutional  provision  as  to 
double  jeopardy  would  seem  to  depend  on  the  construction 
given  to  the  provision  by  the  courts.  As  we  have  seen,  the 
constitutional  provisions  differ  in  different  states.  Some 
provide  that  no  one  shall  be  twice  put  in  jeopardy  for  the 
same  offense;  others  that  no  one  shall  be  twice  put  in 
jeopardy  of  life  or  limb.  We  have  also  seen  that  most 
courts  hold  these  phrases  to  be  synonymous,  and  to  prohib- 
it a  second  trial  for  any  offense.  In  jurisdictions  so  holding 
it  would  seem  clear  that  it  is  not  within  the  power  of  the 
Legislature  to  allow  a  writ  of  error  by  the  state  and  a  new 
trial  after  the  defendant  has  been  acquitted  by  the  jury  on 
the  facts,  notwithstanding  errors  of  law  may  have  been 
committed  at  the  trial,  and  it  is  generally  so  held.*^  A  few 
courts,  however,  hold  that  the  phrase  "life  or  limb,  or  liber- 
ty," restricts  the  prohibition  to  felonies.**  It  would  seem 
that  in  these  jurisdictions  the  state  may  appeal  on  the  ac- 
quittal of  one  tried  for  a  misdemeanor,  and  the  defendant 
could  be  again  put  on  trial.  One  court  at  least,  has  con- 
sistently so  held.**     Other  courts,  however,  hold  that  the 

•8  Com.  V.  Cammlngs,  3  Cush.  (Mass.)  212,  50  Am.  Dec.  732;  Peo- 
ple V.  Corning,  2  N.  Y.  9,  49  Am.  Dec.  364 ;  U.  S.  v.  More,  3  Cranch, 
159,  2  L.  Ed.  397;  State  v.  Keynolds,  4  Hayw.  (Tenn.)  110;  State  v. 
Kemp,  17  Wis.  669;  U.  S.  v.  Sanges,  144  U.  S.  31^,  12  Sop.  Ct.  609, 
36  L.  Ed.  445;  People  v.  Dill,  1  Scam.  (111.)  257 ;  Martin  v.  People, 
13  111.  341;  Com.  v.  Steimling,  156  Pa.  400,  27  Atl.  297;  Com.  v.  Har- 
riaon,  2  Va.  Ctos.  202;  State  v.  Lee,  49  Kan.  570,  31  Paa  147;  State 
y.  Solomons,  6  Yerg.  (Tenn.)  360,  27  Am.  Dec.  469;  State  v.  Simmons, 
49  Ohio  St  305,  31  N.  E.  34;  Com,  v.  Cain,  14  Bush  (Ky.)  526 ;  Com. 
V.  Sanford,  5  litt  (Ky.)  289;  State  v.  Powell,  86  N.  C.  640;  State 
V.  Phillips,  66  N.  a  647;  State  v.  Copeland,  65  Mo.  497;  Ehc  parte 
jBomee,  76  W.  Va,  360,  85  S.  a  529,  L.  R.  A.  1915F,  1093. 

»4  Jones  V.  State,  15  Ark.  261;  State  v.  Smith,  53  Ark.  24, 13  S.  W. 
391 ;   McCreary  v.  CJom.,  29  Pa.  323. 

85  Jones  V.  State,  15  Ark.  261.  See,  also,  Com.  v.  PraU,  146  Ky, 
109,  142  S.  W.  202,  Ann.  Caa  1913C,  768. 
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defendant  cannot,  after  a  verdict  of  acquittal,  be  again  put 
on  trial  on  appeal  by  the  state.®' 

By  statute,  in  many  of  the  states,  a  writ  of  error  or  ap- 
peal is  allowed  the  state  from  an  adverse  judgment  on  mo- 
tion to  quash  or  demurrer,  or  motion  in  arrest  of  judgment, 
or  where  a  statute  has  been  held  unconstitutional;'*  and 
it  is  also  allowed  by  statute  in  cas^  of  an  acquittal  by  the 
jury  on  the  facts  for  the  purpose  of  determining  and  settling 
questions  of  law,  but  not  for  the  purpose  of  obtaining  a  new 
trial." 

Recently,  however,  the  Connecticut  court  has  held  that  it 
is  not  putting  a  person  twice  in  jeopardy  for  the  same  of- 
fense to  grant  a  new  trial  on  appeal  by  the  state,  under 
statutory  authority,  from  an  acquittal,  because  of  error  in 
the  exclusion  of  evidence  offered  by  the  state,'* 

Effect  of  Fraud  in  Former  Prosecution 

A  prosecution  instituted  and  carried  on  by  or  in  the  in-, 
terest  of  an  offender,  in  order  to  escape  punishment,  can 
never  be  relied  upon  to  sustain  a  plea  either  of  former  ac- 
quittal or  conviction.  It  may  be  treated  as  void  by  the  state 
and  ignored  because  of  the  fraud,  or  on  the  ground  that  the 
state  was  not  in  any  sense  a  party  to  it.'*    Thus,  where  an 

se  Com.  V.  Stelmling,  156  Pa.  400,  27  Atl.  297. 

87  state  V.  Burgdoerfer,  107  Mo.  1,  17  S.  W.  646,  14  L.  R.  A.  846; 
Com.  V.  Wallace,  114  Pa.  405,  6  Atl.  685,  60  Am.  Rep.  353;  State  v. 
Huffman,  51  Kan.  541,  33  Pac.  377. 

«8  State  V.  Ward,  75  Iowa,  637,  36  N.  W.  765.  Some  courts  aUow 
it  without  a  statute.    Com.  v.  Stelmling,  156  Pa.  400,  27  Atl.  297. 

»»  State  T.  Lee,  65  Conn.  265,  30  Atl.  1110,  27  U  R.  A.  498,  48  Am. 
St  Rep.  202.  And  see  State  t.  Buchanan,  5  Har.  &  J.  (Md.)  317,  9 
Am.  Dec.  534;  State  v.  StoU,  143  Cal.  689,  77  Pac.  818. 

»o  Shideler  v.  State,  129  Ind.  523,  28  N.  B.  537,  and  29  N.  B.  36. 
16  L.  R.  A.  225,  28  Am.  St  Rep.  206;  Com.  y.  Alderman,  4  Mass.  477; 
State  Y.  Lowry,  1  Swan  (Tenn.)  34;  State  v.  Colvin,  11  Humph. 
(Tenn.)  599,  54  Am.  Dec  58;  State  v.  Yarbrough,  8  N.  C.  78;  C<Hn. 
V.  Dascom.  Ill  Mass.  404;  State  v.  Little,  1  N.  H.  257;  State  v.  Wake- 
field, 60  Vt  618,  15  Atl.  181;  In  re  State  ex  rel.  Battle.  7  Ala.  259; 
'Com.  y.  Jackson,  2  Va.  Cas.  501;  State  y.  Epps,  4  Sneed  (Tenn.)  552; 
State  y.  Green,  16  Iowa,  239;  State  y.  Brown,  16  Conn.  54;  State  y. 
Simpson,  28  Minn.  66,  9  N.  W.  78,  41  Am.  Rep.  269;  McFarland  y. 
State,  68  Wis.  400,  32  N.  W.  226,  60  Aul  Rep.  i667;  State  y.  Cole,  48 
Mo.  70. 
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offender  fraudulently  institutes  a  prosecution  against  him- 
self in  a  justice's  court,  and  pays  or  performs  the  judgment 
against  him,  for  the  purpose  of  preventing  an  indictment 
against  him,  which  purpose  may  well  be  implied  from  the 
circumstances,  he  cannot  set  up  his  conviction  to  defeat  an 
indictment  subsequently  presented.'* 

This,  it  Ifes  been  held,  does  not  apply  where  the  state  is 
in  fact  a  party  to  the  prosecution.  Where  a  prosecution  in 
behalf  of  the  state  is  regularly  commenced  by  the  prosecut- 
ing attorney,  and  carried  on  to  final  judgment,  the  state  is 
a  party  to  the  prosecution,  and  it  has  been  held  that  the 
judgment  will  bar  a  subsequent  prosecution  for  the  same  of- 
fense, notwithstanding  the  fact  that  the  prosecutor  was  cor- 
rupted during  the  pendency  of  the  prosecution.'* 

Several  Sovereignties 

Where  the  same  act  constitutes  an  offense  against  each 
of  several  sovereigns,  a  prosecution  by  one  does  not  bar  a 
prosecution  by  the  other.*'  Thus,  an  act  which  constitutes 
an  offense  both  against  a  state  and  against  the  United 
States  may  be  punished  by  both.'* 

On  this  principle,  it  has  even  been  held  that  a  prosecution 
under  a  municipal  ordinance  for  a  violation  thereof  is  no 
bar  to  a  prosecution  by  the  state  for  the  same  act  as  an  of- 


»i  Com.  ▼.  Alderman,  4  Mass.  477;  De<Hayen  v.  State,  2  Ind.  App. 
376,  28  N.  E.  562 ;  People  y.  Cuatt,  70  Misc.  Rep.  453,  126  N.  Y.  Supp. 
1114.    And  see  Warrlner  y.  State,  3  Tex.  App.  104,  30  Am.  Rep.  124. 

92  Shldeler  y.  State,  129  Ind.  523,  28  N.  E.  537,  and  29  N.  E.  36,  16 
L^  R.  A.  225,  28  Am.  St  Rep.  206. 

•«  TJ.  S.  v.  Bamhart  (O.  O.)  10  Sawy.  491,  22  Fed.  285;  Bloomer 
y.  State,  48  Md.  521;  Com.  y.  Green,  17  Mass.  515;  U.  S.  y.  Amy,  14 
Md.  149,  note.  Of  course,  one  soyerelgn  may,  in  his  discretion,  re- 
frain from  punishing  a  man  who  has  already  been  punished  for  the 
same  act  by  another  soyerelgn,  or  the  fact  of  such  punishment  may 
be  considered  by  the  court  in  mitigation  of  the  pimishment  See  U. 
S.  y.  Furlong,  5  Wheat.  184,  5  L.  Ed.  64. 

•4  Whart  Or.  PL  &  Prac.  {  442;  U.  S.  v.  Bamhart,  supra;  •Hend- 
rlck  y.  Com.,  5  Leigh  (Va.)  707;  Phillips  y.  People.  55  111.  430;  Moore 
y.  niinois,  14  How.  13,  14  L.  Ed.  306;  State  v.  Norman,  16  Utah,  457, 
52  Pac.  986. 
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fense  against  the  state,*'  and  that  a  prosecution  by  the 
state  will  not  bar  a  prosecution  under  the  ordinance.'* 

So  it  has  been  held  that  a  prosecution  before  a  federal 
court-martial  will  not  bar  a  prosecution  by  the  state,  or  vice 
versa.'^ 

Necessity  for  Former  Judgment 

It  has  been  held  that  not  only  a  plea  of  formier  acqiiittal, 
but  a  plea  of  former  conviction  as  well,  may  be  sustained, 
though  no  judgment  was  ever  rendered  in  the  former  pros- 
ecution.**  This  is  true,  of  course,  of  the  plea  of  former  ac- 
quittal ;  but  there  are  many  cases  which  hold  the  contrary 
in  case  of  a  plea  of  former  conviction,  since  a  verdict  of 
guilty  may  be  set  aside  in  some  cases,  or  the  judgment  niay 
be  arrested  on  defendant's  application,  without  prejudice 
to  the  right  to  institute  another  prosecution.'* 

It  has  been  held  that  a  plea  of  guilty,  if  outstanding,  will 
support  a  plea  of  former  conviction,  though  no  judgment 

•8  state  V.  Clifford,  45  La.  Ann.  980,  13  South.  281;  Greenwood  v. 
State,  6  Baxt.  (Tenn.)  667,  32  Am.  Rep.  539;  McRae*  v.  Mayor,  etc.,  of 
City  of  Amerlcus,  59  Ga.  168,  27  Am.  Rep.  390;  Wragg  ▼.  Penn  Tp., 
94  111.  11,  34  Am.  Rep.  199;  Robblns  v.  People,  95  lU.  175;  People  v. 
Stevens,  13  Wend.  (N.  Y.)  341;  State  v.  Oleson,  26  Minn.  507,  5  N.  W. 
959;  State  v.  Lee,  29  Minn.  445,  13  N.  W.  913;  Levy  y.  State,  6  Lad. 
281;  Ambrose  v.  State,  6  Ind.  351;  Town  of  Van  Buren  ▼.  Wells,  53 
Ark.  368,  14  S.  W.  38;  State  v.  Muir,  164  Mo.  610,  65  S.  W.  285,  But 
see  Preston  v.  People,  45  Mich.  486,  8  N.  W.  96;  and  contra,  by  stat- 
ute, Gustln  V.  State,  10  Ala.  App.  171,  65  South.  302. 

•«  See  the  cases  above  cited. 

»7  state  V.  Rankin,  4  Cold.  (Tenn.)  145;  3  Op.  Atty.  Gen.  750; 
Steiner's  Case,  6  Op.  Atty.  Gen.  413;  People  v.  Wendel,  59  Misc.  Rep. 
354,  112  N.  Y.  Supp..301;  In  re  Stubbs  (C.  C.)  133  Fed.  1012;  Whart 
Or.  PL  &  Prac.  f  439. 

»8  state  V.  Parish,  43  Wis.  395;  State  v.  NorveU,  2  Yerg.  (Tenn.) 
24,  24  Am.  Dec.  458;  Moimt  v.  State,  14  Ohio,  .295,  45  Am.  Dec.  542; 
State  V.  Benham,  7  Conn.  414;  Hurt  v.  State,  25  Miss.  378,  59  Am. 
Dec.  225;  State  v.  Elden,  41  Me.  165;  Kepner  v.  U.  S.  195  U.  S.  100, 
24  Sup.  Ct.  797,  49  L.  Ed.  114,  1  Ann.  Cas.  655. 

00  Com.  V.  Laiiy,  8  Gray  (Mass.)  461;  Com.  v.  Lockwood,  109  Masa 
329,  12  Am.  Rep.  699;  Com.  vl  Fraher,  126  Mass.  265;  U.  S.  v.  01- 
sen  (D.  C.)  57  Fed.  579;  Coleman  v.  Tennessee,  97  U.  S.  530,  24  L.  Ed. 
lllS;  People  v.  Casborus,  13  Johns.  (N.  Y.)  351;  Brennan  t.  People, 
15  lU.  511. 
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has  been  entered  on  it.*  This  would  seem  doubtful,  how- 
ever, since,  as  we  have  seen,  a  plea  of  guilty  may  be  with- 
drawn by  leave  of  the  court,  to  allow  a  plea  of  not  guilty. 

Identity  of  Offenses 

To  sustain  a  plea  of  autrefois  acquit  or  convict,  the  of- 
fense of  which  the  party  was  acquitted  or  convicted  must 
be  the  same  offense  as  that  for  which  hie  is  subsequently  put 
on  trial.  Neither  an  acquittal  nor  a  conviction  of  one  of- 
fense will  bar  a  prosecution  for  another.*  It  is  often  very 
difficult  to  determine  when  the  offenses  ar^  the  same,  and 
there  is  much  conflict  in  the  cases.  All  we  can  do  in  the 
limited  space  which  we  can  devote  to  the  subject  is  to  state 
the  general  rules,  and  give  such  illustrations  of  them  as 
may  be  necessary  to  make  them  clear. 

(1)  It  is  the  general  rule  that  if  the  crimes  are  so  distinct, 
either  in  fact  or  in  law,  that  proof  of  the  facts  charged  in 
the  second  indictment  would  not  have  supported  a  convic- 
tion under  the  first,  the  offenses  are  not  the  same,  and  the 
second  indictment  is  not  barred.* 

An  indictment  <or  uttering  a  forged  instrument  is  not 
barred  by  an  acquittal  on  an  indictment  for  forging  the 

1  People  V.  Goldstein,  32  Cal.  432. 

2  2  Hawk.  P.  C.  c.  25,  f§  1,  3;  Id.  c.  36.  (  10;  2  Hale.  P.  a  253; 
1  Chit  Cr.  Law,  452.  462.  The  burden  of  proving  that  the  offenses 
are  the  same  is  on  the  defendant.  Jacobs  v.  State,  100  Ark.  591,  141 
S.  W.  488.  It  has  been  held  that,  though  the  offenses  are  not  the 
same,  yet,  if  they  grew  out  of  the  same  transaction  and  the  only  liti- 
gated question  in  the  first  trial  was  found  in  the  defendant's  favor, 
and  a  conviction  on  the  second  indictment  would  necessarily  involve 
a  contrary  finding,  the  defendant  cannot  be  again  tried.  Pec^le  v. 
Grzesczak,  77  Misc.  Rep.  202,  137  N.  Y.  Supp.  538. 

8  2  Haw:k.  P.  C.  c.  35,  §§  11,  12;  2  East,  P.  O.  522;  2  Hale,  P.  C. 
244;  Rex  V.  Vandercomb,  2  Leach,  Crown  Cas.  717;  Rex  v.  Emden, 
9  East,  437;  Com.  v.  Roby,  12  Pick.  (Mass.)  502;  Rex  v.  Plant,  7  Car. 
&  P.  575;  Reg.  v.  Salvi.  10  Cox,  Cr.  Cas.  481,  note;  Com.  v.  Clair.  7 
Allen  (Mass.)  525;  P^ple  v.  Handley,  93  Mich.  46,  52  N.  W.  1032; 
People  V.  Kerm,  8  Utah,  268,  30  Pac.  988;  Winn  v.  State,  82  Wis.  671, 
52  N.  W.  775.  This  rule  is  not  generally  followed  in  cases  where  the 
first  indictment  was  for  an  offense  which  forms  an  integral  and  nec- 
essary part  of  the  offense  charged  in  the  second  Indictment  See 
post,  p.  462,  and  illustrations  there  cited. 
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same  instrument/  unless  by  statute,  as  is  the  case  in  some 
jurisdictions,  a  person  may  be  convicted  of  forgery  on  proof 
of  uttering.  Nor,  it  has  been  held,  is  an  indictment 'for  a 
burglarious  entry  with  intent  to  steal  barred  by  acquittal  on 
an  indictment  charging  the  same  burglarious  entry  and  an 
actual  stealing,  since,  though  the  burglary  is  the  same,  the 
defendant  could  not  have  been  convicted  on  the  first  indict- 
ment on  proof  of  a  mere  intention  to  steal."  And  it  has 
been  laid  down  as  a  general  rule  that  an  acquittal  or  con- 
viction of  burglary  is  no  bar  to  an  indictment  for  larceny, 
committed  after  entry,  or  vice  versa.* 

For  the  same  reason,  an  acquittal  or  conviction  on  an  in- 
dictment under  a  statute  for  a  nuisance  in  keeping  a  tene- 
ment for  the  unlawful  sale  of  intoxicating  liquors  is  no  bar 
to  an  indictment  for  being  a  common  seller  -of  intoxicating 
liquors  at  the  same  time  and  place,  and  the  reverse  of  the 
proposition  is  also  true.''  "The  gist  of  one  offense  is  the 
keeping  a  tenement  for  an  illegal  purpose,  which  makes  it  a 
nuisance ;  of  the  other,  the  doing  certain  acts  which  consti- 
tute an  offense,  to  the  commission  of  which  it  is  not  neces- 
sary that  the  defendant  should  have  been  the  keeper  of  any 
building  or  tenement  whatever.  On  the  trial  of  the  first 
indictment  the  jury  would  have  been  properly  instructed  to 
acquit  the  defendant  if  he  did  not  keep  the  tenement  de- 
scribed, however  great  a  number  of  sales  of  intoxicating 
liquors  he  might  have  made  within  it.  The  rule  has  been 
often  stated  'that,  unless  the  first  indictment  was  such  as 

*  Hooper  v.  State,  30  Tex.  App.  412, 17  S.  W.  1066,  28  Am.  St  Rep. 
926;  Reddick  v.  State,  31  Tex.  Or.  R.  587.  21  S.  W.  684. 

»  2  Hawk.  P.  0.  a  35,  8  5;  1  Caiit  Cr.  IjEw,  456;  Rex  v.  Vander- 
comb,  2  Leach,  Grown  Gas.  716;  Com.  y.  Roby,  12  Pids.  (Mass.)  503. 

«  2  Hale.  P.  C.  245,  246;  2  Hawk.  P.  C.  c.  35,  {  6;  State  v.  Wamer, 
14  Ind.  572;  Wilson  t.  State,  24  Ck>im.  57;  State  y.  Hackett,  47  Minn. 
425,  60  N.  W.  472,  28  Am.  St.  Rep.  380;  Bell  y.  State,  48  Ala.  684,  17 
Am.  Rep.  40;  People  y.  Garnett,  29  Gal.  622;  Smith  y.  State,  22  Tex. 
App.  360,  8  S.  W.  238;  Rust  y»  State,  31  Tex.  Cr.  R.  75, 19  S.  W.  763; 
Morgan  y.  Deidne,  237  U.  S.  632,  35  Sup.  Gt  712,  59  L.  Ed.  1153. 

7  Com.  y.  Bubser,  14  Gray  (Mass.)  83;  Com.  y.  Oitler,  9  Allen 
(Mass.)  486;  Com.  y.  Hogan,  97  Mass.  122.  And  see  Ck>m.  y.  Brela- 
f  ord,  161  Mass.  61,  36  N.  E.  677. 
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the  prisoner  might  have  been  convicted  upon  by  proof  of 
the  facts  contained  in  the  second  indictment,  an  acquittal 
on  the  first  indictment  can  be  no  bar  to  the  second/  "  •  In 
like  manner,  an  acquittal  of  keeping  a  shop  open  on  Sun- 
day will  not  bar  an  indictment  for  a  nuisance  in  keeping  the 
same  shop  at  the  same  time  for  the  illegal  sale  of  intoxicat- 
ing liquors." 

If,  at  common  law,  a  person  is  indicted  as  an  accessory 
after  the  fact,  and  acquitted,  he  may  be  indicted  as  a  princi- 
pal, for  on  proof  of  the  second  charge  he  could  not  have 
been  convicted  on  the  first  indictment.^®  Tlie  same  is  true 
where  a  person  is  acquitted  on  an  indictment  as  accessory 
before  the  fact,  and  is  afterwards  indicted  as  principal,  or 
vice  versa.^*  The  rule  is  otherwise  where  by  statute  a  per- 
son indicted  as  principal  •  may  be  convicted  as  an  acces- 
sory.^* 

We  have  seen  that,  if  an  acquittal  results  from  a  variance 
bet\veen  the  indictment  and  the  proof,  the  defendant  has  not 
been  in  jeopardy  for  the  offense  proven,  because  the  indict- 
ment is  insufficient  to  support  a  conviction ;  ^*  that,  for  in- 
stance, an  acquittal  on  ail  indictment  for  stealing  the  prop- 
erty or  burning  the  building  of  one  person,  because  the 
ownership  is  proven  to  have  been  in  another  person,  is  no 
bar  to  an  indictment  laying  the  ownership  in  the  proper 

•  Ck)m.  y.  Bubser,  supra. 

•  Com.  y.  Shea,  14  Gray  (Mass.)  386.  And  see  Com.  y.  Trickey,  13 
Allen  (Mass.)  559.  So  the  offense  of  behaylng  In  an  Indecent  manner 
In  a  pubUc  place,  and  of  insulting  a  pubUc  officer  by  deed  or  word  in 
his  presence,  are  not  so  identical  that  a  conyiction  of  the  first  will 
bar  a  prosecution  for  t^e  second,  though  the  words  and  acts  set  forth 
in  both  charges  were  the  same.  Gayleres  y.  U.  S.,  220  U.  S.  338,  31 
Sup.  Ct  421,  55  U  Ed.  489. 

10  1  Hale,  P.  C.  625,  626;  2  Hale,  P.  C.  244;  1  Chit  Cr.  Law,  457; 
2  Hawk.  P.  C.  a  35,  f  11. 

11 2  Hale,  P.  C.  244;  1  Chit  Cr.  Law,  457;  2  Hawk.  P.  C.  c.  35,  { 
11;  Rex  y.  Blrchenough,  1  Moody,  Crown  Cas.  477;  Rex  y.  Plant,  7 
Car.  &  P.  575;  Reynolds  y.  Pec^le,  83  111.  479,  25  Am.  Rep.  410; 
State  y.  Larkln,  49  N.  H.  36,  6  Am.  Rep.  456;  Morrow  y.  State,  14 
Lea  (Tenn.)  475. 

la  Dayis  y.  Peoi^le,  22  Colo.  1,  43  Pac.  122. 

18  Ante,  p.  448. 
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person.^*  Another  reason  why  this  is  true  is  because  the 
offenses  are  not  the  same.  Proof  of  the  second  indictment 
would  not  have  sustained  the  first.^' 

As  we  shall  presently  see,  an  acquittal  or  conviction  on 
one  indictment  will  bar  a  subsequent  indictment  for  a  minor 
offense  so  included  in  the  first  charge  that  the  defendant 
could  have  been  convicted  of  it  on  the  first  trial.^*  This  rule 
cannot  apply,  however,  where  the  first  indictment  was  for 
a  felony,  and  the  second  is  for  a  misdemeanor,  and  the  de- 
fendant was  acquitted  because  in  the  particular  jurisdiction 
there  could  be  no  conviction  of  misdemeanor  on  indictment 
for  felony. ^^ 

In  some  states,  where  a  felony  merges  a  misdemeanor 
arising  out  of  the  same  act,  there  can  be  no  conviction  on 
indictment  for  a  misdemeanor  on  proof  of  a  felony.  In  these 
'states,  where  an  aggravated  assault,  such  as  an  assault  with 
intent  to  rape,  to  murder,  or  to  rob,  is  a  felony,  there  can 
be  no  conviction  on  indictment  for  a  simple  assault  or  as- 
sault and  battery  on  proof  of  an  aggravated  assault ;  and  it 
is  held  that  acquittal  or  conviction  on  indictment  for  simple 
assault  or  assault  and  battery  wilt  not  bar  a  prosecution  for 
aggravated  assault;  and  on  the  same  reasoning,  where  an 
aggravated  assault  is  a  misdemeanor,  it  is  held  that  an  ac- 
quittal or  conviction  on  an  indictment  for  assault  with  in- 
tent to  rape,  murder,  or  rob  will  not  bar  a  prosecution  for 
rape,  murder,  or  fobbery.^' 

« 
1*  Rex  V.  Forsgate,  1  Leach,  Crown  Cas.  464;  Com.  v.  Mortimer,  2 

Va.  Cas.  325;   Parchman  v.  State,  2  Tex.  App.  228,  28  Am.  Rep.  435; 

Com.  V.  Wade,  17  Pick.  (Mass.)  400. 

15  Com.  y.  Wade,  supra;  Com.  v.  Clair,  7  Allen  (Mass.)  525;  State 
y.  wniiams,  45  La.  Ann.  936,  12  South.  932. 

16  Post,  p.  461. 

17  1  Chit.  Cr.  Law,  456;  2  Hawk.  P.  C.  a  35,  8  5;  Rex  y.  Webster, 
1  Leach,  Crown  Cas.  12;  Crosby  y.  Leng,  12  East,  415;  Com.  y.  Roby, 
12  Pick.  (Mass.)  504. 

18  See  Com.  y.  Roby,  12  Pick.  (Mass.)  502;  State  y.  Hattabou^  66 
Ind.  223;  Seyerin  y.  People,  37  IlL  414;  People  y.  Saunders,  4  Par- 
ker, Cr.  R.  (N.  Y.)  196;  Murphy  y.  Com..  23  Grat.  (Va.)  9C0;  Reg.  y. 
Morris,  10  Cox,  Cr.  Cas.  480.  But  see  People  y.  Purcell  (Gen.  Seas.) 
16  N.  T.  Supp.  199;  State  y.  Smith,  43  Vt  324.  But  see  post, 
pp.  461,  463. 
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(2)  If  the  charges  are  in  fact  for  the  same  offense,  though 
the  indictments  differ,  the  defendant  may  plead  his  forqier 
acquittal  or  conviction,  with  proper  averments  to  show  the 
identity  of  the  charges. 

"It  would  be  absurd  to  suppose  that,  by  varying  the  day, 
parish,  or  any  other  allegation  the  precise  accuracy  of  which 
is  not  material,  the  prosecutor  could  change  the  rights  of 
the  defendant,  and  subject  him  to  a  second  trial."  ^*  Thus, 
if  a  person  is  indicted  for  homicide  on  a  certain  day  or  by 
certain  means,  and  acquitted,  and  is  afterwards  indicted  for 
killing  the  same  person  on  a  different  day  or  by  different 
means,  the  difference  between  the  indictments  does  not 
make  the  offenses  different.**  And  the  same  is  true  of  oth- 
er offenses,  for,  though  it  is  possible  for  several  acts  of  the 
same  kind  to  be  committed  at  different  times  by  the  same 
person,  it  lies  in  averment,  and  the  party  indicted  may  al- 
ways show  by  parol  evidence,  the  burden  of  proof  being  on 
him,*^  that  the  same  charge  is  intended.** 

(3)  If  the  defendant  could  have  been  convicted  under  the 
first  indictment  of  the  offense  charged  in  the  second,  an  ac- 
quittal under  the  former  indictment  is  a  bar  to  the  second.*^ 

i»  1  Cblt.  Or.  Law,  452;  Bex  v.  Coogan,  1  Leach,  Crown  Cas.  448; 
Rex  V.  Bmden,  9  East,  437;  2  Hawk.  P.  C.  c.  35,  §  3;  Com.  v.  Boby, 
12  Pick.  (Mass.)  504;  Com.  y.  Cunningham,  13  Mass.  245;  People  v. 
McGowan,  17  Wend  (N.  Y.)  386;  State  v.  Brown,  16  Conn.  54;  State 
V.  Wiseback,  139  Mo.  214,  40  S.  W.  946. 

20  2  Hale,  P.  O.  179,  244;  2  HaWk.  P.  C.  c.  85,  (  3;  Bex  y.  Clark, 
1  Brod.  &  B.  473. 

SI  Com.  t.  Fredericks,  155  Mass.  455,  29  N.  'E.  622.  Some  courts 
hold  that  the  production  by  the  defendant  of  a  record  of  a  former 
conviction  or  acquittal  on  an  Indictment  alleging  such  facts  that  the 
defendant  might  have  been  convicted  on  proof  of  the  facts  charged 
in  the  second  indictment,  raises  a  prima  facie  presumption  that  the 
two  offenses  are  the  same.  Bainbridge  v.  State,  30  Ohio  St.  264; 
State  y.  Smith,  22  Vt  74.  Contra,  Com.  y.  Fredericks,  155  Mass.  455, 
29  N.  E.  622. 

22  2  Hale,  P.  C.  179,  244;  Duncan  y.  Com.,  6  Dana  (Ky.)  295;  Peo- 
ple y.  McGowan,  supra.  So  where  the  two  indictments  describe  the 
person  killed,  differently,  but  sufficiently,  it  may  be  shown  that  the 
same  person  is  intended.  2  Hale,  P.  C.  244.  In  such  case  the  plea 
must  show  that  the  party  was  known  by  both  names,  so  as  to  show 
that  the  first  proceedings  were 'valid.    Id.;  2  Hawk.  P.  C.  c  35,  S  3. 

St  This  rule  does  not  apply,  where  there  are  admittedly  two  differ- 
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As  we  have  shown  in  another  connection,^*  on  an  indict- 
ment for  murder  the  defendant  may  be  convicted  of  man- 
slaughter, or,  in  most  jurisdictions,  of  assault  with  intent  to 
kill,  and,  in  some  jurisdictions,  of  assault  and  battery  or 
simple  assault.  So,  on  indictment  for  rape  or  robbery,  there 
may  be,  in  most  jurisdictions,  a  conviction  of  assault  with 
intent  to  rape  or  rob,  or  simple  assault.  The  same  is  true 
of  other  offenses.  The  defendant  may  be  acquitted  of  the 
highest  offense  charged,  and  convicted  of  a  minor  offense 
included  in  the  charge.  Wherever,  therefore,  the  defend- 
ant is  acquitted  entirely  on  an  indictment,  this  is  not  only 
an  acquittal  of  the  highest  offense  charged,  but  is  an  acquit- 
tal of  every  minor  pffense  of  which  he  could  have  been  con- 
victed under  that  indictment,  and  the  acquittal  may  be 
pleaded  in  bar  of  a  subsequent  indictment  for  the  minor  of- 
fense.*' 

So  where  the  defendant,  instead  of  being  altogether  ac- 
quitted on  the  indictment,  is  convicted  of  a  minor  offense 
included  in  the  charge,  this  is  an  acquittal  of  the  higher  of- 
fenses charged,  and  bars  any  subsequent  indictment,  or  a 
further  prosecution  on  the  same  indictment,  for  a  higher 
offense  of  which  he  might  have  been  convicted.** 

ent  transactions,  at  different  times,  each  constituting  a  distinct  of- 
fense. For  example,  if  A.  were  acquitted  or  convicted  on  an  indict- 
ment charging  him  with  larceny  of  goods  belonging  to  a  person  un- 
known on  January  1st,  and  subsequently  were  indicted  for  larceny 
on  January  2d  of  goods  of  a  person  unknown,  the  offenses  would  not 
necessarily  be  identical,  and  the  first  acquittal  or  conviction  neces- 
sarily be  a  bar  to  the  second  indictment,  though  the  defendant  might 
have  been  convicted  under  the  first  indictment  of  the  offense  charged 
in  the  second,  since,  as  we  have  seen,  the  state  is  not  restricted  to  the 
date  alleged  in  the  indictment. 
2«  Ante,  p.  403. 

25  2  Hale,  P.  O.  246;  Wrote  v.  Wigges,  4  Coke,  45b;  Com.  v.  Eoby, 
12  Pick.  (Mass.)  604;  Reg.  v.  Gould,  9  Car.  &  P.  364;  Dinkey  v.  Com., 
17  Pa.  126,  55  Am.  Dec.  642;  People  v.  McGowan,  17  Wend.  (N.  T.) 
386;  State  v.  Brannon,  65  Mo.  63,  17  Am.  Rep.  643;  Hamilton  v. 
State,  36  Ind.  280,  10  Am.  Rep.  22. 

26  2  Hale,  P.  C.  246;  Rex  v.  Dawson,  3  Starkie,  62;  State  T.  Dear- 
bom,  54  Me.  442;  Com.  v.  Herty,  109  Mass.  348;  People  v.  Knapp,  26 
Mich.  112 ;  Rolls  v.  State,  62  Miss.  391 ;  State  v.  Belden,  33  Wla.  12L 
14  Am.  Rep.  748;   State  v.  Lessing,  16  Minn.  76  (6iL  64);    State  v. 
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m 

As  we  have  seen,  in  those  jurisdictions  in  which  there  can 
be  no  conviction  of  a  misdemeanor  on  indictment  for  a  fel- 
ony, an  acquittal  on  indictment  for  a  felony  will  not  bar  a 
subsequent  prosecution  for  a  misdemeanor  included  in  the 
charge.*^ 

(4)  If.  the  defendant  could  have  been  convicted  of  the  of- 
fense charged  in  the  first  indictment  on  proof  of  the  facts 
charged  in  the  second,  though  he  could  not  have  been  con- 
victed of  the  whole  offense  charged  in  the  second,  then  the 
second  indictment  is  barred  by  an  acquittal  on  the  first,  for 
the  former  acquittal  has  negatived  the  existence  of  the  facts 
charged  in  the  second. 

If  a  person  can  be  convicted  of  an  offense  charged  on 
proof  of  a  higher  oflfense,  his  acquittal  of  the  oflfense  charg- 
ed necessarily  negatives  his  guilt  of  the  higher  offense,  and 
he  cannot  afterwards  be  prosecuted  therefor. 

An  acquittal  on  an  indictment  for  voluntary  manslaughter 
will  bar  a  future  prosecution  for  the  same  act  as  murder,  for 
the  defendant  could  have  been  convicted  of  manslaughter 
on  proof  of  murder.  The  acquittal  negatives  the  facts 
charged  in  the  second  indictment.** 

Reed,  40  Vt  603;  Clem  y.  State,  42  Ind.  420,  13  Am.  Rep.  369; 
Slaughter  y.  State,  6  Humph.  (Tenn.)  410;  Morris  y.  State,  8  Spiedes 
&  M.  (Miss.)  762;  State  y.  Braunon,  55  Mo.  63,  17  Am.  Rep.  643; 
State  y.  Shepard,  7  Gomi.  54;  Ooldlng  y.  State,  31  Fla.  262,  12  South. 
525;  People  y.  Jones,  53  Cal.  58;  Brennan  y.  People,  15  111.  511; 
State  y.  Wooten,  136  La.  560,  67  South.  366;  ante,  p.  452,  and  cases 
there  cited.  The  trial  court  cannot,  by  refusing  to  receiye  the  yerdict, 
preyent  the  jeopardy  from  attaching.  Hall  y.  State,  12  Ala.  App.  42, 
67  South.  739.  In  People  y.  Ho-Sing,  6  Cal.  App.  752,  93  Pac.  204,  the 
accused  was  indicted  for  robbery.  The  indictment  was  insufficient 
to  charge  robbery,  but  did  sufficiently  charge  larceny.  He  was  con- 
yicted  of  robbery.  It  was  held,  reversing  the  conyictio]\  f or  robbery, 
that  accused  could  not  again  be  tried  for  the  larceny;  he  haying  been 
in  jeopardy  for  that  offense  under  the  first  indictment. 

*T  Ante,  p.  460. 

*•  1  Chit  Or.  Law,  455;  2  Hale.  P.  C.  246;  Wrote  T.  Wigges,  4 
Coke,  45b,  46;  Gom.  y.  Roby,  12  Pick.  (Mass.)  504.  And  see  Jackson 
y.  State,  11  OkL  Cr.  523,  148  Pac  1058.  But  the  discharge  of  the 
defendant  under  an  indictment  for  manslaughter  on  the  ground  that 
the  jury  failed  to  agree  is  no  bar  to  a  subsequent  indictment  for  mur- 
der on  the  same  facts.  People  ex  reL  Bullock  y.  Hayea,  166  App. 
Diy.  507,  151  N.  T.  Supp.  1075. 
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For  the  same  reason,  an  acquittal  on  an  indictment  for 
assault  or  assault  and  battery  will  bar  a  prosecution  for  the 
same  act  as  an  aggravated  assault,  such  as  an  assault  with 
intent  to  murder,  to  rape,  or  to  rob,  provided  (and  this 
qualification  is  important)  that,. in  the  particular  jurisdic- 
.  tion,  there  could  have  been  a  conviction  of  the  simple  as- 
sault or  assault  and  battery  on  proof  of  the  aggravated  as- 
sault; and,  subject  to  the  same  qualification,  an  acquittal 
on  an  indictment  for  an  assault  with  intent  to  rape,  to  rob, 
or  to  murder  will  bar  a  subsequent  prosecution  for  the  con- 
summated crime  of  rape,  robbery,  or  murder.^* 

In  some  states,  as  we  have  seen,  where  the  aggravated 
assault  is  a  felony,  it  is  held  that  it  merges  the  misdemeanor 
of  assault  or  assault  and  battery,  so  that  there  could  be  no 
conviction  of  the  latter  on  proof  of  the  former,  and,  there- 
fore, that  acquittal  of  the  misdemeanor  cannot  be  a  bar  to 
an  indictment  for  the  felony.  And  in  other  states,  where 
the  aggravated  assault  is  a  misdemeanor,  it  is  held,  on  the 
same  principle,  that  an  acquittal  thereof  cannot  bar  a  prose- 
cution for  the  consummated  offense  which  is  a  felony.'® 

(5)  In  reason,  and  by  the  weight  of  authority,  if  the  pros- 
ecuting officer  elects  to  prosecute  for  an  act  as  constituting 
a  certain  offense,  and  the  defendant  is  convicted  of  that 

*»  People  V.  PurceU  (Gen.  Sess.)  16  N.  Y.  Supp.  199;  State  v.  Smith/ 
43  Vt.  324;  Com.  v.  Arner,  149  Pa.  35,  24  AU.  83;  Franklin  v.  State, 
85  Ga.  570,  11  S.  K  876;  dissenting  opinion  of  Blddle,  J.,  in  State  v. 
•  Hattabough,  66  Ind.  223.  In  People  v.  PurceU,  supra,  it  was  held 
that  an  acquittal  on  a  charge  of  assault  and  battery  is  a  bar  to  an  in- 
dictment for  rape.  In  State  v.  Smith,  supra,  it  was  held  that  an  ac- 
quittal or  conviction  of  assault  with  intent  to  rape  will  bar  a  prose- 
cution for  rape.  In  Com.  y.  Arner,  supra,  it  was  held  that  a  perscm 
who  has  been  convicted  of  fornication  and  bastardy  cannot  thereaft- 
er be  tried  for  rape  for  the  same  act  In  Franklin  v.  State,  supra,  it 
was  held  that  an  acquittal  on  an  indictment  for  simple  assault  wiU 
bar  a  prosecution  for  aggravated  assault  Of  course,  in  all  these 
cases  the  transaction  on  which  both  indictments  were  based  was  the 
same. 

»o  Com.  V.  Boby,  12  Pick.  (Mass.)  502;  State  v.  Hattabough,  66  Ind, 
223;  Severln  v.  People,  37  111.  414;  People  v.  Saunders,  4  Parker, 
Cr.  R.  (N.  Y.)  196;  State  v.  Uttlefield,  70  Me.  452.  35  Am.  Bep.  335; 
Murphy  v.  Com.,  23  Grat  (Va.)  960;  Beg.  v.  Morris,  10  Cox,  Cr.  Cas. 
480. 
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offense,  he  cannot  afterwards  be  prosecuted  for  the  same 
act  under  aggravating  circumstances  which  change  its  legal 
character.  But,  if  the  aggravating  circumstances  do  not  in- 
tervene until  after  the  first  corfviction,  it  is  otherwise. 
Some  of  the  cases,  as  we  shall  see,  are  in  conflict  with  this 
rule. 

A  conviction  of  larceny,  for  instance,  under  an  indictment 
for  burglary  and  .larceny,  was  held  a  bar  to  an  indictment 
charging  the  same  felonious  taking  as  a  robbery.  To  hold 
otherwise,  it  was  said,  would  be  to  subject  the  defendant  to 
a  second  prosecution  for  the  same  felonious  taking.*^  So, 
where  a  person  has  been  convicted  of  assault  with  intent  to 
commit  rape,  he  cannot  afterwards  be  prosecuted  for  rape.'* 
And,  where  a  person  has  been  convicted  of  fornication  and 
bastardy,  he  cannot  afterwards  be  prosecuted  for  the  same 
act  as  rape.'*  So,  where  a  man  is  indicted  and  convicted  of 
an  assault  and  battery,  he  cannot  be  afterwards  indicted  for 
the  same  transaction  as  a  riot.  "The  state,"  it  was  said  in 
such  a  case,  "cannot  divide  an  offense  consisting  of  several 
trespasses  into  as  many  indictments  as  there  are  acts  of 
trespass  that  would  separately  support  an  indictment,  and 
afterwards  indict  for  the  offense  compounded  of  them  all ; 
as,  for  instance,  to  indict  for  an  assault,  then  for  a  battery, 
then  for  imprisonment,  then  for  a  riot,  then  for  a  mayhem, 
etc.  But,  upon  an  indictment  for  any  of  these  offenses,  the 
court  will  inquire  into  the  concomitant  facts,  and  receive 

»i  State  V.  Lewis,  9  N.  C.  98,  11  Am.  Dec  741;  Floyd  v.  State,  80 
Ark.  94,  96  S.  W.  125. 

»2  State  V.  Smith.  43  Vt.  324. 

»»  Com.  V.  Arner,  149  Pa.  35,  24  Atl.  83.  A  conviction  of  fornica- 
tion bars  a  subsequent  trial  for  bastardy  based  on  the  same  transac- 
tion. Com.  V.  Evans,  45  Pa.  Sujper.  Ct.  174.  A  conviction  for  battery 
bars  an  indictment  for  assault  with  intent  to  commit  murder.  Peo- 
ple v.  McDaniels,  137  Cal.  192,  69  Pac.  1006,  59  L.  R.  A.  578,  92  Am. 
St.  Bep.  81.  A  conviction  of  petit  larceny  bars  a  proSfecution  for 
grand  larceny.  Storrs  v.  State,  129  Ala.  101,  29  South.  778.  A  con- 
viction of  assault  and  battery  bars  a  prosecution  for  assault  with  in- 
tent to  ravish.  State  v.  Blevins,  134  Ala.  213,  32  South.  637.  But  in 
State  V.  Rose,  89  Ohio  St.  ?83,  106  N.  E.  50,  L.  R  A.  1915A,  256,  it 
was  held  that  an  indictment  for  "contributing  to  the  nioral  delin- 
quency of  a  female  by  sexual  intercourse  with  her"  was  no  bar  to  an 
indictment  for  rape  on  the  same  female. 

Clabk  Cb.Pboc.(2d  Ed.)— 80 
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information  thereof,  by  way  of  aggravating  the  fine  and 
punishment,  and  will  proportion  the  same  to  the  nature  of 
the  offense,  as  enhanced  by  all  these  circumstances,  and  no 
indictment  will  afterwards  lie  for  any  of  these  separate  facts 
done  at  the  same  time/*  •* 

As  has  been  said,  this  rule  does  not  apply  where  the  ag- 
gravating circumstances  did  not  intervene  until  after  the 
former  conviction.  Thus,  where  a  man  is  convicted  and 
punished  for  an  assault  and  battery,  or  assault  with  intent 
to  kill,  and  the  person  subsequently  dies,  he  may  be  prose- 
cuted for  the  murder  or  manslaughter.*' 

Where  a  person  assaults  and  wounds,  or  kills  or  other- 
wise injures,  two  persons  at  the  same  time  by  the  same  act, 
there  is  a  conflict  of  authority  as  to  whether  a  prosecution 
for  the  offense  against  one  will  bar  a  prosecution  for  the 
offense  against  the  other.  Some  courts  hold  that  in  suQh  a 
case  but  one  crime  is  committed,  and  therefore  there  can  be 
but  one  prosecution.**  Others  hold  the  two  woundings, 
killings,  etc.,  constitute  twO  distinct  crimes,  and  that  a  pros- 
ecution for  one  does  not  bar  a  prosecution  for  the  other.*^ 

•«  State  T.  Ingles,  3  N.  O.  4. 

•V  Reg.  T.  Morris,  10  Ck>x,  Or.  Cas.  480;  People  v.  Puro^  (Gen.  Sess.) 
16  N.  Y.  Supp.  109;  Diaz  v.  U.  S.,  223  U.  S.  442,  32  Sop.  Ct  260,  56 
L.  Ed.  500,  Ann.  Cas.  19130,  1138. 

s<  State  T.  Damflon,  2  Tyler  (Vt.)  387.  But  see  Keeton  y.  Com.,  92 
Ky.  622,  18  S.  W.  359 ;  Gunter  y.  State,  111  Ala.  23,  20  Sooth.  632,  66 
Am.  St  Rep.  17 ;  Sadberry  y.  State,  39  Tex.  Gr.  IL  466,  46  S.  W.  639. 
"tf  one  l^  a  single  yolition  should  discharge  Into  a  congregation  of 
pec^le  a  firearm  loaded  with  peas  for  shot,  and  each  of  60  different 
persons  should  be  hit  by  a  pea,  it  would  be  startling  to  affirm  that 
lie  could  be  punished  for  assault  and  battery  60  times,  and  onoe  for 
disturbing  the  meeting."    1  Blsh.  New  Or.  Law,  {  1061. 

»T  People  y.  Fox,  269  111.  300,  110  N.  B.  26;  Com.  y.  Browning,  146 
Ky.  770,  143  S.  W.  407 ;  People  y.  Majors,  65  Cal.  138,  3  Paa  697, 
62  Ain.  Rep.  295.  "Manifestly,  appellee,  if  first  tried  for  the  shooting 
and  wouncUng  of  Cay  wood,  could  not  be  eonyicted  on  proof  that  he 
shot  Stewart,  though  both  Caywood  and  Stewart  were  wounded  by 
one  and  the  same  shot  As  well  might  it  be  argued  that,  in  the  kill- 
ing of  seyeral  of  the  same  famUy  by.  putting  poison  in  the  food  eaten 
by  them,'  eonyiction  of  the  poisoner  for  the  death  of  one  of  them 
would  bar  a  prosecution  for  the  killing  of  the  othera  If  one  should 
throw  a  bomb  into  a  crowd,  and  kill  seyeral  persons,  it  could  not 
be  maintained  that  his  eonyiction  for  the  death  of  on^  of  them  would 
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(6)  Where  the  same  act,  or  different  acts  in  the  same 
transaction,  constitute  separate  and  distinct  offenses,  nei- 
ther an  acquittal  nor  a  conviction  of  one  of  such  offenses 
will  bar  a  subsequent  prosecution  for*  another ;  but,  since  a 
felony  merges  a  misdemeanor  arising  out  of  the  same  act,  a 
conviction  of  the  felony  will  bar  a  subsequent  prosecution 
for  the  misdemeanor. 

To  sustain  a  plea  of  former  conviction,  the  offenses  must 
be  tl^e  same.**  If  a  man  should  rob  and  then  murder  an- 
other, his  conviction  of  the  robbery  would  not  bar  a  prose- 
cution and  punishment  for  the  ipurder,  for  the  offenses  are 
distinct,  and  one  felony  does  not  merge  in  another.'" 

The  same  is  true  of  misdemeanors.  Where  the  same  act 
or  acts  constitute  separate  and  distinct  misdemeanors,  the 
defendant  may  be  separately  prosecuted  and  punished  for 
each.  Under  the  Massachusetts  statutes,  keeping  a  tene- 
ment for  the  illegal  sale  of  intoxicating  liquors  is  one  of- 
fense, while  keeping  liquors  with  intent  to  sell  them  is  an- 
other offense.  A  conviction  for  keeping  a  tenement  may 
therefore  be  had,  though  the  only  evidence  is  as  to  liquors 
for  the  keeping  of  which  with  intent  to  stU  the  defendant 
has  already  been  convicted  and  punished.** 

Iwr  a  prosecatlon  against  him  for  the  killing  of  any  of  the  others. 
It  seems  to  us  that  the  mere  statement  of  appellee's  contention  con- 
stitutes Its  refutation."    Com.  v.  Browning,  supm. 

»8  1  Chit.  Cr.  Law,  452,  462 ;  2  Hawk.  P.  C.  c.  25,  §§  1,  3 ;  Id.  a  86. 
§  10;  2  Hale,  P.  G.  253.  Where  accused,  after  shooting  deceased  in 
his  dwelling,  set  fire  to  the  dwelling,  his  conviction  of  murder  on  an 
indictment  dmrglng  a  killing  with  a  pistol  is  no  bar  to  an  indictment 
for  the  arson.    State  v.  Rodgers,  100  S.  G.  77,  84  S.  E.  304. 

89  Clark,  Cr.  Law,  35. 

40  Com.  v.  McShane,  110  Mass.  502.  See,  also,  as  to  punishnfent 
for  separate  ofTens^  arising  out  of  the  same  act,  State  v.  Inness, 
53  Me.  536;  Smith  v.  Com.,  7  Grat  (Va.)  593;  Keeton  v.  Com.,  92  Ky. 
522,  18  S.  W.  359 ;  State  v.  Wheeler,  62  Vt  439,  20  Atl.  601 ;  Arring- 
ton  V.  Com.,  87  Va.  96,  12  S.  E.  224,  10  L.  R.  A.  242 ;  post,  p.  468. 
In  Ball  y.  State,  67  Miss.  358,  7  South.  353,  it  was  held  that  a  con- 
viction for  intoxication  and  profanity  did  not  bar  a  prosecution  for 
disturbing  religious  worship  growing  out  of  the  same  transaction ;  and 
in  State  y.  Ross,  4  Lea  (Tenn.)  442,  that  a  conyictlon  for  disturbing 
a  religious  assenA>ly  by  discharging  a  firearm  was  not  a  bar  to  a 
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And  generally,  if  several  acts  of  trespass,  though  grow- 
ing out  of  the  same  transaction,  are  separate  and  distinct, 
each  may  be  prosecuted  as  a  separate  oflFense.*^  ^  Thus, 
where  a  person  assaults  A.  with  intent  to  kill  him,  and, 
when  B.  comes  to  A.'s  assistance,  assaults  B.  with  a  like 
intent,  the  two  offenses  are  distinct,  and  a  prosecution  for 
the  assault  on  i\.  will  not  bar  a  prosecution  for  the  assault 
on  B.**  And  it  has  been  held  that  where  a  man  presents  a 
pistol  at  two  persons  at  the  same  time,  and  demands  theit 
property,  compelling  a  surrender  thereof  by  both  at  the 
same  time,  he  commits  two  separate  and  distinct  offenses — 
an  assault  and  robbery  of  each — and  may  be  prosecuted  for 
both." 

prosecution  for  an  attenfpt  to  commit  murder  by  the  same  act.  In 
Ruble  Y.  State,  51  Ark.  170,  10  S.  W.  262,  a  conviction  for  selling 
liquor  without  a  Ucense  was  held  not  to  bar  a  prosecution  for  selling 
liquor  to  a  minor,  though  both  prosecutions  were  predicated  on  the 
same  act  of  gelling. 

*i  Ashton  V.  State,  31  Tex.  Or.  R.  482,  21  S.  W.  48;  Samu^  v. 
State,  25  Tex.  App.  538,  8  S.  W.  656;  Womack  v.  State,  7  Cold.  (Tena) 
508;  State  v.. Pariah,  8  Rich.  (S.  O.)  323;  State  v.  Nash,  86  N.  O. 
650.  41  Am.  Rep.  4T2;  Smith  v.  CJom.,  7  Grat  (Va.)  503;  Vaughan  r. 
Ck>m.,  2  Va.  Cas.  273 ;  Greenwood  y.  State,  64  Ind.  260. 

«s  Ashton  y.  State,  supra. 

*»  Keeton  v.  CJom.,  92  Ky.  522,  18  S.  W.  359.  Some  of  the  courts, 
however,  would  hold  this  only  a  single  offense.  See  ante,  p.  466. 
State  V.  Damon,  2  Tyler  (Vt)  387.  In  State  v.  Roe^baum,  23  Ind. 
App.  236,  56  N.  E.  110,  77  Am.  St  Repi  432,  a  statute  made  it  a  mis- 
demeanor for  a  shopkeeper  to  permit  persons  other  than  himself  to  be 
in  the  shop  during  certain  prohibited  hours.  A.  was  indicted  for 
permitting  X.  to  be  in  the  shop  during  the  prohibited  hours,  and  was 
acquitted.  He  was  subsequently  indicted  for  allowing  Y.  to  be  in  the 
shop  during  such  hours.  A.*  pleaded  in  abatement  that  Y.  was  in  the 
shop  in  company  with  X.  at  the  timte  alleged  in  the  fdrmer  indict- 
ment, and  at  no  other  time.  The  court  held  that  the  former  acquit- 
tal was  a  bar.  In  Black  v.  State,  13  Ga.  App.  '641,  79  S.  E,  173^ 
defendant  was  indicted  for  perjury  in  swearing  that  he  was  not  mar- 
ried, and  acquitted.  He  was  later  indicted  for  other  false  testimony 
in  the  same  case.  The  court  held  the  second  prosecution  was  barred, 
saying:  '*The  identity  of  the  proceeding  and  of  the  oath  administered 
the  witness  exclude  the  possibility  that  the  witness  is  guilty  of  nofore 
than  one  pei^ury  in  the  particular  investigation.  There  is  but  one 
violation  of  the  oath."  See,  also,  State  v«  Barnes,  26  S.  D.  268,  128 
N.  W.  170. 
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At  common  law,  where  the  same  act  constitutes  both  a 
felony  and  a  misdemeanor^  the  latter  is  merged  in  the  for- 
mer. A  conviction  of  rape  or  murder  or  robbery,  for  in- 
stance, would  bar  a  subsequent  prosecution  for  assault  with 
intent  to  rape,  murder,  or  rob.** 

Pleading — Issue  and  Judgment  on  Plea 

The  special  plea  of  autrefois  acquit  or  convict  is  neces- 
sary, for  a  former  acquittal  or  conviction  is  not  admissible 
under  the  general  issue  of  not  guilty,  nor  is  it  admissible  on 
demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error.** 
The  plea  consists  partly  of  matter  of  record  and  partly  of 
matter  of  fact.  The  matter  of  record  is  the  former  indict- 
ment and  acquittal  or  conviction,  and  the  matter  of  fact  is 
the  averment  of  the  identity  of  the  offense  and  of  the  per- 
son. The  plea  must  set  forth  the  record  of  the  former  ac- 
quittal or  conviction,*®  and  it  must  state  that  the  charge  and 
person  are  the  same  as  in  the  first  prosecution.*^  In  case 
of  felony,  it  was  formerly  necessary  .in  such  a  plea  to  plead 

44  Clark,  Gr.  Law,  (8  Ed.)  46. 

4s  State  y.  Barnes,  32  Me.  534 ;  Com.  y.  Merrill,  8  Allen  (Mass.)  647 ; 
Com.  y.  Chesley,  107  Mass.  223 ;  Com.  y.  O'NeU  (Mass.)  29  N.  E.  1146 ; 
Zachary  v.  State,  7  Baxt  (Tema.)  1;  Justice  v.  Com.,  81  Va.  209; 
Riekles  y.  State,  68  Ala.  538;  U.  S.  y.  MoUer,  16  Blatchf.  65,  Fed. 
Cas.  No.  15,794 ;  Pe<^le  y.  Cuatt,  70  Misc.  Rep.  453,  126  N.  Y.  Supp. 
1114 ;  State  y.  White,  71  Kan.  356,  80  Pac.  589,  6  Ann.  Cas.  132.  By 
statate  in  some  states  this  defense  may  be  made  nnder  the  plea  of  not 
guilty.  Hanklns  y.  People,  106  111.  628 ;  Clem  y.  State,  42  Ind.  420, 
13  An*.  Rep.  369.  In  People  y.  Harding,  63  Mich.  481.  19  N.  W.  H55, 
it  was  held  that  while  ordinarily  former  Jeopardy  must  be  pfleaded 
on  arraignment,  yet  if,  on  the  second  trial,  it  be  claimed  that  the 
accused  was  put  in  Jeopardy  by  a  former  proceeding,  and  the  record 
itself  discloses  all  the  facts,  they  need  not  be  pleaded  anew.  See, 
also,  State  y.  White,  71  Kan.  356,  80  Pac  589,  6  Ann.  Cas.  132. 

4«  2  Hale,  P.  C.  241,  243,  255 ;  1  Chit  Cr.  Law,  459 ;  2  Hawk,  P.  C. 
c.  35,  §  2 ;  Vaux*s  Case,  '4  Coke,  44a ;  Rex  v.  Wildey,  1  Maule  &  S. 
188 ;  Rex  v.  Emden,  9  East,  438 ;  Rex  v.  Vandercomb,  2  Leach,  Crown 
Cas.  712 ;  Grisham  v.  State,  19  Tex.  App.  504. 

4T  1  Hale,  P.  C.  255,  392 ;  2  Hale,  P.  C.  241 ;  1  Chit  Cr.  Law,  460; 
2  Hawk.  P.  O.  a  35,  t  3;  Smith  y.  State,  52  Ala.  407. 
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over  not  guilty  of  the  offense  charged,**  but  this  does  not 
now  seem  to  be  required.** 

The  prosecuting  officer  may  either  reply,  taking  issue  up- 
on the  averments  of  identity,  or  nul  tiel  record  (no  such  rec- 
ord) if  he  intends  to  dispute  the  fact  of  an  acquittal  or  con- 
viction,'®  or  he  may  demur  if  he  relies  on  its  insufficiency  as 
a  matter  of  law.*^  The  plea  concludes  with  a  prayer  for 
defendant's  discharge,  and  must  be  verified.'*  As  we  have 
seen,  a  plea  setting  up  two  distinct  defenses  is  bad  for  du- 
plicity.*** If,  therefore,  in  a  plea  of  autrefois  acquit,  the  de- 
fendant were  to  set  up  two  distinct  records  of  acquittal,  the 
plea  would  be  bad.**  In  case  of  felony,  if  the  plea  is  held 
bad,  the  judgment  is  respondeat  ouster,  unless  the  defend- 
ant has  pleaded  over  in  the  plea  in  which  case  the  jury  are 
merely  charged  again  to  inquire  of  the  second  issue.**  In 
England  in  cases  of  misdemeanor,  the  defendant  cannot 
plead  over,  and  the  judgment  against  him  on  the  plea  is 
final  and  as  upon  a  conviction.**  Generally,  however,  in 
this  country,  no  such  distinction  between  felonies  and  mis- 
demeanors is  recognized,  but  the  defendant  is  allowed  to 

*8  2  Hale.  P.  C.  255;  1  Chit  Cr.  Law,  460. 

*«Com.  V.  Goddard,  13  Mass.  455;  Barge  r.  Com.,  3  Pen.  &  W. 
(Pa.)  262,  23  Am.  Dea'81. 

50  2  Hale,  P.  C.  255;  1  Chit.  Or.  Law.  460;  Bex  v.  Wildey.  1  Maule 
&  S.  184 ;  Bex  v.  Bowman,  6  Car.  &  P.  101,  33KJ31te  v.  State,  9  Yerg. 
(Tenn.)  357.  \ 

81  Bex  V.  Vandercomb,  2  Leach,  Crown  Cas.  TJ.5,  716;  State  v. 
Locklin,  59  Vt.  654.  10  Atl.  464.  S 

52  2  Hale,  P.  C.  392;  Bex  v.  Vandercomb,  2  Leach.  X^own  Cas.  715. 

5»  Ante,  p.  428.  ^ 

B*  Bex  V.  Sheen.  2  Car.  &  P.  634.  ^ 

56  Rex  V.  Boche,  1  Leach,  Crown  Ciaa  134 ;  Bex  v.  Wilitey,  1  Maule 
ft  S.  184 ;  Bex  t.  Coogan.  1  Leach.  Crown  Cas.  448;  Bex  y.  Vander- 
comb, 2  Leach,  Crown  Caa  721 ;  Com.  v.  Boby,  12  Pick,  (.lass.)  510 ; 
Comf.  V.  Wade,  17  Pick.  (Mass.)  .402.  Where  there  is  a  plk  over  In 
the  plea  of  autrefois  acquit  or  convict,  the  Jury  cannot  be  cfiV»ed  at 
the  same  time  with  both  issues,  but  they  must  first  deteiml^  the 
plea  of  former  acquittal  or  conviction.  Bex  v.  Boche,  1  Leach,  Jfown 
Ca&  135;  Com.  v.  Merrill,  8  Allen  (Mass.)  545.  '•^ 

50  1  Chit.  Cr.  Law,  461;  Bex  v.  Taylor,  3  Bam.  &  C.  502;  Rei"^- 
Goddard,  2  Ld.  Baym.  922 ;  Bex  v.  Gibson,  8  East,  107 ;  Beg.  v.  B A 
5  Cox,  Cr.  Caa  11. 
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plead  over  in  all  cases.^^  In  all  cases  when  the  plea  is  sus- 
tai;ied  the  defendant  is  discharged.'* 

These  pleas  must  always  be  pleaded  after  the  acquittal 
or  conviction.  They  cannot  be  taken  advantage  of  as  a 
plea  in  abatement  that  another  indictment  for  the  same 
offense  is  pending.** 

As  we  have  already  seen,  autrefois  acquit  and  convict  are 
favored  pleas,  being  pleas  in  bar,  and  admit  of  a  lower  de- 
gree of  certainty  than  an  indictment,  and  a  still  lower  de- 
gree of  certainty  than  pleas  in  abatement  or  other  dilatory 
pleas.** 

SAME^— PLEA  OF  PARDON 

139.  If  the  defendant  lias  been  pardcmed,  he  must  specially 
plead  that  fact  in  bar,  in  order  to  take  advantage  of 
it,  unless  the  pardon  is  by  a  public  statute,  of  which 
the  court  must  take  judicial  notice. 

If  an  offender  has  been  pardoned,  he  cannot  be  tried  for 
the  offense.  If  the  pardon  is  by  a  public  statute,  the  court 
must  take  judicial  notice  of  it;  but  if  it  is  a  special  pardon, 
of  which  the  court  cannot  thus  take  notice,  it  must  be  spe- 
cially pleaded.*^    A  pardon,  if  pleaded  at  all  before  verdict, 

87  Com.  y.  Goldlng,  14  Gray  (Mass.)  49;  Ooxtf.  y.  Goddard,  13  Mass. 
465 ;  Falkner  y.  State,  3  Helsk.  (Teun.)  33 ;  McFarland  y.  State,  68 
Wis.  400,  32  N.  W.  226,  60  Am.  Rep.  867.  Contra,  by  statute,  People 
y.  Brtggs.  1  Dak.  302  (289),  46  N.  W.  451.     ' 

»«2  Hale,  P.  C.  391. 

»» 1  Chit  Cr.  Law,  463;  Reg.  y.  Goddard,  2  Ld.  Raym.  920;  Rex 
y.  Stratton,  Doug.  240;  Wlthipole's  Case,  CJro.  Car.  147;  State  v. 
Benham,  7  Conn.  418 ;  ante,  pp.  433,  442. 

•0  Ante,  p.  178;  Harp  y.  State,  59  Ark.  113,  26  S.  W.  714. 

•1  3  Inst  234;  2  Hawk.  P.  C.  c.  37,  §  61;  U.  S.  v.  Wilson,  7  Pet. 
150,  8  Lu  Ed.  640;  Id.,  Baldw.  91,  Fed.  Cas.  No.  16,730;  State  y. 
Keith,  63  N.  C.  140.  CJontra,  Territory  y.  Richardson,  9  Okl.  579, 
60  Pac.  244,  ,49  L.  R.  A.  440,  holding  that  a  pardon  may  be  set  up  on 
a  motion  to  dismiss  the  indictn^ent  The  court  said:  "All  that  is 
requisite  is  that  the  attention  of  the  court  shall  be  called  to  the  fftct 
that  a  full  and  absolute  pardon  has  been  granted,  and  the  court  be- 
fore whom  the  matter  is  pending  will  itself  determine  whether  the 
eyidence  is  suflacient" 
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must  be  pleaded  before  the  general  issue,  unless  the  date  is 
subsequent  to  the  pleadings,  for  the  defendant  is  estopped 
by  his  plea  of  not  guilty  and  issue  thereon.'*  Failure  to 
plead  a  pardon  will  prevent  the  defendant  from  taking  ad- 
vantage of  it  in  bar  of  the  trial  and  conviction ;  but  it  does 
not  necessarily  subject*him  to  punishment.  It  may  be  taken 
advantage  of  at  any  time,  even  after  conviction  and  judg- 
ment.'*  At  common  law,  production  of  a  pardon  after  judg- 
ment of  conviction  would  cause  reversal  of  the  judgment, 
but  would  not  remove  the  attainder  consequent  upon  the 
judgment.'* 


SAME— AGREEMENT  TO  TURN  STATE'S 

EVIDENCE 

140.  In  Texas,  and  perhaps  in  other  states,  the  defendant 
may  plead  in  bar  an  agreement  with  the  state's  at- 
torney to  turn  state's  evidence  against  his  accom- 
plice. 

This  question  was  considered  at  some  length  by  the  Tex- 
as court  in  a  recent  case,  and  it  was  held  that  the  trial  court 
erred  in  sustaining  a  demurrer  to  such  a  plea  on  the  ground 
that  it  was  unauthorized  by  law.  It  was  held  that  the 
state's  attorney  had  a  right  to  make  such  an  agreement,  and 
that  the  defendant  might  set  it  up,  and  claim  a  discharge  at 
the  hands  of  the  court.*'^  The  plea  is  addressed  solely  to 
the  court,  and  the  sufficiency  of  the  evidence  to  support  it 
is  not  a  question  for  the  jury.** 

•2  Fost.  Or.  Law,  43 ;  2  Hawk.  P.  0.  c.  87,  |  67 ;  XT.  S.  r.  Wilson, 
7  Pet.  150,  8  L.  Ed.  640;  Com.  v.  Lockwood,  109  Mass.  339,  12  Am. 
Rep.  699.  Contra,  Territory  v.  Richardson,  9  Okl.  579,  60  Pac.  244, 
49  L.  R.  A.  440,  holding  that  a  pardon  can  be  pleaded  at  any  stage 
of  the  proceedings  before  the  execution  of  the  sentence. 

««4  Bl.  Commf.  337;  1  Chit  Cr.  Law,  466;  2  Ha^k.  P.  0.  e.  37,  f 
59 ;  6  Coke,  14 ;   Com.  v.  Lockwood,  109  Mass.  323,  12  Am.  Bep.  699. 

•4  4  Bl.  Comm.  837. 

«5  Camron  v.  State,  32  Tex.  Cr.  B.  180,  22  S.  W.  682, 40  Am.  St  Rep. 
763,  and  authorities  there  cited. 

o«  Camron  v.  State,  32  Tex.  Cr.  B.  180,  22  S.  W.  682,  40  Am.  St 
Rep.  763 ;  Cameron  y.  Same  (Tex.  Cr.  App.)  25  S.  W.  28a 
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SAME^PLEA  OF  NOT  GUILTY— GENERAL 

ISSUE 

^    141.  If  the  defendant  pleads  not  guilty,  he  thereby  denies 

every  fact  and  circumstance  necessary  to  make  him 
guilty  of  the  crime  charged.  When  the  issue  is 
joined,  this  forms  what  is  called  the  ''general  is- 
sue." 

The  plea  of  not  guilty  puts  in  issue  the  whole  of  the 
charge,  not  merely  whether  the  defendant  actually  did  the 
acts  charged,  but  also  the  criminal  intention  with  which  he 
is  alleged  to  have  done  them,  and  the  legal  quality  of  the 
guilt  to  be  deduced  from  the  whole.**  In  civil  cases,  if  the 
facts  are  admitted,  and  the  defense  is  that  they  were  ren- 
dered legal  by  circumstances,  a  special  justification  must  be 
pleaded ;  but  in  criminal  cases  all  matters  of  justification  or 
excuse  may  be  shown  under  the  general  issue/*  In  an 
indictment  for  murder,  for  instance,  the  defendant  cannot 
plead  that  he  killed  the  deceased  while  in  a  passion  caused 
by  provocation,  so  that  the  offense  was  manslaughter  only ; 
or  that  he  killed  him  to  prevent  his  escape  from  arrest  for 
felony,  and  was  therefore  justified ;  or  that  he  killed  him  in 
self-defense,  and  was  therefore  excusable;  or  that  he  was 
of  tender  years,  or  insane ;  but  he  must  simply  plead  "not 
guilty,"  and  he  may  show  these  circumstances  under  that 
plea.** 

In  civil  actions  the  statute  of  limitations  must  generally 
^     be  specially  pleaded,  but  in  criminal  cases  it  is  generally 


«T  1  Chit.  Or.  Law.  470 ;  4  Bl.  CJomm.  338. 

•8  2  Hale,  P.  C.  258 ;  4  Bl.  Comm.  338 ;  Martin  T.  Com.,  1  Mass. 
847 ;  Savage  v.  State,  18  Fla.  909 ;  Adams  v.  State,  28  Fla.  511,  10 
South.  106 ;  Hodge  v.  State,  29  Fla.  500, 10  South.  556 ;  State  v.  Farr, 
12  Rich.  (S.  C.)  24 ;  Richards  v.  State,  82  Wis.  172,  51  N.  W.  652 ; 
MUls  V.  State,  76  Md.  274,  25  Ati.  229 ;  Cooper  v.  State,  64  Md.  44, 
20  AU.  986. 

••  2  Hale,  P.  C.  258,  304;   4  Bl.  Comm.  33a 
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held  that  it  may  be  shown  under  the  plea  of  not  guilty  that 
the  prosecution  is  barred.^® 

A  plea  of  not  guilty,  as  we  have  seen,  may  always  be  with- 
drawn, to  admit  of  a  confession  or  plea  of  guilty ;  ^^  but  a 
plea  of  not  guilty  cannot  be  withdrawn  so  as  to  allow  the 
defendant  to  demur  or  plead  in  abatement  or  specially  in 
bar,  unless  by  leave  of  the  court.^* 

Other  questions  in  relation  to  the  plea  of  not  guilty  have 
been  already  considered.^* 

* 
T»  U.  S.  V.  Brown,  2  LoweU,  267,  Fed.  Cas.  No.  14,065;  State  v.  Car- 
penter,  74  N.  O.  230 ;   Com.  v.  Ruff ner,  28  Pa.  259. 

7 1  Ante,  p.  429. 

72  Ante,  pp.  428,  434,  438. 
78  Ante,  p.  421. 
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TIME  OF  TRIAL— CONTINUANCE 

142.  The  defendant  is  entitled  to  a  speedy  trial,  and,  if  it  is 
denied  him,  he  must  be  discharged.  But  this  does 
not  prevent  a  reasonable  continuance  on  applica- 
tion of  the  prosecution,  in  order  that  it  may  proper- 
ly prepare  for  trial. 


\ 


476  TBIAL  AND  TBBDICT  (Ch.  12 

143.  The  defeildant  may  be  arraigned  and  tried  immediate- 
ly upon  presentation  of  the  indictment,  unless  he 
can  show  ground  for  a  continuance.  If»  without 
fault  on  his  part,  he  is  unprepared  for  trial,  or  if  it 
appears  that  a  fair  and  impartial  trial  cannot  then 
be  had,  a  continuance  should  be  granted  hinu 

■ 

Defendants  Right  to  Speedy  Triai 

Every  person  held  on  a  criminal  charge  has  the  legal 
right  to  demand  a  speedy  trial,  and,  if  it  is  denied  him,  he 
isf  entitled  to  be  discharged  on  habeas  corpus.  The  right 
was  guaranteed  to  the  English  people  by  the  Magna  Charta, 
and  confirmed  by  subsequent  bills  of  right,  which  are  a  part 
of  our  common  law.  Independently  of  this,  the  same  right 
is  guaranteed  to  us  by  the  Constitutions  of  the  United 
States  and  the  different  states.  "The  speedy  trial  to  which 
a  person  charged  with  crime  is  entitled  under  the  Constitu- 
tion is  a  trial  at  such  a  time,  after  the  finding  of  the  indict- 
ment, regard  being  had  to  the  terms  of  court,  as  shall  afford 
the  prosecution  a  reasonable  opportunity,  by  the  fair  and 
honest  exercise  of  reasonable  diligence,  to  prepare  for  a 
trial ;  and,  if  the  trial  is  delayed  or  postponed  beyond  such 
period,  when  there  is  a  term  of  court  at  which  the  trial 
might  be  had,  by  reason  of  the  neglect  or  laches  of  the  pros- 
ecutiori  in  preparing  for  trial,  such  delay  is  a  denial  to  the 
defendant  of  his  right  to  a  speedy  trial."  ^  Reasonable  and 
necessary  delay  is  not  a  denial  of  the  right.  "It  is  very 
clear  that  one  arrested  and  accused  of  crime  has  not  the 
right  to  demand  a  trial  immediately  upon  the  accusation  or 
arrest  being  made.  He  must  wait  until  a  regular  term  of 
the  court  having  jurisdiction  of  the  offense  with  which  he 
is  charged,  until  an  indictment  is  found  and  presented,  and 
until  the  prosecution  has  had  a  reasonable  time  to  prepare 
for  the  trial.  Nor  does  a  speedy  trial  mean  a  trial  immedi- 
ately upon  the  presentation  of  the  indictment  or  the  arrest 
upon  it.  It  simply  means  that  the  trial  shall  take  place  as 
soon  as  possible  after  the  indictment  isf  found,  without  de- 
priving the  prosecution  of  a  reasonable  time  for  prepara- 

1  U.  S.  v.  Fox,  3  Mont  512,  quoted  In  Black,  Ck)nst  Law,  603. 


/ 
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tion.  The  law  does  not  exact  impossibilities,  extraordinary 
efforts,  diligence  br  exertion  from  the  courts  or  the  repre- 
sentatives of  the  state;  nor  does  it  contemplate  that  the 
right  to  a  speedy  trial  shall  operate  to  deprive  the  state  oia 
reasonable  opportunity  of  fairly  prosecuting  criminals."  * 
Whenever,  therefore,  without  fault  on  the  part  of  the  prose- 
cution, delay  is  necessary  in  order  that  it  may  procure  the 
attendance  of  material  witnesses,  or  otherwise  prepare  prop- 
erly for  trial,  or  because  the  prosecuting  officer  is  sick,  or 
unable  to  attend,  a  reasonable  continuance  should  be  grant- 
ed.'  But  the  court  has  no  power  to  g^ant  a  continuance  on 
application  of  the  state  without  good  cause  therefor  being 
shown.  Mere  want  of  preparation  on  the  part  of  the  state 
is  not  sufficient  cause  if,  by^the  exercise  of  reasonable  dili- 
gence, it  could  have  been  prepared.* 

By  statute,  in  some  jurisdictions,  it  is  expressly  declared 
that  the  defendant  must  be  brought  to  trial  within  a  certain 
time,  or  be  discharged,  and  acquitted  of  the  offense,'  unless 
good  excuse  is  shown  for  the  delay.  In  other  jurisdictions 
he  is  not  discharge4  from  the  offense,  but  only  discharged 
from  confinement.* 


«  Ex  parte  Stanley,  4  Nev.  116.  And  see  Stewart  v.  State,  13  Ark. 
720i  Nixon  v.  State,  2  Smedes  &  M.  (Miss.)  497,  41  Am.  Dec.  601; 
City  of  Oreston  v.  Nye,  74  Iowa,  369,  37  N.  W.  777;  Arrowsmith  v. 
State,  131  Tenn.  480,  175  8.  W.  545,  L.  R,  A.  1915E,  363. 

3  CJom.  V.  Carter,  11  Pick.  (Mass.)  278;  People  v.  Shufelt,  61  Mich. 
237,  28  N.  W.  79;  People  v.  Weeks,  99  Mich.  86,  57  N.  W.  1091; 
Sample  v.  State,  138  Ala.  259,  36  South.  367. 

*  U.  S.  V.  Fox,  3  Mont  513;  Klock  v.  People,  2  Parker,  Cr.  B.  (N. 
Y.)  676;  Benton  v.  Com.,  90  Va.  328,  18  S.  E.  282.  As  where  the  state 
failed  to  provide  a  public  prosecutor.  State  v.  Sims,  1  Overt.  (Tenn.) 
253. 

B  See  Durham  v.  State,  9  Ga.  306;  McGuire  v.  Wallace,  109  Ind. 
284, 10  N.  B.  Ill;  State  v.  Wear,  145  Mo.  162,  46  S.  W.  1099. 

8  State  V.  Garthwaite,  23  N.  J.  Law,  143;  In  re  Begerow,  136  Cal. 
293,  68  Pac  773,  56  L.  B.  A.  528.  Since  the  state  has  the  right  to 
prosecute  and  try  a  person  while  such  person  is  serving  a  sentence  of 
imprisonment  for  another  crime,  the  right  of  an  accused  to  be  tried 
within  the  period  fixed  by  statute  is  not  abridged  by  the  fact  that 
during  all  of  such  period  he  was  in  prison.  Arrowsmith  v.  State,  131 
Tenn.  480, 175  S.  W.  545.  L.  B,  Al  1915E,  363;  State  v.  Keefe,  17  Wyo. 
227,  98  Pac  122,  22  L.  B.  A.  (N.  S.)  896,  17  Ann.  Caa.  J.61;  Flagg  v. 
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The  statutes  vary  in  other  provisions,  and  the  student 
should  consult  the  statutes  of  his  own  state.  Some  provide 
that  the  accused  is  not  entitled  to  the  benefit  of  the  statute 
if  the  delay  happen  on  his  application,  or  with  his  assent; 
some  except  from  the  operation  of  the  statute  persons 
charged  with  certain  crimes. 

An  application  for  trial  must  generally  be  shown  and  a 
denial  of  or  resistance  to  the  application,"  to  entitle  the  ac- 
cused to  a  discharge.^  If  the  delay  is  caused  by  the  accused 
he  is  not  entitled  to  the  benefit  of  the  statute.* 

Defendants  Right  to  Delay — Continuance 

There  is  nothing  at  all,  in  the  absence  of  statutory  provi- 
sions in  particular  jurisdictions,  to  prevent  the  state  from 
arraigning  the  defendant,  and  putting  him  upon  his  trial,  at 
the  same  term  at  which  the  indictment  is  presented,  or  even 
on  the  same  day,  provided  the  defendant  cannot  show  suffi- 
cient ground  for  a  continuance.*      n 

Same — Want  of  Preparation 

Every  person  charged  with  crime  should  be  allowed  a 
reasonable  time  for  preparing  his  defense.  If  he  and  his 
counsel  have  used  due  diligence,  and  have  been  unable  to 
properly  prepare  for  trial,  a  motion  for  a  continuance  should 
be  granted.^*     For  this  reason  the  defendant  should  not 

State,  11  Ga.  App.  37,  74  S.  B.  562;  Dudley  v.  State,  55  W.  Va.  472, 
47  S.  E.  285;  In  re  Garvey,  7  Colo.  502,  4  Pac.  75a  Contra,  GlUes- 
ple  V.  Stete,  176  lU.  238,  52  N.  E.  250. 

T  Moreland  v.  State,  51  Ga.  192;  Hunley  v.  State,  105  La.  636,  31 
S.  E.  543;  State  v.  Enke,  85  Iowa,  35,  51  N.  W.  1146.  The  demand 
must  be  made  in  due  time.  If  the  accused  fails  to  appear  when  his 
case  is  called,  he  has  no  legal  right  to  demand  a  ti^  subsequently. 
Moreland  v.  State,  supra. 

•  Moreland  v.  State,  51  Ga.  192.  In  Com.  v.  Jailer  of  AUegheny 
County,  7  Watts  (Pa.)  366,  the  accused  was  convalescing  from  small- 
pox when  he  demanded  trial.  In  Respublica  y.  Arnold,  3  Yeates  (Pa.) 
263,  he  had  kept  the  state's  witnesses  away  from  the  trial.  In  Com. 
V.  Hale,  13  Phila.  (Pa.)  452,  he  was  a  fugitive  from  Justice.  In  all 
of  these  cases  it  was  held  the  accused  was  not  entitled  to  be  dls- 
chftr  fired 

» 1  Chit  Or.  Law,  483;  2  Hale,  P.  a  28,  29;  2  Inst  568;  4  Inst 
164;  4  BL  Comm.  351. 

10  North  V.  People.  139  111.  81,  28  N.  E.  966;  State  v.  Deschamps,  41 
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ordinarily  be  forced  to  a  trial,  immediately  after  the  indict-* 
ment  is  presented,  but  should  be  g^ven  until  the  following 
term  to  engage  counsel,  procure  attendance  of  witnesses, 
and  otherwise  prepare  for  his  defense.  There  may  be  cases 
in  which  he  should  be  prepared  for  an  immediate  trial^  as 
where  he  has  been  in  custody,  charged  with  the  crime,  for 
some  time  before  the  presentation  of  the  indictment,  and 
has  had  the  advice  and  assistance  of  counsel,  or  an  oppor- 
tunity to  procure  such  assistance;  and,  if  this  is  the  case, 
he  has  no  right  to  a  continuance.  A  continuance  should 
never  be  granted  merely  for  delay,  or  for  the  mere  conven- 
ience of  the  defendant  or  his  counsel.^^  If  the  defendant  has 
been  negligent  in  not  preparing  for  trial,  want  of  prepara- 
tion is  no  ground  for  a  continuance,  and  negligence  of  his 
counsel  must  ordinarily  be  imputed  to  him.^*  If  his  counsel 
has  acted  treacherously  or  in  bad  faith,  a  continuance  should 
be  granted.*' 

Same — Absence  or  Sickness  of  Defendant  or  His  Counsel 

As  we  shall  presently  see,  there  can  be  no  trial  for  a  fel- 
ony, in  the  absence  of  the  defendant.  In  misdemeanor 
cases,  where  the  defendant  is  too  ill  to  attend  the  trial,  or 
is  otherwise  unable  to  attend,  without  fault  on  his  part,  a 
continuance  should  be  granted.**  If  the  counsel  for  defend- 
ant is  too  ill  to  attend,  and  the  defendant  has  had  no  time, 
or  was  unable,  to  procure  other  counsel,  he  is  entitled  to  a 

La.  Ann.  1051,  7  South.  133;  Blackman  v.  State,  76  Ga.  288;   State  v. 
Brooks,  39  La.  Ann.  239,  1  South.  421. 

11  Vance  v.  CJom.,  2  Va.  Cas.  162;  i>eople  v.  Jackson,  111  N.  Y.  362, 
19  N.  B.  54;  State  v.  Duncan,  28  N.  C.  98. 

12  Rex  V.  D'Eon,  1  W.  Bl.  510,  3  Burrbws.  1513;  Smith  v.  State,  132 
Ind.  145,  31  N.  E.  807;  People  v.  McGonegal,  62  Hun,  622.  17  N.  T. 
Supp.  147;  People  V.  Collins,  75  Cal.  411,  17  Pac.  430;  Price  v.  Peo- 
ple, 131  111.  223,  23  N.  E.  639;  Com.  v.  Bucderi,  153  Pa.  535,  26  Ati. 
228;  May  v.  State,  38  Neb.  211,  56  N.  W.  804;  Maloney  v.  Traverse, 
87  Iowa,  306,  54  N.  W.  155;  Ballard  v.  State,  31  Fla.  266,  12  South. 
865;  Dobson  v.  State  (Ark.)  17  S.  W.  3.  See  North  v.  People,  139  111. 
81,  28  N.  B.  966. 

18  State  V.  Lewis,  74  Mo.  222. 

1*  Hays  V.  Hamilton,  68  Ga.  833.  But  not  where  his  inability  to 
be  present  Is  due  to  his  voluntary,  4ntozicatlon«  State  v.  Ellvln,  51 
Kan.  784,  33  Pac.  547. 
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continuance.**  But  the  mere  absence  of  counsel  because 
engaged  in  other  business,  or  even  because  of  sickness* 
where  the  defendant  is  represented  by  other  counsel,  or 
could  have  procured  other  counsel,  is  ordinarily  no  ground 
for  a  continuance.^®  If  the  defendant's  counsel  has  sudden- 
ly withdrawn  from  the  case  without  leaving  time  or  oppor- 
tunity to  employ  other  counsel,  a  continuance  should  be 
granted.*^ 

Same — Absence  of  Witness 

A  continuance  should  be  granted  because  of  the  absence 
of  a  material  witness  for  the  defendant,  if  due  diligence  has 
been  used  to  procure  his  attendance,  and  there  is  a  reason- 
able prospect  of  his  being  present  at  the  time  to  which  the 
continuance  is  asked.*'    The  expected  testimony  must  be 

15  Hayley  v.  Grant,  Sayer,  63;  People  v.  Logan,  4  Cal.  188;  Dau^- 
tery  v.  State,  33  Tex.  Or.  B.  173,  26  S.  W.  60;  lioyd  v.  State,  45  Ga. 
67. 

le  State  v.  Koontz,  31  W.  Va.  127,  5  S.  B.  328;  State  v.  Stegner.  72 
Iowa,  13,  33  N.  W.  340;  State  v.  Rainsberger,  74  Iowa,  196,  37  N.  W. 
153;  Harvey  v.  State.  67  Ga.  639;  Burnett  v.  State,  87  Ga.  622,  13 
S.  E.  552;  Boblnson  v.  State,  82  Ga.  535,  9  S.  B.  528;  Mizon  v.  State. 
85  Ga.  455,  11  S.  B.  874;  Long  v.  People,  135  lU.  435,  25  N.  E.  851, 
10  L.  R.  A.  48;  People  v.  Goldenson,  76  Cal.  328.  19  Pac.  161;  Stock- 
holm V.  State,  24  Tex.  App.  598,  7  S.  W.  338;  Roberts  v.  People,  9 
Colo.  458,  13  Pac.  630;  State  v.  Bailey,  94  Mo.  311,  7  S.  W.  425; 
Stephens  v.  Com.  (Ky.)  6  S.  W.  456;  Bates  v.  Com.  (Ky.)  16  S.  W» 
528;  Newberry  v.  State,  26  Fla.  334,  8  South.  445;  State  v.  SuUiyan, 
43  Kan.  563,  23  Pac.  645;  State  v.  Murdy,  81  Iowa,  603,  47  N.  W.  867. 

17  Jackson  v.  State,  88  Ga.  784,  15  S.  E.  677;  Wray  v.  People,  78 
IlL  212. 

18  Bex  V.  D*Eon,  1  W.  BL  610,  3  Burrows,  1513 ;  Hewitt's  Case,  IT 
Grat  (Va,)  629;  Hunt  v.  Com.  (Ky.)  24  S.  W.  623;  PhUlips  v.  Com., 
90  Va.  401,  18  S.  E.  841;  Dawson  v.  State,  32  Tex,  Cr.  R.  535,  25  S. 
W.  21,  40  Am.  St  Rep.  791;  Walton's  Case,  32  Grat  (Va.)  863;  Peo- 
ple V.  Vermilyea,  7  Cow.  (N.  Y.)  383 ;  State  v.  Maddox,  117  Mo  667, 
23  S.  W.  771;  Pettlt  v.  State,  135  Ind.  303,  34  N.  E.  1U8;  Bowlin  v. 
Com.,  94  Ky.  391,  22  S.  W.  543;  Walker  v.  State.  32  Tex.  Cr.  R.  175, 
22  S.  W.  685;  North  v.  People,  139  111.  81,  28  N.  E.  966;  Sutton  v. 
People,  119  111.  250,  10  N.  E.  376.  Refusal  to  grant  a  continuance  In 
a  proper  case  for  this  cause  is  not  cured  by  the  trial  court  adjourn- 
ing to  the  home  of  the  witness  and  there  tendering  the  witness  to  de- 
fendant. Carter  t.  State,  100  l^iss.  342,  56  South.  454,  Ann.  Cas. 
1914A,  369. 
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material/*  and  it  is  not  material  if  it  is  altogether  irrele- 
vant ;  **  nor  if  it  is  merely  cumulative,  or  if  the  facts  could 
be  proved  by  other  witnesses  present;  *^  nor  if  it  is  merely 
impeaching;  **  nor  if  it  is  as  to  character;  *•  nor  in  some 
states  by  statute,  if  it  is  probably  false.**  The  defendant 
must  not  have  been  guilty  of  laches,  but  must  have  used 
due  diligence  to  procure  the  attendance  of  the  witness,  or 
to  procure  his  deposition.**  It  must  also  appear  that  there 
is  a  reasonable  prospect  that  the  attendance  of  the  witness 
will  be  procured  at  the  time,  to  whfth  the  continuance  is 

i»  Rex  V.  lyEon,  1  W.  Bl.  610,  3  Burrows,  1613;  People  v.  Ander- 
son, 53  MldL  60,  18  N.  W.  561;  Hurd  v.  Com.,  5  Leigh  (Va.)  715; 
State  V.  Spillman,  43  La.  Ann.  1001,  10  South.  108;  Dow  v.  State,  31 
Tex.  Cr.  R.  278,  20  S.  W.  583;  Steele  v.  People,  45  lU.  152;  Earp  v. 
Com.,  9  Dana  (Ky.)  302. 

20  state  V.  Turlington,  102  Mo.  642,  16  S.  W.  141;  Abrigo  v.  State, 
20  Tex.  App.  143,  15  S.  W.  408. 

21  Henderson  v.  Com.  (Ky.)  15  S.  W.  782;  State  v.  Hmstock,  45  La. 
Ann.  298,  12  South.  352;  Scott  v.  State  (Tex.  Cr.  App.)  25  S.  W.  783; 
Attaway  v.  State,  81  Tex.  Cr.  B.  475,  20  S.  W.  925;  Higginbotham  v. 
State  (Tex.  Cr.  App.)  20  S.  W.  360;   Nelson  v.  Com.  (Ky.)  23  S.  W. 

•350;   Sneed  v.  State,  47  Ark.  180,  1  S.  W.  68.    But  see  People  v.  Ah 
Lee  Doon,  97  Cal.  171,  31  Pac.  933. 

2  2  Earp  V.  Ck>m.,  9  Dana  (Ky.)  302;  State  v.  Howell,  117  Mo.  307, 
23  S.  W.  263. 

23  Rex  V.  Jones,  8  East,  34;  McNealy  v.  State,  17  Fla.  198;  People 
V.  Wilson,  3  Parker,  Cr.  B.  (N.  Y.)  199;  Rhea  v.  State,  10  Yerg. 
(Tenn.)  258;  State  v.  Klinger,  43  Mo.  127.  Except,  perhaps,  under 
peculiar  circumstances.    State  v.  IJ^ash,  7  Iowa,  347. 

24  Maul  V.  State,  33  Tex.  Cr.  B.  228,  26  S.  W.  199;  Loakman  v. 
State,  32  Tex.  Cr.  B.  563,  2?  S.  W.  22 ;  Cockerell  v.  State,  32  Tex.  Cr. 
B.  585.  25  S.  W.  421. 

2  6  Rex  V.  D'Eon,  1  W.  Bl.  510,  3  Burrows,  1513;  Jamison  v.  Peo- 
ple, 145  m.  357,  34  N.  E.  486;  People  v.  Ah  Lee  Doon,  97  Cal.  171,  31 
Pac.  933;  Price  V.  State.  57  Ark.  165,  20  S.  W.  1091;  Com.  v.  Buc- 
derl,  153  Pa.  5S5.  26  Aa  228;  Dingman  v.  State,  48  Wis.  486,  4  N. 
W.  668;  Stultz  v.  State  (Tex.  Cr.  App.)  24  S.-  W.  649;  Scott  v.  State 
(Tex.  Cr.  App.)  25  S.  W.  783;  Gibson  v.  State,  59  Miss.  341;  Lewis  v. 
State,  89  Ga.  803,  15  S.  E.  772;  State  v.  Farrington,  90  Iowa,  673,  57 
N.  W.  606;  State  v.  Banks,  118  Mo.  117,  23  S.  W.  1079;  Marler  v. 
Com.  (Ky.)  24  S.  W.  608;  State  v.  McCoy,  111  Mo.  517,  20  S.  W.  240; 
Glover  v.  State,  89  Ga.  391,  15  S.  E.  496;  Wormeley  v.  Com.,  10  Grat 
(Va.)  658;  Early  v.  Com.,  86  Va.  921,  11  S.  E.  795;  Holt  v.  Com.,  2 
Va.  Cas.  156;  Koussell  v.  Com.,  28  Grat.  (Va.)  930;  Unsel  v.  Com./.  87 
Ky.  368,  8  S.  W.  144, 

Clark  Cb.  Proc.(2d  Ed.) — 31 
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asked,  and  therefore  a  contiftuance  will  not  ordinarily  be 
granted  where  the  witness  is  beyond  the  jurisdiction  of  the 
court,  so  that  he  cannot  be  compelled  to  attend.** 

If  the  state  admits  that  the  absent  witness  will  testify  as 
stated  by  the  defendant,  and  the  statement  is  admitted  as 
evidence,  a  continua^nce  will  generally  be  denied.'^ 

Error  ii>  refusing  to  grant  a  continuance  on  this  ground 
is  cured  if  the  witness  appears  in  court  before  the  trial  is 
ended,  and  the  defendant  examines  him,  or  is  given  an  op- 
portunity to  examine  him.** 

Same — Local  Prejudice  and  fyrdfement — Tampering  with 
Jury 
As  the  accused  is  entitled  to  a  fair  trial,  in  some  cases 
local  prejudice  against  the  defendant  may  be  ground  for  a 
continuance.  The  defendant  should  not  be  forced  to  a  trial 
af  a  time  when  the  public  excitement  is  so  great  that  it  may 
probably  Intimidate  or  otherwise  influence  the  jury,  and 

28  Rex  V.  D'Eon,  1  W.  Bl.  510,  3  Burrows,  1513;  Com.  v.  Millard, 
1  Mass.  6;  Mull's  Case,  8  Grat  (Va.)  695;  Woolfolk  v.  State,  85  Ga. 
e9,  11  S.  E.  814;  State  v.  FUes,  1  Tread.  Const  (S.  C.)  234;  Skates 
r.  State,  64  Miss.  644,  1  South.  843,  60  Am.  Rep.  70;  State  v.  Ihiffy, 
38  La.  Arm.  419,  2  South.  184;  People  v.  Lewis,  64  Cal.  401,  I'Pac. 
490.  But  a  continuance  may,  in  the  discretion  of  the  court,  be  grant- 
ed to  take  the  deposition  of  a  witness  abroad,  where  depositions  may 
be  ased,  or  to  procure  his  attendance  where  he  wUl  probably  volun- 
tarily attend.  Rex  v.  Morphew,  2^aule  &  S.  602;  White  v.  Com.,  80 
Ky.  480;  McDermott  v.  State,  89  Ind.  187;  State  v.  Klinger,  43  Mo. 
127. 

27  Com.  V.  Knapp,  9  Pick.  (Mass.)  515,  20  Am.  Dec  491;  People  v. 
Wilson,  3  Parker,  Cr.  R.  (N.  Y.)  199;  Johnson  v.  Com.,  94  Ky.  578,  23 
S.  W.  507;  Baker  v.  State,  58  Ark.  513,  25  S.  W.  603;  Hickam  v.  Peo- 
ple, 137  IlL  75,  27  N.  B.  88;  Van  Meter  v.  People,  60  HL  168;  Stete  t. 
Stickney,  53  Kan.  308,  36  Pac.  714,  42  Am.  St.  Rep.  284;  Wise  t. 
State,  34  Ga.  348;  HoodV.  State,  93  Ga.  168,  18  S.  E.  553;  Browning 
V.  State,  33  Miss.  48;  Hall  v.  Com.,  94  Ky.  322,  22  S.  W.  333;  Rob- 
erts V.  Com.,  94  Ky.  499,  22  S.  W.  845;  Pace  v.  Com.,  89  Ky.  204,  12 
S.  W.  271.  But  see  State  v.  Hickman,  75  Mo.  416.  Some,  but  not  aU, 
courts  require  the  state  to  admit  the  truth  of  the  exx>ected  testimony. 
See-  the  cases  cited  supra;  and  see  People  v.  Vermilyea,  7  Cow.  (N. 
Y.)  369;  Olds  v.  Com.,  3  A.  K.  Marsh.  (Ky.)  467. 

sa  MitcheU  v.  State,  22  Ga.  211,  68  Am.  Dec.  493;  State  v.  Banks, 
118  Mo.  117,  23  S.  W.  1079;  Vaughn  v.  Com.  (Ky.)  23  S.  W.  371. 
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prevent  a  fair  and  impartial  trial.^*  There  must  be  some- 
thing more  than  mere  public  excitement ;  it  must  be  such  as 
will  probably  thus  unduly  influence  the  jury,  and  this  proba- 
bility must  be  shown.'®  Where  means  have  been  used  to 
unduly  influence  the  jury,  a  continuance  should  be  grant- 
ed." 

Practice 

In  all  cases  a  motion  for  a  continuance  must  be  supported 
by  an  affidavit  pr  affidavits  setting  forth  the  grounds  upon 
which  it  is  asked." ^  Care  should  be  exercised,  in  preparinjf 
the  affidavit,  to  state  sufficient  facts  to  entitle  the  applicant 
to  a  continuance,  for  if  the  affidavit  is  insufficient,  the  appli- 
cation will  be  denied.  It  is  not  sufficient  in  applying  for  a 
continuance  because  of  the  absence  of  a  material  witness, 
to  state  in  the  affidavit  that  the  witness  is  a  material  one, 
and  is  absent,  except  perhaps  where  there  is  no  cause  to 
suspect  that  the  application  is  made  merely  for  delay .•• 
The  affidavit  must  state  definitely  what  the  defendant  ex- 
pects the  absent  witness  to  testify,  so  that  the  court  may 
see  that  the  testimony  is  material,  and,  further  than  this,  it 
must  show  that  due  diligence  has  been  used  to  procure  the 
attendance  of  the  witness,  and  that  his  attendance  will  prob- 
ably be  procured."*    The  affidavit  on  application  by  the  de- 

29  Com.  V.  Dunham,  Thatcher,  Cr.  Cas^(Mass.)  516;  Reg.  v.  Bolam, 
2  Moody  &  R.  192;   Bishop  v.  State,  9  Ga:  121.  / 

«o  BaUard  v.  State,  31  Fla.  266,  12  South.  865;  Baw  v.  State,  33 
Tex.  Cr.  R.  24,  24  S.  W.  293;  Miller  v.  State,  32  Tex.  Cr.  819,  20  S.  W. 
1103;  Woolfolk  v.  State,  85  Ga.  69,  11  S.  E.  814.  Seeding  v.  State, 
91  Temi.  617,  20  Si  W.  169. 

»i  Bex  V.  IToliffe,  4  Term  R.  285;  Rex  v.  Gray,  1  Burrows,  510. 

»» 1  Chit.  Cr.  Law,  492;  State  v.  Underwood,  44  La.  Ann.  1114,  11 
South.  823;  MitcheU  v.  State,  92  Tenn.  668,  23  S.  W.  68. 

«»  Rex  V.  D'Bon,  1  W.  BL  510,  3  Burrows,  1513;  Rex  v.  Jones,  8 
East,  37;  Palmer  v.  State,  165  Ala.  129,  51  South.  35a 

»4  Rex  V.  D'Eon,  1  W.  Bl.  514,  3  Burrows,  1513;  Rex  v.  Jones,  8 
East,  31,  37;  Hurd  y.  Com.,  5  Leigh  (Va.)  715;  State  v.  Underwood, 
supra;  State  v.  Harrison,  36  W.  Va.  729,  15  S.  E.  982,  18  L.  R  A- 
224;  Green  v.  Com.  (Ky.)  24  S.  W.  623;  Boyd  v.  Stete,  33  Fla.  316, 
14  South.  836;  Martin  v.  State,  32  Tex.  Cr.  R.  441,  24  S.  W.  512;  Rol- 
lins V.  State,  32  Tex.  Cr.  R.  566,  25  S.'W.  125;  State  v.  Whitton,  68 
Mo.  91;   State  v.  Aired,  115  Mo.  471,  22  S.  W.  363;   State  v.  Fox,  79 
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fendant  may  be  made  by  himself,  and  should  be  so  made 
where  he  knows  the  facts,  and  is  competent  to  swear  to 
them.  It  need  not  necessarily  be  made  by  him.  It  should 
in  all  cases  be  made  by  the  person  or  persons  who  are  able 
to  swear  to  the  facts  stated.    If  the  defendant  knows  the 

« 

facts,  and  can  swear  to  them,  he  should  make  the  affidavit ; 
otherwise/  it  may  be  made  by  his  counsel  or  by  third  per- 
sons.'* Some  courts  allow  counter  affidavits  to  be  filed  in 
opposition  to  the  motion,*®  but  others  hold  that  it  is  unau- 
thorized.'^ 

Joint  Defendants 

Where  there  are  several  defendants,  who  may  be  tried 
separately,  the  case  may, be  continued  as  to  some  and  de- 
nied as  to  others.** 

Discretion  of  Court 

A  motion  for  a  continuance  is  addressed  to  the  discre- 
tion of  the  court,  and  its  ruling  thereon  will  not  be  reviewed 
except  in  a  clear  case  of  abuse  of  discretion.*'  The  court, 
however,  cannot  act  arbitrarily,  but  must  be  guided  by  rules 
of  law.    An  abuse  of  discretion  will  in  most  states  be  ground 

Mo.  109;  State  v.  Dusenberry,  112  Mo.  277,  20  S.  W.  461;  Smith  v. 
State,  132  Ind.  145,  31  N.  E.  807;  Faulkner  v.  Territory,  6  N.  M.  46*, 
30  Pac.  905;  Moody  v.  People,  20  111.  315;  Sutton  v.  People,  145  111. 
279,  34  N.  E.  420;  North  v.  People,  139  Dl.  81,  28  N.  E.  966;  Long  v. 
People,  135  111.  435,  25  N.  E.  851,  10  L.  R.  A.  48;  Davis  v.  State,  85 
Tenn.  522.  3  S.  W.  348;  Carthaus  v.  State,  78  Wis.  560,  47  N.  W.  629; 
White  V.  State,  86  Ala.  69,  5  South.  674;  Warner  v.  State,  114  Ind. 
137,  16  N.  E.  189;  JBeavers  v.  State,  58  Ind.  530. 

SB  Mpody  T.  People,  20  111.  315;  Reg.  v.  Langhurst,  10  Ck)z,  Cr.  Gas. 
353. 

«•  State  V.  Murdy,  81  Iowa,  603,  47  N.  W.  867;  State  v.  Bailey.  94 
Mo,  311,  7  S.  W.  425;   State  v.  Slmien,  30  La.  Ann.  296. 

«T  Price  V.  People,  131  IlL  223,  23  N.  B.  639;  Miller  v.  State.  29 
Neb.  437,  45  N.  W.  451.  It  has  been  held  that  error  in  allowing  a 
counter  affidavit  is  harmless.    Price  v.  People,  supra. 

«»  White  V.  State,  31  Ind.  262. 

89  People  V.  Collins,  75  Cal.  411,  17  Pac.  430;  State  v.  Bradley.  90 
Mo.  160.  2  S.  W.  284;  ^tate  v.  Primeaux,  39  La.  ^jm,  673,  2  South. 
423;  Brown  v.  State,  85  Tenn.  439,  2  S.  W.  895;  Hicks  v.  State,  25 
Fla.  535,  6  South.  441;  Isaacs  v.  U.  S.,  159  U.  S.  487. 16  Sup.  Ct.  51, 
40  L.  Ed.  229;  Com.  v.  Buccleri,  153  Pa.  535.  26  AtL  228;  State  T. 
Severn,  225  Mo.  580,  125  S.  W.  769. 
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for  reversing  a  conviction.**  In  a  few  stales  the  ruling  of 
the  court  on  a  motion  for  a  continuance  because  of  absence 
of  a  witness,  and  perhaps  on  other  grounds,  will  not  be  re- 
viewed at  all.** 


PLACE  OF  TRIAL— CHANGE  OF  VENUE 

144.  Ordinarily  the  trial  must  take  place  in  the  county  in 
which  the  offense  was  committed  and  the  indict- 
ment presented ;  but  either '  at  common  law  or  by 
statute,  if  the  defendant  cannot  have  a  fair  and  im- 
partial trial  in  that  county,  the  case  may  be  taken 
to  an  adjoining  county.  This  is  called  a  change  of 
venue. 

We  have  already  shown  that  a  criminal  prosecution  must 
generally  be  instituted,  and  the  trial  had,  in  the  county  in 
which  the  oif ense  was  committed ;  and  we  have  also  shown 
the  exceptional  cases  in  which  a  prosecution  may  be  insti- 
tuted and  carried  on  in  one  county  for  an  offense  committed 
in  another.** 

At  common  law,  if  a  fair  and  impartial  trial  could  not  be 
had  in  the  county  in  which  the  offense  was  committed,  the 
defendant  could  apply  for  and  obtain  a  change  of  the  place 
of  trial  to  an  adjoining  county.*'  This  is  what  is  meant  by 
change  of  venue.  There  is  doubt  as  to  the  extent  to  which 
the  common  law  in  this  respect  is  in  force  in  this  country. 
The  question  was  fully  considered  by  the  New  Hampshire 
court;  in  a  late  case,  and  it  held  that  the  common  law  was 
there  in  force,  so  as  to  authorize  a  change  of  venue  on  the 
defendant's  application.**    In  Vermont,  on  the  other  hand, 

*o  See  the  cases  heretofore  cited. 

41  Walker  v.  State,  91  Ala.  76,  9  South.  87;  State  v.  Wyse.  33  S. 
C.  582,  12  S.  E.  556;   State  v.  Pankey,  104  N.  C.  840,  10  S.  E.  315. 

42  Ante,  p.  10.  The  appUcatlon  for  a  change  must  be  seasonably 
made,  If  no  time  Is  fixed  by  the  statute.  State  ex  rel.  Lefebvre  v, 
Clifford,  65  Wash.  313,  118  Pac.  40. 

48  1  Chit.  Cr.  Law,  494;  R^x  v.  Cowle,  2  Burrows,  834;  State  v. 
Albee,  61  N.  H.  423,  60  Am.  Rep.  325. 

44  state  v.  Albee,  61  N.  H.  423,  60  Am.  Rep.  325.    See  Pe<^le  v. 
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where  a  statute  provided  generally  that  the  trial  should  be 
had  in  the  county  in  which  the  offense  was  committed, 
which,  as  we  have  seen  is  merely  a  declaration  of  the  com- 
mon law,  it  was  said  (not  held)  that  there  could  be  no 
change  of  venue  unless  authorized  by  a  statute.*"  It  is  now 
expressly  provided  by  statute,  perhaps  in  all  the  states,  that 
the  defendant  shall  be  entitled  to  a  change  of  venue  on 
showing  one  of  the  grounds  therefor  specified  in  the  ^statute. 

A  statute  allowing  a  change  of  venue  on  the  defendant's 
application,  or  with  his  consent,  is  not  in  violation  of  the 
constitutional  provision  that  the  trial  shall  be  had  in  the 
county  where  the  offense  was  committed  or  the  indictment 
was  presented,  for  the  defendant  may  waive  his  privilege  to 
be  there  tried.**  At  the  common  law  and  in  some  states  a 
change  can  be  made  on  application  of  the  prosecuting  attor- 
ney, or  by  the  court  ex  mero  motu,  without  the  defendant's 
consent**^  But  in  those  states  whose  Constitutions  secure 
to  the  accused  the  right  to  be  tried  in  the  county  where  the 
crime  was  committed  a  change  of  venue  can  be  made  only 
on  the  request  of  the  accused.** 

All  of  the  statutes  are  designed  to  give  the  defendant  a 
change  of  venue  when  he  cannot  have  a  fair  and  impartial 
trial  in  the  county  in  which  the  offense  was  committed. 
The  grounds  upon  which  the  change  may  be  demanded  are 

Vermliyea,  7  Cow.  (N.  Y.)  108;  People  v.  Mather,  3  Wend,  (N.  Y.) 
434. 

*5  State  T.  Howard,  31  Vt  414. 

4<  State  V.  Albee,  61  N.  H.  423,  60  Am.  Rep.  325;  Dnla  y.  State, 
8  Yerg.  (Tenn.)  511 ;   Perteet  v.  People,  70  111.  171. 

4T  Rex  V.  Harris,  3  Burr.  1330;  People  v.  Webb,  1  Hill  (N.  Y.) 
179;  People  v.  Baker,  3  Parker,  Cr.  R.  (N.  Y.)  181;  Adams  v.  State 
(Tex.  Or.  App.)  23  S.  W.  691;  People  v.  Peterson,  93  Mich.  27,  52 
N.  W.  1039;  CJom.  v.  Davidson,  91  Ky.  162,  15  S.  W.  53;  McMman 
▼.  State,  68  MdL  307,  12  Atl.  8 ;  People  v.  Fuhrmann,  103  Mich.  593, 
61  N.  W.  865;  State  v.  Winchester,  18  N.  D.  534,  122  N.  W.  lUl,  21 
Ann.  Cas.  1196  (by  statute). 

48  State  V.  Denton,  6  Cold.  (Tenn.)  539;  Wheeler  v.  State,  24  Wis. 
52;  Dougan  v.  State,  30  Ark.  41;  Cochrane  v.  State,  6  Md.  400; 
Bramlett  v.  State,  31  Ala.  376;  State  v.  Gut,  13  Minn.  341  (GIL  315); 
Gut  y.  Minnesota,  9  Wall.  35,  19  L.  Ed.  573;  State  v.  Knapp,  40 
Kan.  148,  19  Pac.  728;  Ex  parte  Rivers,  40  Ala.  712. 
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prejudice  or  disqualification  of  the  judge/*  prejudice  in  the 
minds  of  the  people  of  the  county  in  which  the  offense  was 
committed,'^  in  some  states  difficulty  in  obtaining  a  jury  on 
a  second  trial."^  Convenience  of  witnesses  is  not  sufficient 
cause/^ 

Affidavits  must  be  filed  or  testimony  produced  by  the 
defendant  in  support  of  the  motion/'  and  the  affidavits  and 
witnesses  must  state  the  facts  showing  that  an  impartial 
trial  cannot  be  had.  It  is  not  sufficient  merely  to  state  that 
a  fair  and  impartial  trial  cannot  be  had.**  The  state  may 
in  like  manner  file  counter  affidavits  in  opposition  to  the 
motion.**  But  in  some  states  an  affidavit  of  prejudice  of 
the  judge  cannot  be  resisted  by  counter  affidavits.** 

The  motion,  when  made  on  the  groiind  of  local  prejudice, 
is  addressed  to  the  discretion  of  the  presiding  judge,  and,  if 
he  is  satisfied  that  the  prejudice  is  not  sufficient  to  prevent 
a  fair  and  impartial  trial,  he  may  deny  the  motion ;  and,  un- 
less there  is  a  clear  abuse  of  discretion  in  denying  the  mo- 

,  *»  Ex  parte  Curtis,  3  Minn.  274  (Gil.  188) ;  Vanderkarr  v.  State, 
51  Ind.  91;  State  v.  Hennlng,  3  S.  D.  492,  54  N.  W.  536.  Contra, 
Johnson  v.  State,  31  Tex.  Cr.  R.  456,  20  S.  W.  985. 

»o  People  V.  Lee,  5  Cal.  353;  People  v.  Graham,  21  Cal.  261 ;  State 
T.  Crafton,  89  Iowa,  109,  56  N.  W.  257;  Jamison  v.  People,  145  111. 
357,  34  N.  B.  486;  State  v.  Olds,  19  Or.  397,  24  Pac.  394 ;  Garcia  v. 
State,  34  Fla.  31i;  16  South.  223;  Bowman  v.  Com.,  96  Ky.  8,  27  S. 
W.  870. 

61  Com.  V.  Oleary,  148  Pa.  26,  23  Atl.  1110. 

B«  People  V.  Harris,  4  Denio  (N.  Y.)  150. 

8«  The  requirement  of  aflSdavits  is  satisfied  if  witnesses  in  support 
of  the  motion  are  produced  in*  open  court,  swok*n  by  the  Judge,  and 
their  statements  taken  down  by  the  official  stenographer.  State  v. 
Sullivan,  39  S.  C.  400,  17  S.  B.  865.  In  some  states  affidavits  of  oth- 
ers than  the  defendant  are  necessary.  See  State  v.  Turlington,  102 
Mo.  642.  15  S.  W.  141. 

54  People  V.  Bodine,  7  Hill  (N.  Y.)  147;  Wormeley  v.  Com.,  10 
Grat  (Va.)  658 ;  Peters  v.  U.  S.,  2  Okl.  116,  33  Pac.  1031.  Salm  v. 
State,  89  Ala.  56,  8  South.  66.  As  to  examination  of  affiants  to  test 
their  credibility,  see  Jackson  v.  State,  54  Ark.  243,  15  S.  W.  607. 

»5  State  V.  Belvel,  89  Iowa,  405,  56  N.  W.  545,  27  L.  R.  A.  846; 
Baw  V.  State,  33  Tex.  Cr.  R.  24,  24  S.  W.  293;  Fierson  v.  State,  21 
Tex.  App.  14,  17  S.  W.  468;  Perrin  v.  State,  81  Wis.  135,  60  N.  W. 

516. 

56  Cantwell  v.  People,  138  111.  602,  28  N.  B.  964. 
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tion,  his  ruling  will  not  be  reviewed.*^  In  case  of  abuse  of 
discretion,  denial  of  the  motion  will  be  ground  for  setting  a 
conviction  aside. '•  In  most  states  it  is  held  that  the  court 
has  no  discretion  where  the  application  is  based  on  the  prej- 
udice of  the  judge,  and  that  the  change  must  be  granted  as 
a  matter  of  course.** 

In  some  states  the  defendant  is  limited  to  one  application 
for  change  of  venue,  and,  after  having  obtained  a  change, 
he  cannot  apply  for  another  change  on  the  ground  that  there 
IS  prejudice  in  the  county  to  which  the  case  was  sent,  or  of 
the  judge  of  such  county.** 

There  may  be  a  change  of  venue  as  to  one  only  of  several 
defendants.*^ 

As  we  hjtve  seen,  if  there  was  an  arraignment  in  the  first 
court,  the  defendant  need  not  be  again  arraigned.  And  if 
there  has  been  no  arraignment  he  may  be  arraigned  for  the 
first  time  in  the  court  to  which  the  case  is  taken.** 

BT  Jamison  v.  People,  145  111.  357,  34  N.  B.  486 ;  GltcheU  v.  People, 
146  111.  175,  33  N.  B.  757,  37  Am.  St.  Rep.  147;  Hlckam  v.  People,  137 
111.  75,  27  N.  E.  88 ;  State  v.  Foster,  91  Iowa,  164,  59  N.  W.  8;  How- 
ai*d  V.  Com.  (Ky.)  26  S.  W.  1;  State  v.  Belvel,  89  Iowa,  405.  56  N.  W. 
645,  27  L.  FL  A-  846 ;  State  t.  Conable,  81  Iowa,  60.  46  N.  W.  759; 
King  V.  State,  91  Tenn.  617,  20  S.  W.  169;  State  v.  Russell,  13  Mont 
164,  32  Pac.  854;  People  v.  Vincent,  95  CaL  425,  30  Pac.  581;  Horn 
y.  State,  98  Ala.  23,  13  South.  329 ;  Adams  v.  State,  28  Fla.  511,  10 
South.  106;  Martin  v.  State,  21  Tex.  App.  1,  17  S.  W.  430;  Power  v. 
People,  17  Oolo.  178,  28  Pac.  1121;  Perrin  v.  State,  81  Wia  135,  50 
N.  W.  516 ;  Muscoe  v.  Com.,  87  Va.  460,  12  S.  B.  790;  Edwards  v. 
State,  2  Wash.  291,  26  Pac.  258;  Quinn  v.  State,  123  Ind.  59,  23  N.  B. 
977 ;  State  v.  Heacock.  106  Iowa,  191,  76  N.  W.  654;  State  v.  Win- 
chester, 18  N.  D.  534.  122  N.  W.  1111,  21  Ann.  Cas.  1196;  Com.  t. 
March,  248  Pa.  434,  94  Ati.  142. 

B»  Garcia  v.  State,  34  Fla.  311,  16  South.  223;  State  v.  Crafton,  89 
Iowa,  109,  56  N.  W.  257;  Hlgglns  v.  Com.,  94  Ky.  54,  21  S.  W.  231; 
Bowman  v.  Com.,  96  Ky.  8,  27  S.  W.  870. 

B»  Manly  v.  State,  62  Ind.  215;  Cantwell  v.  People,  138  111.  602, 
28  N.  E.  964 ;  State  v.  Henning,  3  S.  D.  492.  54  N.  W.  536.  But  see 
City  of  Emporia  v.  Volmer,  12  Kan.  622. 

•0  See  Perrin  v.  State,  81  Wis.  135,  50  N.  W.  516;  Baker  t.  State, 
88  Wis.  140,  59  N.  W.  570;  State  ex  rel.  Vickery  v.  Wofford,  119  Mo. 
375,  24  S.  W.  764.    But  see  Yater  v.  State  ex  rel.  Board  of  Oom'rs  • 
of  Ripley  County,  58  Ind.  209;   State  v.  Minski,  7  Iowa.  336* 

•1  State  V.  Martin,  24  N.  0.  101.  •«  Ante,  p.  423. 
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The  jurisdiction  of  the  court  in  which  the  prosecution  is 
pending  is  not  affected  by  its  erroneous  denial  of  a  motion 
for  a  change  of  venue.*' 


RIGHT  TO  PUBLIC  TRIAL 

145.  Under  the  Constitution  of  the  United  States,  and  of 
most,  if  not  all;  the  states,  the  accused  has  a  right 
to  a  public  trial;  but  this  does  not  prevent  the  court 
from  excluding,  in  a  proper  case,  for  the  protect 
tion  of  the  public  morals,  yoimg  persons  or  persons 
attending  merely  from  idle  curiosity. 

"It  is  required  tljjat  the  trial  be  public.  By  this  is  not 
meant  that  every  person  who  sees  fit  shall  in  all  cases  be 
permitted  to  attend  criminal  trials ;  because  there  are  many 
cases  where,  from  the  character  of  the  charge,  and  the  na- 
ture of  the  evidence  by  which  it  is  to  be  supported,  the  mo- 
tives to  attend  the  trial  on  the  part  of  portions  of  the  com- 
munity would  be  of  the  worst  character,  and  where  a  re- 
gard to  public  morals  and  public  decency  would  require 
that  at  least  the  young  be  excluded  from  hearing  and  wit- 
nessing the  evidences  of  human  depravity  which  the  trial 
must  necessarily  bring  to  light.  The  requirement  of  a  pub- 
lic trial  is  for  the  benefit  of  the  accused ;  that  the  public  may 
see  he  is  fairly  dealt  with,  and  not  unjustly  condemned,  and 
that  the  presence  of  interested  spectators  may  keep  his  tri- 
ers keenly  alive  to  a  sense  of  their  responsibility,  and  to  the 
importance  of  their  functions ;  and  the  requirement  is  fairly 
observed  if,  without  partiality  or  favoritism,  a  reasonable 
proportion  of  the  public  is  suffered  to  attend,  notwithstand- 
ing that  those  persons  whose  presence  could  be  of  no  serv- 
ice to  the  accused,  and  who  would  only  be  drawn  thither  by 
a  prurient  curiosity,  are  excluded  altogether."  •* 

e»  Turner  v.  Conkey,  132  Ind.  248,  31  N.  B.  777,  17  L.  R.  A.  609, 
32  Am.  St.  Rep.  251. 

«4  Ck)oley,  Const.  Llm.  <5th  Bd.)  312;  People  v.  Hartman,  103  GaL 
242,  37  Pac.  153,  42  Am.  St.  Rep.  108 ;  Grlmmett  v.  State,  22  Tex. 
At»p.  36,  2  S.  W.  e31,  58  Am.  Rep.  630;  State  v.  Brooks,  92  Mo.  542, 
5  S.  W.  257.  330;  People  v.  Kerrigan,  73  Cal.  222,  14  Paa  849. 
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The  court,  however,  cannot  make  stn  order  excluding  all 
persons  from  the  courtroom.  It  has  been  held,  for  instance, 
that  ev*en  on  a  trial  which  involves  an  inquiry  into  a  ques- 
tion of  sexual  immorality,  an  order  excluding  all  persons  - 
from  the  courtroom,  except  the  defendant  and  the  officers 
of  the  court,  violates  the  defendant's  right  to  a  public  trial.*' 

Where  the  trial  judge  stationed  an  officer  at  the  door  of 
the  courtroom,  with  orders  to  "see  that  the  room  was  not 
crowded,  but  that  all  respectable  citizens  be  admitted  when 
they  apply,"  and  the  officer  refused  admittance  to  a  number 
of  persons,  though  the  room  was  not  crowded,  it  was  held 
that  the  defendant  was  entitled  to  a  new  trial.'* 

On  the  other  hand,  where,  on  account  of  scandalous  evi- 
dence, all  persons  were  excluded  except  jurors,  officers  of 
the  court,  litigants  and  their  attorneys,  witnesses  and  other 
persons  whom  the  parties^  to  the  prosecution  desired  should 
remain,  it  was  held  that  the  defendant's  right  was  not  vio- 
lated.*^ The  same  was  held  where,  on  a  trial  for  rape,  the 
courtroom  was  cleared  6f  all  spectators  except  persons  con- 
nected with  the  court,  members  of  the  bar,  and  all  persons 
connected  with  the  case  as  witnesses,  etc.,**  and  where,  on 
a  trial  for  obtaining  money  by  threats  to  accuse  of  sodomy, 
the  court  excluded  all  persons  who  had  no  business  before 
the  court,  or  any  connection  with  the  case  except  persons 
whom  the  defendant  especially  requested  should  be  admit- 
ted.** 

«5  People  v.  Hartman,  103  CaL  242,  87  Pac.  153.  42  Am.  St  Rep. 
108.  Accord:  State  v.  Hensley,  75  Ohio  St  255,  79  N.  B.  462,  0  L.  R, 
A.  (N,  S.)  277,  116  Am.  St  Rep.  734,  9  Ann.  Cas.  108,  where  on  a  " 
trial  for  rape  the  court  admitted  no  one  but  the  Jury,  counsel,  mem- 
bers of  the  bar,  newspaper  men,  and  one  other  person,  a  witness  for 
the  defense. 

••  People  V.  Murray,  89  Mich.  276,  50  N.  W.  995,  14  L.  R.  A.  809, 
28  Am.  St  Rep.  294. 

•T  State  V.  Nyhus,  19  N.  D.  326,  124  N.  W.  71,  27  L.  R.  A.  (N.  S.) 
487. 

«8  Reagan  r.  U.  S.,  202  Fed.  488,  120  O.  C.  A.  627,  44  L.  R.  A.  (N. 
S.)  583. 

«»  People  ▼.  Hall,  51  App.  Div.  57,  64  N.  Y.  Supp.  433.  In  State 
V.  Callahan,  100  Minn.  63, 110  N.  W.  342,  it  was  ^ueld  that  in  a  proper 
case  the  court  might  temporarily  clear  the  courtroom  of  all  persons 
except  court  officers,  counsel,  witnesses,  and  the  defendant,  and  that 


§§   146-147)      CUSTODY  AND  RESTRAINT  OF  DEFENDANT     491 

This  right  to  a  public  trial  is  for  the"  prisoner's  benefit, 
and  therefore  may  be  waived  by  him.''* 


CUSTODY  AND  RESTRAINT  OF  DEFENDANT 

146.  In  prosecutions  for  felony,  and  in  some  jurisdictions  in 

prosecutions  for  misdemeanors  involving  corporal 
punishment,  the  defendant  should  be  taken  into 
custody  during  the  trial  so  as  to  insure  his  pres- 
ence»  In  misdemeanors  involving  punishment  by 
a  mere  fine,  and,  in  most  jurisdictions,  in  all  other 
cases  of  misdemeanor,  he  may  remain  at  large  on 
bail. 

147.  The  defendant  must  not  be  subjected  to  mmecessary 

restraint  during  the  trial.     Necessary  restraint  is_ 
not  illegal. 

Unless  the  defendant  has  been  admitted  to  bail,  he  is  al- 
ways in  custody  during  the  trial.  And  in  cases  of  felony, 
and  in  some  jurisdictions  in  cases  of  misdemeanor  where 
corporal  punishment  may  be  inflicted,  he  must  be  taken  in- 
to custody,  even  though  he  has  been  admitted  to  bail,^*  for, 
as  we  shall  see,  in  most  jurisdictions  he  must  be  present  at 
the  trial,  whether  he  wishes  it  or  not ;  and  a  trial  in  his  ab- 
sence, even  with  his  consent,  would  be  illegal.  In  cases  of 
misdemeanor,  where  the  punishment  is  a  mere  fine,  and,  by 
the  weight  of  authority,  even  where  the  penalty  may  be  cor- 
poral punishment,  he  may  remain  at  large.^^ 

The  defendant  should  not  be  kept  tied  or  in  shackles  dur- 
ing the  trial,  unless  he  is  unruly,  or  there  is  danger  of  an 

although  the  record  did  not  show  a  withdrawal  of  the  order,  It 
would  be  inferred  that  it  was  made  for  a  temporary  purpose  only, 
and  that  it  was  not  enforced  after  the  reason  calling  for  its  exists 
ence  ceased  to  exist 

TO  People  V.  Tarbox,  115  Cal.  57,  46  Pac.  896. 

71  Reg.  y.  Simpson,  10  Mod.  248;  People  v.  Beauchamp,  49  Cal.  41; 
post,  p.  492. 

7  2  Bex  T.  Carlile,  6  Car.  &  P.  636;  Whart  Cr.  PI.  &  i^raa  i  540a; 
post,  p.  497. 
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escape.  If  he  is  unnecessarily  bound,  or  otherwise  subject- 
ed to  unnecessary  restraint,  the  trial  will  be  illegal,  for  it  is 
not  considered  that  he  is  as  well  able  to  make  his  defense 
when  bound.^'  Necessary  restraint  will  not  render  a  con- 
viction bad.  Thus  it  has  been  held  that  it  is  perfectly  prop- 
er to  permit  a  dangerous  and  desperate  man,  charged  with 
murder,  to  be  attended  by  an  armed  guard.^* 


PRESENCE  OF  THE  DEFENDANT 

148.  In  all  criminal  prosecutions,  the  defendant  must  be  per- 
sonally present  during  the  entire  proceeding  from 
arraignment  to  sentence.  He  cannot,  according  to 
the  weight  of  authority,  waive  the  privilege  in  cases 
of  felony,  nor,  according  to  some,  but  not  all,  of  the 
authorities,  in  cases  of  misdemeanor  involving  cor- 
poral punishment.  By  the  weight  of  authority, 
however,  be  may  waive  the  privilege  in  all  cases  of 
misdemeanor.  The  record  must  show  that  he  was 
present  when  his  presence  was  necessary. 

It  is  well  settled  that  even  at  common  law  the  personal 
presence  of  the  defendant  is  essential  to  a  valid  trial  and 
conviction  on  a  charge  of  felony.  He  must  be  personally 
present,  not  only  when  he  is  arraigned  and  pleads  to  the 
charge,  but  at  every  subsequent  stage  of  the  prosecution, 
up  to  and  including  the  time  when  sentence  is  pronounced. 
If  he  is  absent,  or  if  the  record  does  not  show  his  presence, 
when  the  jury  is  called  and  sworn,  or  when  evidence  is  in- 
troduced, or  the  jury  is  charged,  or  arguments  of  counsel 
are  made,  or  the  verdict  is  rendered,  or  sentence  is  pro- 
nounced, a  conviction  will  be  set  aside.^'    The  legislature 

T«  State  V.  Krlng,  1  Mo.  App.  438;  Id.,  64  Mo.  591;  Falre  v.  State, 
68  Ala.  74 ;  Lee  v.  State,  51  Miss.  566. 

T4  State  V.  Duncan,  116  Mo.  288,  22  S.  W.  699. 

T»  Dunn  V.  Com.,  6  Pa.  385;  HamUton  v.  Com.,  16  Pa.  129,  55  Am. 
Dec.  485;  Hopt  v.  Utah,  110  U.  S.  574,  4  Sup.  Ct  202,  28  Jj,  Ed.  262; 
Harris  v.  People,  130  111.  457,  22  N.  B.  826;  Brooks  v.  People,  88  IlL 
327;  Sperry  v.  Com.,  9  Leigh  (Va.)  623,  33  Am.  Dec.  261;  Nolan  t. 
State,  55  Ga.  521,  21  Am.  Rep.  281;  Coleman  y.  Com..  90  Va.  635.  19 
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cannot  change  this  rule  df  the  common  law,  where  his  ab- 
sence is  not*  voluntary,  for  to  try  him  in  his  absence  would 
be  to  try  him  without  due  process  of  law,  and  would  there- 
fore be  unconstitutional;  or  if  testimony  were  received  in 
the  defendant's  absence,  it  would  violate  his  constitutional 


S.  E.  161;  State  y.  Gross,  27  Mo.  332;  Palrnqnlsti  t.  State,  30  Fla. 
73,  11  South.  521;  French  v.  State,  85  Wis.  400,  55  N.  W.  566,  21 
L.  R.  A.  402,  39  Am.  St  Rep.  855 ;  Shelton  y.  Com.,  89  Va.  450,  16 
S.  £}.  355;  Scaggs  y.  State,  8  Smedes  *&  M.  (Miss.)  722;  Stuhbs  y. 
State,  49  Miss.  716;  RoUs  y.  State,  52  Bfiss.  ^91;  Warfleld  y.  State, 
96  Miss.  170,  50  South.  561;  Humphrey  y.  State,  3  Okl.  Cr.  504,  106 
Pac.  978,  139  Am.  St.  Rep.  972.  See,  for  cases  in  which  conyictions 
have  been  set  aside  because  the  defendant  was  not  present,  or  the 
record  did  not  show  his  presence,  at  the  arraignment,  State  y.  Jones, 
61  Mo.  232;  Hall  y.  State,  40  Ala.  698;  Jacobs  y.  Com.,  5  Serg.  &  R. 
(Pa.)  315;  at  the  calling  and  swearing  of  the  jury,  Dougherty  y. 
Com.,  69  Pa.  286;  State  y.  (brocket  (State  y.  Smith),  90  Mo.  87,  1 
S.  W.  753,  59  Am.  Rep.  4;  Rolls  v.  State,  52  Miss.  391;  Warfleld  y. 
State,  96  Miss.  170,  50  South.  561;  at  discharge  of  jury,  for  sick- 
ness of  juror,  State  y.  Smith,  44  Kan.  75,  24  Pac.  84,  8  L.  R.  A.  774, 
21  Am.  St.  Rep.  266;  at  the  reception  of  evidence,  Dougherty  y. 
Com.,  supra;  People  y.  Perkins,  1  Wend,  (N.  Y.)  91;  State  y.  Hughes, 
2  Ala.  102,  36  Am.  Dec.  411;  Jackson  y.  Com.,  19  Grat.  (Va*)  656; 
State  y.  Moran,  46  Kan«  318,  26  Pac.  754;  Andrews  y.  State,  2  Sneed 
(Tenn.)  550;  State  y.  Cross,  27  Mo.  332;  while  codefendant  was  tes- 
tifying, Richards  y.'  State,  91  Tenn.  723,  20  S.  W.  533,  30  Am.  St. 
Rep.  907;  Carman  y.  State,  66  Miss.  196,  5  South.  885;  when  the 
case  was  continued.  Com.  y.  Ck>leman,  90  Va.  635,  19  S.  B.  161;  Shel- 
ton y.  Com.,  89  Va.  450,  16  S.  E.  355;  contra,  State  y^  Duncan,  7 
Wash.  336,  35  Pac.  117,  38  Am.  St  Rep.  888 ;  at  a  yiew  by  the  jury, 
People  y.  Jones  (Cal.)  11  Pac.  501;  State  v.  Sanders,, 68  Mo.  202,  30 
Am.  Rep.  782;  Foster  y.  State,  70  Miss.  755,  12  South.  822 ;  Benton 
V.  State,  30  Ark.  328;  State  y.  Graham,  74  N.  O.  646,  21  Am.  Rep. 
493;  contra,  State  y.  Reed,  3  Idaho,  754,  35  Pac.  706;  State  y.  Lee 
Doon,  7  Wash.  308,  34  Pac.  llCjS;  while  the  court  was  charging?  or 
recharging  the  jury,  or  finally  submitting  the  case  to  them,  Allen  y. 
Com.,  86  Ky.  642,  6  S.  W.  645;  Brewer  y.  Com.  (Ky.)  8  S.  W.  339; 
Richie  V.  Com.  (Ky.)  8  S.  W.  913;  Jackson  v.  Ctom.,  19  Grat.  (Va.) 
656;  Witt  y.  State,  5  Cold.  (Tenn.)  11;  Wilson  y.  State,  87  Ga.  583. 
13  S.  E.  566;  State  y.  My  rick,  38  Kan.  288,  16  Pac.  330;  Wade  y. 
State,  12  Ga.  25;  Maurer  y.  People,  43  N.  Y.  1;  Jiinbeck  y.  State,  1 
Wash.  336,  25  Pac  452 ;  contra,  People  y.  Robinson,  86  Mich.  415,  49 
N.  W.  260;  Roberta  y.  State,  111  Ind.  340,  12  N.  B.  500;  when  the 
yerdlct  was  receiyed  from  the  jury,  Prine  v.' Com.,  18  Pa.  103; 
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right  to  be  confronted  by  the  witnesses  against  him/* 
Some  of  the  courts  hold  that  the  defendant,  on  trial  for  any 
felony,  cannot  waive  this  privilege  even  by  consenting  to  a 
trial,  or  part  of  the  trial,  in  his  absence; ^^  but  other  courts 
hold  that  the  privilege,  being  for  his  benefit,  may  be  waived 


Dougherty  v.  CJom.,  09  Pa.  286;  CJom.  v.  Tobln,  125  Mass.  20S,  28 
Am.  Rep.  220;  State  v.  Bpps,  76  N.  C.  55;  Andrews  v.  State,  2  Saeed 
(Tenn.)  550;  Stubbs  v.  Stat^,  49  Miss.  716;  Finch  v.  State,  53  Miss. 
363;  Jackson  v.  Com.,  19  Grat.  (Va.)  656;  Harris  v.  SUte,  153  Ala. 
19,  49  South.  458  (If  he  is  not  present,  the  irregularity  Is  not  cured 
by  calling  the  jury  together  after  their  dispersal,  and  reading  the 
verdict  to  them  in  defendant's  presenee,  and  having  them  assent  to 
the  verdict,  Harris  v.  State,  supra);  at  the  time  of  sentence,  Dough- 
erty V.  CJom..  69  Pa.  286 ;  State  v.  Hurlbut,  1  Root  (Conn.)  90 ;  Pe- 
ters V.  State,  39  Ala.  681;  Stubbs  v.  State,  49  Miss.  716;  Rolls  y. 
State,  52  Miss.  391.  But  it  seems  that  absence  at  the  time  of  sen- 
tence merely  entitles  him  to  be  remanded  for  a  new  sentence,  and 
does  not  entitle  him  to  a  new  triaL  See  Cole  v.  State,  10  Ark.  318; 
KeUy  v.  State,  3  Smedes  &  M.  (Miss.)  518.  That  it  lis  sufficient  if  the 
record  shows  defendant's  presence  by  necessary  or  reasonable  im- 
plication, see  Brown  v.  State,  29  Fla.  543,  10  South.  736;  State  v. 
Nickleson,  45  La.  Ann.  1172,  14  South.  134;  Snodgrass  y.  Com.,  89 
Va.  67J,  17  S.  E.  238.  That  continuance  of  presence  may  be  pre- 
sumed, see  State  v.  Miller,  100  Mo.  606,  13  S.  W.  832;  Bumey  v. 
State,  32  Fla.  ^3,  13  South.  406.  But  see^  contra,  the  cases  above 
cited,  and  Day  v.  Territory,  2  Okl.  409,  37  Pac.  806;  Shelton  v.  Com., 
89  Va.  450,  16  S.  E.  355.  Absence  of  defendant's  counsel,  defendant 
himself  being  present,  when  the  verdict  was  received  and  sentence 
given,  is  not  ground  for  reversal,  at  least  in  the  absence  of  preju- 
dice.   Whitehurst  v.  State,  3  Ala.  App.  88,  57  South.  1026. 

Te  Hopt  V.  Utah,  110  U.  S.  574,  4  Sup.  Ct.  202,  28  L.  Ed.  262;  Har- 
ris V.  People,  130  IlL  457,  22  N.  E.  826.  The  accused  is  not  deprived 
of  his  right  to  confront  the  witnesses  against  him  by  the  admission 
of  depositions  taken  before  a  magistrate  at  the  house  of  a  witness 
who  was  ill,  when  accused  and  his  counsel  were  present  and  exam- 
ined the  witness.  People  v.  Droste,  160  Mich.  66, 125  N.  W.  87.  See, 
also,  Wilson  v.  State,  175  Ind.  458,  93  N.  E3.  609.  Where  the  Consti- 
tution provides  that  accused  may  appear  in  person  or  by  counsel,  an 
appearance  by  one  who  is  not  authorized  by  accused  to  represent  him 
is  void.    Ex  parte  Super,  76  Tex.  Cr.  R,  415,  175  S.  W.  697. 

TT  Hopt  y.  Utah,  110  U.  S.  574,  4  Sup.  Ct  202,  28  L.  Ed.  262;  State 
y.  Smith,  90  Mo.  37,  1  S.  W.  753,  59  Am.  Rep.  4;  People  y.  Beau- 
champ,  49  Cal.  41;  Humphrey  v.  State,  3  Okl.  (3r.  504,  106  Pac.  978, 
139  Am.  St.  Rep.  972. 
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by  him  in  felonies  not  capital/*     It  is  generally  agreed  that 
he  cannot  waive  it  in  capital  cases.^* 

In  cases  where  the  defendant  may  waive  his  right  to  be 
present,  if  his  conduct  is  such  that  it  is  necessary  to  re- 
move him  temporarily  from  the  courtroom,  such  temporary 
absence  will  not  affect  the  validity  of  the  trial.'®  Some 
courts  have  gone  further,  and  held  that  short  inadvertent 
absences,  even  in  capital  cases,  would  not  render  the  trial 
•  void,  if  no  prejudice  has  been  suffered.'^  It  has  also  been 
held  that  temporary  absences  from  the  courtroom  are  no 
ground  for  setting  aside  a  conviction,  if  there  was  no  re- 
quest to  suspend  the  trial,  and  no  prejudice  is  shown.*' 

By  the  weight  of  authority,  presence  of  the  defendant  is 
not  necessary  when  certain  motions  are  made  and  heard, 
such  as  motions  in  arrest  of  judgment,  or  for  a  new  trial,** 

T«  BttU  V.  State,  i7  Wis.  675,  86  Am.  Dec.  736;  State  v.  Cherry, 
164  N.  G.  624,  70  S.  E.  294 ;  Sahlinger  y.  People,  102  lU.  241 ;  Ck>m. 
V.  McCarthy,  163  Mass.  458,  40  N.  B.  766;  Price  v.  State,  36  Miss. 
531,  72  Am.  Dec.  195;  Lynch  t.  Com.,  88  Fsl.  189,  32  Am.  Rep.  445; 
Diaz  V.  U.  Sm  223  U.  S.  442,  32  Sup.  Ct.  250.  56  Ir.  Dd.  500,  Ann.  Cas. 
1913C,  1138;  SUte  y.  Peacock,  50  N.  J.  Law,  84,  U  Aa  270  (fel- 
onies not  capital).  Eyen  if  the  defendant  may  waiye  his  right  to  be 
present,  a  waiyer  because  of  well-founded  fear  of  mob  yiolence  wiU 
not  render  a  conyiction  in  his  absence  yalid.  Massey  y.  State,  31 
Tex.  Cr.  B..371,  20  S.  W.  758.  See,  for  yoluntary  use  of  opiate  dur- 
ing trial  as  affecting  presence,  State  y.  Trull,  169  N.  C.  363,  85  S.  B. 
133. 

T  Sherrod  y.  State,  93  Miss.  774,  47  South.  554,  20^  L.  B.  A.  (N.  S.) 
509,  and  see  cases  cited  in  preceding  notes.  Contra,  at  reception  of 
yerdict,  Cawthon  y.  State,  119  Ga.  395,  46  S.  E.  897;  Frank  y.  State, 
142  6a.  741,  83  S.  E.  645,  L.  R.  A.  1915D,  817.  In  the  case  last  cited 
defendant's  presence  was  waiyed  by  counsel,  but,  the  court  held,  later 
ratified  by  defendant. 

sou.  S.  y.  Davis,  6  Blatchf.  464,  Fed,  Cas.  No.  14,923. 

81  Lee  y.  State,  56  Ark.  4, 19  S.  W.  16;  State  y.  Grate,  68  Ma  22. 

«2  Hite  y.  Com.  (Ky.)  20  S.  W.  217;  Howard  y.  Com.,  118  Ky.  1,  80 

S.  W.  211,  25  Ky.  Law  Rep.  2213.    On  appeal  to  the  Supreme  Court 

of  the  United  States  it  was  held  that  the  ruling  of  the  Kentucky 

court  was  not  a  denial  of  due  process  of  law.    Howard  t.  Kentucky, 

.  20O  U.  S.  164,  26  Sup.  Ct  189,  50  L.  Ed.  42L 

«»  Com.  y.  Costello»  121  Mass.  371,  23  Ant  Rep.  277 ;  State  y.  West, 
45  La.  Ann.  928,  13  South.  173.  But  see  Hooker  y.  Com.,  13  Grat 
(Va.)  763.    The  court  may  insist  upon  the  personal  presence  of  de- 
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to  quash  the  indictment,"*  to  require  election,*',  for  a  change 
of  venue," •  for  a  continuance,"^  etc.,  or  when  anything  else 
is  done  that  forms  no  part  of  the  trial.""  And  his  presence 
is  not  necessary  in  an  appellate  court  to  which  he  has  taken 
the  case  by  appeal  or  writ  of  error,  for  he  is  not  there  on 
trial."* 

It  has  been  said  that  the  right  of  the  defendant  thus  to  be 
personally  present  during  the  trial  extends  also  to  misde- 
meanors where  the  punishment  may  be  corporal,  and  that, 
in  these  cases,  as  in  cases  of  felony,  he  cannot  waive  the 
right;  •*  but,  in  so  far  as  the  waiver  of  the  privilege  is  con- 

fendant  on  the  argument  of  such  motion.  Fleming  v.  State,  62  Fla. 
48,  56  South.  298. 

84  Epps  V.  State,  102  Ind.  539,  1  N.  E.  491.  Contra,  State  y.  CUf- 
ton,  57  Kan.  448,  46  Pac.  715. 

"  State  ▼.  KendaU,  56  Kan.  238,  42  Pac.  71L 

8«  State  y.  Elkins,  63  Mo.  159.  Contra,  Ex  parte  Bryan,  44  Ala. 
402. 

«7  state  v.  Duncan,  7  Wash.  336,  35  Pac.  117,  38  Am.  St.  Rep.  888. 

88  State  y.  Dominique,  39  La.  Ann.  323,  1  South.  665 ;  State  y. 
Woolsey,  19  Utah,  '491,  57  Pac.  426.  Absence  of  the  defendant 
when  the  court  asks  the  jury  if  they  desire  further  instructions 
is  not  error,  where  no  Instructions  are  given  in  his  absence. 
State  y.  Coley,  114  N.  C.  879,  19  S.  B.  705.  And  see  State  v. 
Jones,  29  S.  C.  201,  7  S.  B.  296.  Nor  is  it  error  for  the  clerk,  in  the 
defendant's  absence,  to  set  the  case  for  trial,  Smith  y.  State,  98  Ala. 
55,  13  South.  508;  or  for  the  court  to  appoint  an  attorney  to  assist 
In  the  prosecution,  Hall  y.  State.  132  Ind.  317,  31  N.  B.  536 ;  or  to 
amend  the  information  before  trial,  State  y.  Beatty,  45  Kan.  492,  25 
Pae.  899.  Some  of  the  courts  hold  that  a  view  by  Jury  or  a  continu- 
ance is  no  part  of  the  trial,  but  this  is  doubtful.  See  note  75,  p.  492, 
supra,  where  the  cases  on  these  points  are  cited.  But  it  Is  not  error 
for  the  court  to  insist  on  defendant's  presence  at  the  argument  on 
such  motions,  even  though  defendant  is  represented  by  counsel,  if  such 
presence  is  practical.    Fleming  y.  State,  62  Fla.  48,  56  South.  296. 

88  Schwab  v.  Berggren,  143  U.  S.  442, 12  Sup.  Ct  525,  36  L.  Ed.  218; 
Donnelly  v.  State.  26  N.  J.  Law,  464 ;  People  v.  Clark,  1  Parker,  Cr. 
B.  (N.  Y.)  360 ;  Tooke  v.  State,  23  Tex.  App.  10,  3  S.  W.  782 ;  State 
y.  Buhs,  18  Mo.  319;  Vowell  v.  State,  132  Tenn.  349,  178  S.  W. 
768 ;   Com.  y.  Cody.  165  Mass.  133,  42  N.  B.  575. 

80  Lawn  v.  People,  11  Colo.  343,  18  Pac.  281;  Bx  parte  Tracy,  25 
Vt.  93;  Nomaque  v.  People,  Breesfe  (111.)  145,  12  An*.  Dec.  157; 
People  V.  Ebner,  23  Cal.  158 ;  Com.  v.  Cnimp,  1  Va.  Cas.  172;  Warren 
y.  State,  19  Ark.  214,  68  Am.  Dea  214. 
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cerned;  the  weight  of  authority  is  .clearly  to  the  contrary. '^ 
In  cases  of  misdemeanor,  where  the  punishment  is  a  mere 
fine,  and,  by  the  weight  of  authority,  in  all  cases  of  misde- 
meanor, the  defendant  may  waive  this  privilege,  and  he  may 
do  so  impliedly  by  voluntarily  absenting  himself.'*  If  there 
is  no  express  or  implied  waiver  of  the  right  to  be  present  in 
cases  of  misdemeanor,  absence  will  generally  be  fatal  to  a 
conviction,  though  there  is  not  the  same  strictness  in  these 
cases  as  in  cases  of  felony.'* 


INSANITY  OF  DEFENDANT 

I 

149.  The  defendant  cannot  be  arraigned  or  tried  •or  sen- 
tenced while  he  is  insane,  though  he  may  have  been 
sane  when  the  offense  was  committed. 

Insanity  of  the  defendant  at  the  time  for  the  trial  must 
be  distinguished  from  insanity  at  the  time  the  offense  was 
committed.  In  the  latter  case  he  cannot  be  punished  at  all, 
however  sane  he  may  be  at  the  time  for  trial,  for  he  is  not 
guilty.**    His  insanity  in  such  case  does  not  prevent  his  be- 

91  Shiflett  ▼.  Com.,  90  Ya.  386,  18  S.  R  838;  State  y.  Epps»  76  N. 
C.  55;  U.  S.  V.  Santos,  5  Blatchf.  104,  Fed.  Cas.  No.  16,222;  Douglass 
V.  State,  3  Wia  820;  State  v.  Beckards,  21  Minn.  47;  Stephens  v.  Peo- 
ple, 19  N.  Y.  549;  Cook  v.  State,  26  Ga.  593;  State  v.  White,  19  Kan.  ' 
445,  27  Am.  Rep.  137 ;  State  v.  Lucker,  40  S.  O.  549,  18  S.  B.  797 ; 
People  V.  Corbett,  28  Cal.  330;  Dixon  v.  State,  13  Fla.  631,  636; 
Hill  V.  State,  17  Wis.  675,  86  Am.  Dec.  730 ;  State  v.  Guinness,  16  R. 
I.  401, 16  Ati.  910 ;  State  y.  Vaughan,  29  Iowa.  286 ;  Holmes  v.  Cont, 
25  Pa.  221. 

92  State  y.  Guinness,  16  R.  I.  401.  16  AtL  910 ;  Shiflett  v.  Com.,  90 
Va.  386,  18  S.  E.  838 ;  Ex  parte  Tracy,  25  Vt  93 ;  People  v.  Ebner, 
23  Cal.  158;  State  v.  Hale,  91  Iowa,  367,  59  N.  W.  281;  City  of 
Bloomlngton  v.  Heiland,  67  III.  278.  Unavoidable  absence,  because 
of  sickness,  necessitating  removal  from  the  court  room,  is  not  a 
waiver..  Rex  v.  St  reek,  2  Car.  &  P.  413. 

8«  Duke's  Case,  1  Salk.  400;  Pec^le  v.  Wtnchell,  7  Cow.  (N.  Y.)  525 ; 
Stubbs  V.  State,  49  Miss.  716;  Tabler  v.  State,  34  Ohio  St.  127;  State 
V.  Cross,  27  Mo.  332 ;  Clark  v.  State,  4  Humpb.  (Tenn.)  254 ;  State 
v.  Ford,' 30  La.  Ann.  311.  But  see^Stephens  v.  People,  19  N.  Y.  549; 
Holmes  v.  Comf.,  25  Pa.  221;  Grimm  v.  People,  14  Mich.  300. 

9«  Clark,  Cr.  Law,  64.     It  has  been  held  allowable  to  submtt  to 
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ing  tried  if  he  has  since  become  sane,  but  is  a  matter  of  de- 
fense to  be  brought  out  at  the  trial  under  his  plea  of  not 
guilty.  If  he  is  insane  when  brought  into  court  to  be  ar- 
raigned, though  there  is  no  question  as  to  his  sanity  when 
the  offense  was  committed,  he  cannot  be  arraigned;  and  if 
he  becomes  insane  at  any  time  before  judgment  and  sen- 
tence the  prosecution  must  end.'*  The  reason  is  that  an 
insane  person  cannot  properly  make  his  defense.  This  rule 
does  not  exempt  him  from  liability  to  punishment,  but  mere- 
ly suspends  the  right  to  try  him  during  his  insanity.  When 
at  the  time  of  the  arraignment,  therefore,  or  at  any  stage  of 
the  trial,  there  appears  to  be  doubt  as  to  the  defendant's  san- 
ity, a  jury  must  be  sworn  to  ascertain  the  state  of  his  mind, 
and  if  they  find  him  insane  he  must  be  committed  as  an  in- 
sane person.  If  the  defendant  does  not -seem  able  to  dis- 
tinguish between  a  plea  of  guilty  and  a  plea  of  not  guilty, 
or  if  he  has  not  sufKcient  intellect  to  comprehend  the  nature 
or  course  of  proceedings,  so  as  to  make  a  proper  defense, 
and  challenge  jurors,  and  the  like,  this  is  enough  to  war- 
rant a  finding  that  he  is  of  unsound  mind.**  This  question 
must  not  be  confounded  with  the  question  of  insanity  at 
the  time  the  ofE^nse  was  committed. 


FURNISHING  COPY  OF  INDICTMENT  AND  LIST 
OF  JURORS  AND  WITNESSES 

150.  In  some  states  by  statute  a  copy  of  the  indictment  and 
a  list  of  the  jurors  and  witnesses  must  be  furnished 
the  defendant  a  certain  time  before  trial.  But 
these  are  privileges  which  he  may  waive,  and  he 
does  so  by  not  objecting  before  trial  to  a  failure  to 
furnish  them. 

Formerly  the  defendant  had  no  right,  in  cases  of  felony, 
to  have  a  copy  of  the  indictment  furnished  him,  but  such 

the  trial  Jury  the  double  Issue  of  defendant's  insanity  at  the  time  of 
trial  and  his  guUt    State  v.  Sandlin,  156  N.  O.  624,  72  S.  £.  203. 

••  4  BL  Ckunm.  24 ;  State  v.  P^cock,  50  N.  J.  Law,  34,  11  Atl.  270 ; 
State  V.  Pritchett,  106  N.  O.  667,  11  S.  E.  357, 

»«  Rex  V.  Pritchard,  7  Car.  &  P.  308 ;  Beg.  r.  Berry,  1  Q.  B.  Div. 
447. 
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.  right  is  now  given  him  by  statute  in  England  and  iii  many 
of  our  states.*^  It  is  also  provided  by  statute  in  some  states 
that  he  shall  be  furnished  a  list  of  the  witnesses,  or  that  the 
names  of  the  witnesses  shall  be  indorsed  on  the  indict- 
ment/^ and  in  some  states  that  he  shall  be  furnished  in  ad- 
vance of  the  day  set  for  the  trial  a  copy  of  the  venire,  or 
list  of  the  jurors  summoned.®"  The  defendant  waives  his 
rights  under  these  statutes  by  going  to  trial  without  objec- 
tion.^ The  prosecuting  officer  is  not  precluded  from  calling 
witnesses,  particularly  in  case  of  surprise,  whose  names  are 
not  on  the  list  furnished  or  indorsed  on  the  indictment,* 


BILL  OF  PARTICULARS 

151.  Where  the  charge  is  general,  the  court  may  require  the 
prosecuting  officer  to  furnish  the. defendant  with  a 
bill  of  particulars  showing  the  particular  acts  re- 
lied upon. 

Generally  an  indictment  must  be  sufficiently  certain  to 
give  the  defendant  notice  of  the  particular  charge  against 
him,  so  that  ordinarily  a  bill  of  particulars  will  be  unneces- 
sary. But  there  are  some  cases,  as  we  have  seen,  in  which, 
from  the  nature  of  the  crime,  the  charge  may  be  general. 
Thus  a  person  may  be  charged  generally  with  being  a  com- 

07  See  Robertson  y.  State,  43  Ala.  325;  Hubbard  v.  State,  72  Ala. 
164 ;  Logan  v.  U.  S.,  144  U.  S.  263,  12  Sui>.  Ct.  617,  36  L.  Ed.  429 ; 
Fouts  V.  State,  8  Ohio  St  98 ;  State  v.  Fuller,  39  Tt  74. 

»«  See  HiU  v.  People,  26  Mich.  496 ;   Scott  v.  People,  63  IlL  606. 

99  KeUum  v.  State,  33  Tex.  Cr.  R,  82,  24  S.  W.  897 ;  State  v.  PoUet, 
45  La.  Ann.  1168,  14  South.  179 ;  Coates  y.  State,  1  Ala.  App.  35,  56 
South.  6. 

1  Reg.  y.  Frost,  9  Car.  &  P.  162;  State  y.  Norton,  45  Vt  258;  State 
y.  Howard,  118  Mo.  127,  24  S.  W.  41 ;  Fouts  y.  State,  8  Ohio  St  98 ; 
State  y.  Seeder,  44  La.  Ann.  1007,  11  South.  816;  Lord  y.  State,  18 
N.  H.  173 ;  People  y.  Harris,  95  Mich,  87,  54  N.  W.  648. 

2  HiU  y.  People,  26  Mich.  496;  Bulliner  y.  People,  95  111.  394; 
State  y.  Townsend,  7  Wash.  462,  35  Pac.  367 ;  State  y.  Loehr,  93  Mo. 
103,  5  S.  W.  696 ;  Simons  y.  People,  150  HI.  66,  36  N.  B.  1019 ;  Gifford 
y.  Pe<q;>le,  148  111.  173,  35  N.  E.  754 ;  People  y.  Machen,  101  Mich.  400, 
59  N.  W.  664 ;  State  y.  Boughner,  5  S.  D.  461,  59  N.  W.  736. 
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mon  barretor,  or  common  scold,  or  common  seller  of  intoxi- 
<:ating  liquors,  or  the  keeper  of  a  common  bawdy  or  gaming 
house,  or  a  common  nighr  walker  or  prostitute,  without  set- 
ting out  the  particular  acts  relied  upon.*  In  these  cases  it 
is  held  that  the  defendant  may  ask  the  court  to  require  the 
prosecuting  officer  to  furnish  him  with  a  bill  of  particulars 
showing  the  acts  relied  upon,  so  that  he  may  know  what 
evidence  he  will  be  called  upon  to  meet,  and  may  properly 
prepare  his  defense.*  And  the  court  may  compel  the  prose- 
cuting officer  to  furnish  a  bill  of  particulars  in  other  cases 
where  the  charge  is  too  general  to  show  what  particular  acts 
are  to  be  shown  in  support  of  it,  as  on  indictment  for  adul- 
tery or  embezzlement.* 

The  granting  of  a  bill  of  particulars,  being  entirely  dis- 
,<:retionary  with  the  court,*  such  bill  cannot  supply  defects 
in  the  indictment,  which  without  such  bill  would  render  the 
indictment  invalid ;  but  by  giving  to  defendant  an  absolute 
right  to  a  bill  of  particulars,  a  defendant  may  be  put  on  trial 
on  an  indictment  otherwise  defective  for  lack  of  particular- 
ity, for  the  constitutional  provision  that  the  accused  shall 
have  a  right  to  be  informed  of  the  nature  and  cause  of  the 
accusation  against  him  does  not  specify  that  such  informa- 
tion must  be  contained  in  the  indictment  proper,  and  he  is 
informed  of  it,  unless  he  waives  the  information — if  he  has 
a  right  to  a  bill  of  particulars  containing  the  information.^ 

•  Ante,  p.  190. 

*  2  Hawk.  P.  O.  c.  25,  8  59 ;  Rex  v.  Mason,  2  Term  K.  585;  Coiri.  ▼. 
Pray,  13  Pick.  (Mass.)  359;  Com.  v.  Davis,  11  Pick.  (Mas6.)  434; 
State  V.  Chltty,  1  Bailey  (S.  C.)  379 ;  State  r.  Russell,  14  B.  L  506 ; 
Goersen  v.  Com.,  99  Pa.  388 ;  Williams  v.  Com.,  91  Pa.  493. 

B  People  V.  Davis,  52  Mich.  569,  18  N.  W.  362.  And  see  U.  S.  v. 
Brooks  (D.  C.)  44  ^ed.  749  (embezzlement).  But  see,  contra.  State  v. 
Qulnn,  40  Mo.  ApQ.  627. 

e  Rosen  v.  U.  S.,  161  U.  S.  29,  16  Supi  OL  434,  480,  40  Ia  Ed.  606. 
In  State  v.  Baltimore  &  O.  R.  Co.,  68  w:  Va.  193,  69  S.  B.  703,  it  i» 
held  that  the  granting  of  a  bill  of  particulars  was  not  in  the  arbitrary 
discretion  of  the  trial  court ;  that  Its  refusal  was  a  basis  of  error. 
See,  also,  State  v.  Lewis,  69  W.  Va.  472,  72  S.  B.  475,  Ann.  Cas.  1913A, 
1203. 

T  See  Com.  v.  Kelley,  184  Mass.  320,  68  N.  E.  846;  CJom.  v.  Snell,  189 
Mass.  12.  75  N.  E.  75,  3  L.  B.  A.  (N.  S.)  1019;  Com.  r.  Sinclair,  195 
Jdass.  100,  80  N.  E.  799,  11  Ann.  Cas.  217. 
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LOSS  OF  INDICTMENT  OR  INFORMATION 

.152.  If  the  indictment  or  information  is  lost  or  destroyed 
before  or  during  or  after  the  trial,  a  copy  may  be 
substituted  if  conclusively  proved  to  be  exact. 

When  an  information  has  been  lost  from  the  files  or  de- 
stroyed, its  place  may,  on  motion  of  the  state's  attorney,  be 
supplied  by  a  copy."  And  by  the  great  weight  of  authority 
the  rule  also  applies  in  case  of  a  lost  or  destroyed  indict- 
ment.* It  is  immaterial  at  what  time  the  indictment  is  lost, 
whether  before,  during,  or  after  trial.^®  In  either  case  the 
substituted  copy  must  be  exact,  and  must  be  conclusively 
proved.^^  The  fact  that  an  indictment  or  information  is 
mutilated  does  not  destroy  it,  or  prevent  its  use.^* 

«  Long  V.  People,  136  lU.  435,  25  N.  E.  851,  10  L.  K.  A.  4a 

•  Long  V.  People,  supra;   1  Blsh.  New  Cr.  Proc.  |  1400;  State  v. 

Gardner,  13  Lea  (Tenn.)  134,  49  Am.  Rep.  660;  State  t.  Harrison,  10 

Terg.  (Tenn.)  542;  Mount  v.  State,  14  Ohio,  295,  45  Am.  Dec.  542; 

Buckner  v.  State,  56  Ind.  208 ;  State  v.  Simpson,  67  Mo.  647 ;  State  v. 

Circuit  Court  in  and  for  Beadle  County,  20  S.  D.  122,  104  N.  W.  10i8; 

McGulre  v.  State,  76  Miss.  504,  25  South.  495;  State  v.  Strayer,  58 

W.  Va.  676,  52  S.  E.  862;   State  v.  Shank,  79  Iowa.  47,  44  N.,W.  241; 

State  V.  McCarver,  194  Mo.  717,.  92  S.  W.  684.    Contra,  Bradshaw  v. 

Com.,  16  Grat  (Va.)  507,  88  Am.  Dec.  722. 

10  See  cases  cited  in  preceding  note,  and  State  y.  Ireland,  109  Me. 
158,  83  Atl.  453,  41  L.  R.  A.  (N.  S.)  1079,  Ann.  Oa&  1913E,  604.  In 
the  case  last  cited  the  indictment  was  lost  after  defendant  had  been 
arraigned  and  pleaded,  but  before  the  case  was  submitted  to  the  jury. 
Defendant  was  convicted  and  sentenced.  No  copy  was  ever  substitute 
ed.  The  judgntent  was. affirmed.  The  qpurt  said:  "The  issue  had 
already  been  made  up.  The  Jury  knew  the  nature  of  the  offense 
charged  and  the  parties  involved.  The  presence  or  absence  of  the 
indictment  itself  could  not  aid  or  hinder  them  in  readiing  their,  ver- 
dict It  did  not  in  this  case.  Such  meritless  technlcaUties  should 
not  be  permitted  to  thwart  the  administration  of  criminal  justice. 
♦  ♦  ♦  A  copy  duly  certified  by  the  county  attorney  as  such  can  by 
order  of  court  at  the  next  term  be'placed  on  file  in  lieu  of  the  original, 
and  the  rights  of  the  respondents  [not  to  be  tried  again  for  the 
sam^  offense]  be  thereby  safely  guarded." 

11  Authorities  above  cited.  is  Com.  v.  Boland,  97  Mass.  508. 
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PRESENCE  OF  JUDGE 

153.  The  judge  must  be  present  diu-ing  the  whole  trial.  If 
he  absents  himself,  and  the  trial  proceeds  in  his  ab- 
sence, a  conviction  will  be  set  aside. 

The  presence  of  the  judge  at  every  stage  of  the  trial  is  es- 
sential tp  the  validity  of  the  proceedings.  If  he  absents 
himself,  and  any  part  of  the  trial  is  conducted  in  his  absence, 
even  with  the  consent  of  the  defendant,  a  conviction  cannot 
be  sustained,  and  it  is  immaterial  whether  his  absence  is 
during  the  reception  of  evidence  or  merely  during  the  argu- 
ment of  counsel.  He  must  be  present  at  every  stage  of  the 
trial.  Any  substantial  proceeding  carried  on  in  his  absence 
is  coram  non  judice.^' 

Some  of  the  cases  hold  that  any  absence  of  the  judge, 
however  short,  entitles  the  defendant  to  a  new  trial,  on  the 
ground  that,  the  judge  being  a  component  part  of  the  court, 
there  is  no  court  during  his  absence.^*  In  other  cases  it  is 
held  that  a  temporary  absence  under  such  circumstances 
that  the  defendant  could  not  have  been  prejudiced  does  not 
render  the  trial  nugatory.** 

18  Mer^deth  v.  People,  84  111.  479 ;  Thompson  y.  People,  144  111. 
378,  32  N.  E.  968;  O'Brien  v.  Pe(n?le,  17  Colo.  561,  31  Paa  230:  PaUn 
y.  State,  38  Neb.  862,  57  N.  W.  743;  Maitin  y.  State,  10  6a.  App. 
465,  73  S.  E.  686.  In  the  case  last  cited  the  judge  left  the  oatinty 
of  the  trial  while  the  Jury  were  deliberating,  and  went  to  an  ad- 
joining county  to  grant  a  diarter.  It  was  held  that  a  yerdict  there- 
after returned  was  yoid,  though  it  was  not  shown  that  defendant 
was  prejudiced. 

14  People  y.  Tupper,  122  Cal.  424,  55  Pac.  125,  68  Am.  St  Rep.  44; 
People  y.  Bladunan,  127  Gal.  248,  59  Pac.  573.  In  the  case  last  dted 
the  judge  went  into  the  retiring  room  for  10  minutes  during  the  ar- 
gument of  the  prosecuting  attorney. 

i»  Itowe  y.  People,  26  Colo.  542,  69  Pac.  57;  Schlntz  y.  People,  178 
lU.  320,  62  N.  E.  903;  TurbeyiUe  y.  State,  56  Miss.  793;  Pritchett  y. 
State,  92  Oa.  65,  18  S.  E.  536,  criftdzed  in  Martin  y.  State,  10  Ga. 
App.  455,  73  S.  E.  686.  In  State  y.  Keehn,  85  Kan.  765,  118  Peg  851, 
it  was  held  that  defendant  might  waiyethe  presence  of  the  judge  at 
the  reception  of  the  yerdict. 
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SEPARATE  TRIAL  OF  JOINT  DEFENDANTS 

154.  It  is  within  the  discretion  of  the  court  whether  persons 
jointly  indicted  shall  be  tried  separately  or  to- 
gether. ^ 

Where  several  persons  are  jointly  indicted,  as  for  murder, 
they  are  not  entitled,  as  a  matter  of  right,  to  separate  trials ; 
but  it  is  a  matter  resting  in  the  discretion  of  the  court,  to  be 
determined  under  all  the  circumstances  of  the  case,  and  un- 
less the  court  abuses  its  discretion  in  refusing  an  applica- 
tion for  severance  such  refusal  is  not  ground  for  reversal.^** 
It  is  held  that  the  state  niay  claim  a  severance  as  a  matter 
of  right.^^  , 

If  it  appears  that  the  defendants,  or  either  of  them,  may 
be  prejudiced  by  a  joint  trial,  as  where  the  defenses  are  an- 
tagonistic, or  one  of  them  has  made  a  confession,  a  sever- 
ance should, be  granted ;^*  but,  if  no  prejudice  can  result  to 
either  by  a  joint  trial^  they  should  be  tried  together.^*  The 
defendants  must  ask  for  a  severance  before  the  trial  is  be- 
gtm.^® 

!•  Doyle  V.  People,  147  111.  394,  35  N.*B.  372;  State  t.  Lee,  46  La. 
Ann.  623,  15  South.  159 ;  Com.  v.  Bingham,  158  Mass.  169,  33  N.  E. 
341 ;  Com.  y.  Boblnson,  1  Gray  (Mass.)  555 ;  Com  v.  Jenks,  138  Mass. 
484 ;  U.  S.  V.  White,  4  Mason,  158,  Fed.  Ca&  No.  16,682 ;  MltcheU  v. 
State,  92  Tenn.  668,  23  S.  W.  68 ;  Com.  y.  GlUespie,  7  Serg.  &  R.  469, 
10  Am.  Dec.  475;  Ourrah's  Case,  7  Grat  (Va.)  619;  Redman  t.  State, 
1  Blackf.  (Ind.)  431;  Com,  v.  Lewis,  25  Grat  (Va.)  938;  Com.  v. 
Place,  153  Pa.  314,  26  Atl.  620;  Ballard  v.  State.  31  Fla.  266,  12 
South.  865 ;  State  v.  Oxendine.  107  N.  C.  783,  12  S.  E.  573 ;  People 
V.  Covitz,  262,111.  514,  104  N.  B.  887 ;  (>>m.  v.  Borasky,  214  Mass.  313, 
101  N.  E.  377 ;  Emtery  v.  State,  101  Wla  627.  78  N.  W.  145 ;  Stote  v. 
Brauneis,  84  Conn.  222,  79  Atl.  70 ;  State  v.  Nixon,  86  N.  J.  Law,  371, 
90  Atl.  1102. 

IT  state  V.  Prater.  52  W.  Va.  132,  43  S.  B.  230. 

18  Com.  y.  James,  99  Mass.  438;  Ck>m.  y.  Bingham,  158  Masa  169, 
33  N.  E.  341 ;  U.  S.  y.  Kelly,  4  Wash.  C.  O.  528,  Fed.  Cas.  No.  15.516 ; 
State  y.  Soper,  16  Me.  293,  33  Am.  Dec.  665;  State  y.  Taylor,  45  lia. 
Ann.  605, 12  South.  927 ;  Maton  y.  People,  15  111.  536. 

10 Note  16,  p. 503,  supra;  State  y.  Conley,  39  Me.  78;  State  y. 
O'Brien,  7  R.  I.  336. 

20  McJunkins  y.  State,  10  Ind.  140. 


V 
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I  When  a  severance  is  granted  it  is  within  the  discretion 
of  the  prosecuting  officer  which  defendant  he  will  try  first.*  ^ 
Though  the  practice  may  work  inconvenience,  and  even 
difficulty,  the  court  may,  in  its  discretion,  grant  separate 
trials  in  cases  of  riot  and  conspiracy,  as  well  as  in  other 
cases.** 

CONSOLIDATION  OF  INDICTMENTS 

155.  In  most  states,  if  separate  indictments  are  pending 
against  the  same  defendant  for  offenses  which 
could  be  joined  in  separate  counts  in  the  same  in- 
dictment, and  tried  together,  the  defendant  may 
be  tried  on  both  at  the  same  time. 

It  would  seem  clear  that  if  the  offenses  in  two  or  more 
separate  indictments  pending  against  the  same  defendant 
are  such  that  the  defendant  could  not  object  to  being  tried 
for  all  at  the  same  time,  if  they  were  joined  in  different 
counts  of  the  same  indictment,  he  should  not  be  allowed  to 
object  to  the  indictments  being  consolidated  and  tried  at 
the  same  time ;  and  there  are  numerous  cases  allowing  such 
a  practice.*'  If  the  offenses  are  such  that  they  could  not  be 
joined  in  different  counts  of  the  same  indictment,  and  tried 
together,  the  indictments  must  be  tried  separately.** 

«i  Patterson  v.  People,  46  Barb.  (N.  Y.)  625;  People  v.  Mclntyre, 
1  Parker,  Or.  R.  (N.  Y,)  371.  Contra,  by  statute,  Davis  y.  State,  33 
Tex,  Cr.  It  344,  26  S.  W.  410. 

22  Casper  v.  State,  47  Wis.  535,  2  N.  W.  1117. 

2«  Withers  v.  Com.,  5  Serg.  &  B.  (Pa.)  59;  Oanunins  r.  Pe6ple,  4 
Colo.  App.  71,  34  Pac.  734 ;  Stote  v.  Lee,  114  N.  C.  844, 19  S.  B.  375. 

s«  State  y.  Devlin,  25  Mo.  175 ;   Cuiomins  t.  People,  supra. 
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COUNSEL 

156.  The  state  is  represented  at  the  trial,  by  the  regular 

prosecuting  attorney,  but  he  may  call  in  other 
counsel  to  assist  him,  or,  if  he  permits,  private 
counsel  may  be  employed  by  the  prosecutor  or  oth- 
er private  persons  to  assist. 

157.  The  defendant  may  either  employ  counsel,  or,  if  he  is 

-  unable  to  do  so,  the  court  will  appoint  counsel,  to 
defend  him.  In  the  latter  case  the  defendant  can- 
not insbt  on  the  appointment  of  counsel  selected 
by  him,  and,  if  he  refuses  to  accept  the  services  of 
coimsel,  he  may  be  tried  without 

In  ordinary  cases  the  regular  prosecuting  attorney  or  his 
assistant  will  act  alone  in  conducting  the  prosecution,  but, 
with  leave  of  the  court,  he  may  have  assistance  from  qther 
counsel,  and  frequently  does  so  in  difficult  cases,  or  cases 
which  involve  a  great  amount  of  labor.**  Private  persons 
may  also  employ  and  pay  counsel  to  assist  in  the  prosecu- 
tion, with  leave  of  the  court,^^  if  the  regular  prosecuting  at- 
torney chooses  to  accept  such  assistance.*^    If  the  regular 

«B  State  V.  Mack,  45  La.  Aim.  1155,  14  South.  141 ;  State  t.  Orrlck, 
106  Mo.  Ill,  17  S.  W.  176;  Richards  v.  State,  82  Wia.  172,  51  N.  W. 
652 ;  State  v.  Johnson,  24  S.  D.  590,  124  N.  W.  847 ;  Blair  v.  State, 
72  Neb.  501,  101  N.  W.  17. 

se  Granting  such  leave  Is  In  the  discretion  of  the  conrt;  it  should 
^*never  be  abused  by  permitting  counsel  for  the  defendant  to  be  over- 
whelmed, on  account  of  their  Inexperience,  by.  the  number  and  ability 
of  counsel  assisting  th^  state's  attorney."  People  v,  Blevlns,  251  111. 
381,  96  N.  "W.  214,  Ann.  Oaa  19120,  451.  In  State  r.  Johnson,  24  S. 
D.  590,  124  N.  W.  847,  it  was  held  that  the  power  of  the  court  was 
wholly  discretionary  and  its  exercise  was  not  reviewable, 

27  state  V,  Bartlett,  55  Me.  200 ;  Benningfield  v.  Com.  (Ky.)  17  S. 
W.  271 ;  State  v.  Tlghe,  27  Mont  827,  71  Pac.  3 ;  Hayner  v.  People, 
213  m.  142,  72  N.  E.  792 ;  State  v.  Grafton,  89  Iowa,  109,  56  N.  W. 
257 ;  People  v.  PoweU,  87  CaL  348,  25  Pac.  481,  11  L.  R.  A.  75 ;  Keyes 
V.  State,  122  Ind.  527,  23  N.  E.  1097.  The  employment  of  private 
counsel  is  regulated  by  statute  in  some  states.  See  McKay  v.  State, 
90  Neb.  63,  132  N.  W.  741,  39  L.  R.  A.  (N.  S.)  714,  Ann.  Cas.  1913B, 
1034.    In  the  case  last  cited  it  was  held  that  the  statute  called  for 
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prosecuting  attorney  is  sick,  or  otherwise  unable  to  appear, 
the  court  may  appoint  an  attorney  to  conduct  the  prosecu- 
tion." 

If  the  defendant  is  able  to  do  so,  he  employs  his  own  coun- 
sel.** If  he  cannot  do  so,  the  court  must  appoint  counsel 
for  him.'**  In  some  states  provision  is  made  for  compensat- 
ing the  counsel  so  appointed,  but  in  others  they  are  expect- 
ed to  act  without  compensation,  and  must  do  so  unless  the 
cou^l  will  excuse  them.  The  defendant  cannot  compel  the 
judge  to  appoint  an  attorney  whom  he  has  selected,  instead 
of  one  whom  the  judge  has  appointed.'^  If  the  defendant 
refuses  to  accept  the  services  of  counsel,  he  may  be  tried 
without  counsel.  Where  the  court  has  offered  and  insisted 
on  assigning  counsel  to  the  defendant,  and  he  has  refused 
to  allow  it  to  be  done,  or  to  accept  the  counsel's  services,  the 
court  cannot  force  counsel  upon  him,  but  must  proceed  to 
try  him  without.** 

fifflrmatlve  action  by  the  coiirt  and  by  the  prosecuting  c^cer;  that 
it  was  not  sufficient,  to  legalize  the  appearance  of  private  counsel  as 
assistant  to  the  prosecuting  attorney,  to  show  that  such  counsel  was 
"permitted"  by  the  court  and  prosecuting  attorney  to  take  part  in 
the  case.  In  some  states  counsel  employed  and  paid  t)y  outside  par- 
ties is  not  allowed.  Blemel  v.  State,  71  Wis.  444,  37  N.  W.  244 ;  Bird 
V.  State,  77  V71s.  276,  45  N.  W.  1126.  And  see  McKay  v.  State.  90  Nri). 
63,  132  N.  W.  741,  37  U  R.  A.  (N.  S.)  714,  Ann,  Cas.  1913B,  1034. 

28  Keithler  v.  State,  10  Smedes  &  M.  (Miss.)  192 ;  State  y.  John- 
son, 12  Tex.  231 ;  Duk^  v.  State,  11  Ind.  567,  71  Am.  Dec  370;  White 
V.  Polk  County,  17  Iowa,  413. 

29  Cross  V.  State,  132  Ind.  65,  31  N.  B.  473. 

80  Hendryx  v.  State,  130  Ind.  265,  29  N.  ij.  1131.  Formerly,  though 
the  defendant  had  at  common  law  the  right  to  the  advice  and  as- 
sistance of  counsel,  he  could  not  be  represented  by  counsel  at  his 
trial.  1  Chit  Cr.  Law,  407 ;  Y.  B.  30  &  31  Edw.  I.  529 ;  2  Hawk.  P. 
C.  c.  39,  S§  1,  4.  In  Com.  v.  Polichinus,  229  Pa.  311,  78  Atl.  382,  the 
trial  court  instructed  the  jury  that  they  were  not  to  consider  the  evi- 
dence in  the.  light  of  the  argum^ts  of  counsel.  A  conviction  was 
reversed,  the  court  holding  that  the  instruction  was  a  denial  of  the 
constitutional  right  of  defendant  to  be  heard  by  counsel.  If  th^  rec- 
ord merely  shows  that  defendant  did  not  have  counsel,  it  is  not  cause 
for  a  new  trial,  unless  it  further  appears  that  the  right  to  have  coun- 
sel was  denied  him.    Gatlin  v.  State,  17  Ga.  App.  406,  87  S.  B.  151. 

81  Baker  v.  State,  86  Wis.  474,  56  N.  W.  1088. 

82  State  V.  Moore,  121  Mo.  514,  26  S.  W.  345,  42  Am.  St  R^.  542. 
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THE  PETIT  JURY— RIGHT  TO  JURY  TRIAL,  AND 

WAIVER 

158.  In  all  criminal  prosecutions  the  defendant  is  entitled  to 
a  trial  by  jury.  In  some  states  he  cannot  waive 
this  right  in  any  case  where  the  trial  was  by  jury 
at  common  law.  In  other  states  he  may  waive  the 
right  in  prosecutions  for  a  misdemeanor,  and  in 
others  he  may  also  waive  it  in  cases  of  felony. 

Right  to  Trial  by  Jury 

The  right  of  every  person  charged  with  crime  to  a  trial  by 
jury  has  from  a  very  eJlrly  period  existed  at  common  law.'^ 
With  us  it  is  guaranteed. by  our  federal  and  state  Constitu- 
tions.'* The  language  of  the  different  provisions  varies  to 
some  extent,  but  ii^  general  their  object  and  effect  is  the  same, 
namely,  to  secure  to  every  person  charged  with  a  crime  the 
same  right  to  a  jury  trial,  and  only  the  same  right,  as  had  al- 
ways existed  at  common  law.  No  new  right  is  conferred,  but 
the  common-law  right  is  guaranteed  so  that  the  Legislature 
cannot  take  it  away  nor  impair  it.  The  Legislature  may  regu- 
late the  niode  pi  trial  by  jury,  provided  it  does  not  deprive  the 
accnsed  of  his  substantial  common-law  rights,  but  it  cannot 
take  away  one  of  these  rights.'" 

•8  1  C?hit  Cr.  Law,  500. 
'  34  The  Constitution  of  the  United  States  declares  that  tn  all  cti^^ 
inal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury.  The  same  provision  appears  in 
some  of  the  state  Constitutions.  In  others  it  is  merely  declared  that 
the  right  of  trial  by  jury  shall  remain  inviolate;  in  still  others, 
that  the  right  shall  be  "as  heretofore  enjoyed." 

»B  1  Bish.  Cr.  Proa  {{  890-8»4;  Black,  Const  Law,  493-4»7;  Swart 
V.  Kimball,  43  Mich.  443,  5  N.  W.  635 ;  Ross  v.  Irving,  14  IlL  171 ; 
Work  v.  State,  2  Ohio  St  296,  59  Am.  Dea  671,  and  cases  hereafter 
referred  to.  In  State  v.  Strasburg,  60  Wash.  106,  110  Paa  1020,  32 
L.  R.  A.  (N.  S.)  1216,  Ana  Ca&  1912B,  917,  It  was  held  that  a  statute 
providing  that  insanity  is  no  defense  to  a  diarge  of  crime  was  in 
contravention  to  the  constitutional  provision  that  the  right  of  trial 
by  jury  ^all  remiain  inviolate,  since  it  took  away  from  the  jury  the 
question  of  criminal  intent 
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At  .common  law  a  person  accused  of  petit  offenses,  such 
as  vagrancy,  disorderly  conduct,  violation  of  a  municipal 
ordinance,  and  trivial  breaches  of  the  peace,  of  which  jus- 
tices of  the  peace  and  police  magistrates  had  jurisdiction, 
had  no  right  to  demand  a  trial  by  jury,  and  by  the  weight  of 
authority  he  has  no  such  right  under  the  constitutional 
guaranty,  for,  as  we  have  seen,  it  was  only  intended  to  guar- 
antee the  same  right  as  had  always  existed  at  common 
law.** 

The  constitutional  guaranty  of  a  jury  trial  only  applies  to 
criminal  prosecutions.  It  does  not  apply,  for  instance,  to  a 
proceeding  to  punish  for  contempt  of  court.*^ 

By  the  weight  of  authority  a  statute  authorizing  a  trial 
without  a  jury  is  valid  if  the  defendant  is  s^t  the  same  time 
given  an  unqualified  and  unfettered  right  of  appeal  and  a 

trial  by  jury  in  the  appellate  court.'* 

« 

••People  Y.  Justices  of  Court  of  Special  Sessions,  74  K.  Y.  406; 
People  ex  rel.  St.  Clair  v.  Davis,  143  App.  Dlv.  579,  127  N.  Y,  Supp. 
1072;  WoDg  V.  City  of  Astoria,  13  Or.  538,  11  Pac.  295;  Byers  v. 
Com.,  42  Pa.  89,  94;  State  v.  Glenn,  54  Md.  573;  Com.  y.  Horton,  1 
Va.  Cas.  335;  Inwood  v.  State,  42  Ohio  St  186;  State  v.  Conllu,  27 
Vt.  318;  McGearv.  Woodruff,  33  N.  J.  Law,  213;  Frost  v.  Com.,  9 
B.  Mon.  (Ky.)  362;  Williams  v.  City  Council  of  Augusta,  4  6a.  509; 
State  V.  MaOory,  2  Blackf.  (Ind.)  5;  State  v.  Ledford,  3  Mo.  102. 
See,  also,  Schick  v.  XJ.  S.,  195  U.  S.  65,  24  Sup.  Ct  826,  49  Ix  Ed.  99, 
1  Add.  Cas.  585;  State  ex  rel.  Wilcox  v.  Ryder,  126  Minn.  95.  147  N. 
W.  953.  A  Jury  trial  is  sometimes  allowed  by  statute  In  these  Inferi- 
or courts. 

»T  Black,  Const  Law,  496;  Bx  parte  Grace,  12  Iowa,  208,  79  Am, 
Dec.  529 ;  Ex  parte  Terry,  128  U.  S.  289,  9  Sup.  Ct.  77,  32  K  Ed.  406t 
Nor  to  proceedings  to  commit  a  child  to  the  industrial  schooL  Ex 
pSLTte  Ah  Peen,  51  Cal.  280.  Nor  to  proceedings  by  a  courtrnmrtlal. 
Hawson  v.  Brown,  18  Me.  216. 

88  Jones  V.  Bobbins,  8  Gray  (Mass.)  329;  Emerick  t.  Harris,  1  Bin. 
(Pa.)  416;  Murphy  v.  People,  2  Cow.  (N.  Y.)  815;  Beers  v.  Beers,  4 
Conn.  535, 10  Am.  Dec.  186 ;  Black,  Const.  Law,  497 ;  City  of  Emporia 
V.  Volnter,  12  Kan.  622;  Wong  y.  Astoria,  13  Or.  538,  11  Pac.  295. 
Contra,  Callan  v.  Wilson,  127  U.  S.  540,  8  Sup.  Ct.  1301,  32  U  Ed.  223. 
A  statute  requiring  a  recognizance  on  appeal,  to  be  conditioned  for 
the  payment  of  such  fine  and  costs  as  shall  be  Imposed  Is  an  unrea- 
sonable  restriction  on  the  right  of  appeaL  In>  re  Jahn,  55  Kan.  694, 
41  Pac.  956. 
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Waiver  of  Jury  Trial 

Whether  or  not  the  right  to  a  jury  trial  is  a  ri^ht  which 
the  defendant  can  waive  is  a  question  upon  which  the  au- 
thorities are  conflicting.  Soriie  of  the  courts  have  held  that 
a  jury  may  be  waived  in  all  cases,  provided  there  is  a  stat- 
ute authorizing  the  court  to  try  the  case  without  a  jury ;  •* 
that  the  constitutional  right  to  a  trial  by  jury  is  not  in- 
fringed when  the  accused  may  have  it  or  not  at  his  elec- 
tion.*® Many  of  the  cases  so  holdi;ig  were  cases  of  felony^ 
but  most  of  them  were  cases  of  misdemeanor,  and  it  is  prob- 
able that  the  court  in  some  of  the  latter  cases  did  not  in- 
tend to  lay  down  any  such  rule  for  cases  of  felony.*^  Many 
of  the  cases  hold  that  trial  by  jury  cannot  be  waived  in  pros- 
ecutions for  felony.**  It  is  difficult  to  understand  how  there 
can  be  any  distinction  in  this  respect  between  a  prosecution 
for  a  felony,  and  a  prosecution  for  such  a  misdemeanor  as 
at  common  law  entitled  the  defendant  to  a  jury  trial.  It 
would  seem  in  reason  that  if  a  jury  cannot  be  waived  in  one 
it  cannot  be  waived  in  the  other,  and  that  if  it  can  be  waived, 
in  one  it  can  be  waived  in  the  other.  The  grade  of  the 
crime  should  be  immaterial,  provided  it  is  such  a  crime  as 
entitled  the  defendant  to  a  jury  trial  at  common  law,  for,  as 
we  have  seen,  the  constitutions  guaratitee  the  same  right  as 

•9  Dillinghaxn  y.  State,  <5  Ohio  St  283. 

40  In  re  Staff,  63  Wis.  285,  23  N.  W.  587,  53  Am,  Rep.  285 ;  State  v.  • 
Worden,  46  Conn.  349,  33  Amp.  R^?i  27 ;  Dailey  v.  State,  4  Ohio  St. 
58;  Dillingham  v.  State,  5  Ohio  St.  283;  People  t.  Goodwin,  5  Wend. 
(N.  Y.)  251 ;  Ward  v.  People.  30  Mich.  116 ;  Darst  v.  People,  51  lU. 
286,  2  Am.  Rep.  301;  State  T.  Moody,  24  Mo.  560;  Murphy  v.  State, 
97  Ind.  579. 

41  See  Dailey  y.  State,  supra ;  Dillingham  y.  State,  supra ;  and 
then  compare  Williams  y.  State,  12  Ohio  St.  622. 

42  WUllams  y.  State,  12  Ohio  St.  622 ;  Hill  y.  People,  16  Mich,  351 ; 
Ward  y»  People,  30  Mich.  116;  Allen  y.  State,  54  Ind.  461;  State  y. 
Maine,  27  Conn.  281 ;  State  v.  Mansfield,  41  Mo.  470 ;  State  y.  Dayls, 
66  Mo.  684,  27  Am.  Rep.  387;  Neales  y.  State,  10  Mo.  498;  State  v. 
Lockwood,  43  Wis.  403 ;  Arnold  y.  Stote,  38  Neb.  752,  57  N.  W.  378 ; 
Harris  y.  People,  128  lU.  585,  21  N.  E.  563,  15  Am.  St.  Rep.  153; 
(contra,  nrisdemeanor,  Brewster  y.  People,  183  111.  143,  55  N.  E.  640) ; 
Com.  y.  Shaw,  1  Pittsb.  R.  (Pa.)  492  (collecting  the  authorities).  See, 
also,  Dickinson  y.  U.  S.,  159  Fed.  801,  86  0.  C.  A.  625;  Schick  y.  U. 
S.,  195  U.  S.  65,  24  Sup.  Ct  826,  49  L.  Ed.  99,  1  Ann.  Gas.  685. 
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existed  at  common  law.  If,  therefore,  a  jury  trial  cannot  be 
waived  in  one  case  in  which  it  was  nece^ary  at  common 
law,  it  cannot,  in  reason,  be  waived  in  another.**  Where 
the  Constitution  or  a  statute  expressly  requires  a  jury  trial, 
and  does  not  merely  give  the  accused  the  right  to  such  a 
trial,  a  jury  can  in  no  case  be  waived,  for  it  is  intended  to 
protect  the  state  as  well  as  the  defendant.** 

Where  the  right  to  a  jury  trial  is  given  by  statute  in  cas- 
es which  could  be  tried  without  a  jury  at  common  law,  as 
in  prosecutions  for  petit  misdemeanors  before  inferior  tri- 
bunals, the  right  may,  of  course,  be  waived.*' 

In  all  cases  the  right  to  i  jury  may  be  waived  by  plead- 
ing guilty,  for  in  such  a  case  no  trial  at  all  is  necessary.** 

Where  a  jury  trial  may  be  waived,  it  is  not  necessary 
that  there  shall  be  an  express  waiver;  it  is  sufficient  if  a  jury 
is  not  demanded,  or  if  the  case  is  tried  and  submitted  to  the 
court.*^  It  has  also  been  held  that  it  is  not  necessary  that 
the  court  shall  inform  the  accused  of  his  right  to  demand  a 
trial  by  jury.** 

In  all  cases  the  waiver  must  be  by  the  defendant  personal- 
ly, and  not  by  his  attorney  for  him,  unless  in  his  presence, 
and  with  his  acquiescence.** 

4t  <'A  plea  of  ^ot  guilty  to  an  information  or  indictment  for  crime, 
whether  felony  or  misdemeanor,  puts  the  accused  upon  the  country, 
and  can  be  tried  by  a  jury  only.  The  rule  is  universal  as  to  felomes; 
not  quite  so  as  to  misdemeanors.  But  the  current  of  authority  ap- 
pears to  apply  it  to  both  classes  of  crimte ;  and  this  court  holds  that 
to  be  safer  and  better  alike  in  principle  and  practice:  The  right  of 
trial  by  jury,  upon  indictment  or  information  for  crime,  is  secured 
by  the  Ckmstitution  upon  a  principle  of  public  poUqy.  and  cannpt  be 
waived."  State  v.  Lockwood,  43  Wis.  405.  And  see  Cowl  v.  Shaw, 
1  Pittsb.  R.  (Pa.)  492.  But  see  In  re  Staff,  63  Wis.  285>  23  N.  W.  587, 
53  Am.  Rep.  285. 

4*  Arnold  y.  State,  38  Neb.  752,  57  N.  W.  378;  In  re  McQuown,  19 
OkL  347,  91  Pac.  689,  11  L.  R.  A.  (N.  S.)  1136. 

*B  People  V.  Weeks,  99  Mich.  86,  57  N.  W.  1091;  Sdtdck  v.  U.  S., 
195  XJ.  S.  65,  24  Sup.  Ct.  826,  49  L.  Ed.  99,  1  Ann.  Cas.  585.  , 

*•  State  V.  Almy,  67  N.  H.  274,  28  AtL  372.  22  L.  R.  A.  744. 

*T  Dailey  v.  State,  4  Ohio  St.  58;  People  v.  Goodwin,  5  Wend.  (N. 
Y.)  251. 

48  People  v.  Goodwin,  supra ;  State  v.  Larger,  45  Mo.  510.  But  see 
Brown  v.  State,  16  Ind.  496. 

*»  Brown  v.  State,  supra. 
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SAME— NUMBER  OF  JURORS 

159.  In  most,  but  not  all,  states,  the  jury  must  consist  of 
not  less  nor  more  than  twelve  men,  as  at  conunon 
law.  But,  where  the  defendant  may  waive  his  right 
to  a  jury,  he  may  consent  to  be  tried  by  a  jury  of 
less  or  more  than  twelve. 

The  constitutional  guaranty  of  a  trial  by  jury  implies 
there  shall  be,  as  at  common  law,  a  jury  of  not  more  nor 
less  than  twelve  men.°®  A  statute  providing  for  a  greater 
or  less  number  would  be  unconstitutional,'^  unless,  as  in 
some  states,  the  Constitution  authorizes  the  Legislature  to 
provide  for  trial  by  a  jury  of  less  than  twelve.''*  In  some 
jurisdictions  it  has  been  held  that  in  trials  for  a  misdemean- 
or, if  the  defendant  consents  to  being  tried  by  a  jury  of  less 
than  twelve,  he  cannot  complain  of  the  irregularity ;  *•  but 
it  would  seem,  at  least  in  those  jurisdictions  where  it  is  held 
that  a  jury  trial  cannot  be  waived,  that  the  right  to  a  full 
jury  of  twelve  men  is  a  right  which  cannot  be  waived,  and 
so  it  has  been  held.*** 

»o  2  Hale,  P.  C.  161 ;  1  Chit.  Or.  Law,  505 ;  Black,  Const  Law,  4^ ; 
Work  V.  State,  2  Ohio  St.  296,  59  Am.  Dec.  671 ;  People  v.  Kennedy, 
2  Parker,  Or.  R.  (N.,  T.)  312 ;  Cancemi  v.  People,  18  N.  Y.  128;  Brown 
V.  State,  8  Blackf .  (Ind.)  561 ;  People  v.  O'Neil,  48  Cal.  257 ;  Bowles 
V.  State,  5  Sneed  (Tenn.)  360;  Doebler  v.  Coni.,  3  Serg.  &  R.  (Pa.) 
237 ;   People  v.  Luby,  56  Mich.  551,  23  N.  W.  218. 

Bi  See  the  cases  above  cited.  This  does  not  apply  to  summary  i>ro- 
ceedlngs  before  a  justice  of  the  peace  or  other  inferior  tribunal  for 
petit  offenses,  in  which  a  jury  trial  cannot  be  demanded  as  of  right. 
Ante,  p.  508;  Work  v.  State,  supra. 

B2Banrose  v.  State,  1  Iowa,  378.  And  see  People  v.  T6ledo,  150 
App.  Dlv.  403,  135  N.  Y.  Supp.  49. 

B»Com.  T.  Dailey,  12  Cush.  (Mass.)  80;  Murphy  v.  Com.,  1  Mete. 
(Ky.)  365 ;  Tyra  v.  Com.,  2  Mete.  (Ky.)  1 ;  Schulman  v.  State,  76  Tex. 
Or.  R.  229,  173  S.  W.  1195. 

«4Cancenri  v.  People,  18  N.  Y.  128;  Dickinson  v.  U.  8.,  159  Fed. 
801,  86  C.  C.  A.  625 ;  Territory  v.  Of  tiz,  8  N.  M.  154,  42  Pac.  87. 
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SAME— SELECTING  AND  SUMMONING 

JURORS 

160.  The  jurors  must  be  selected  and  summoned  as  required 
by  law. 

The  mode  of  selecting  and  summoning  jurors  is  regulated 
by  statute  in  the  different  states.  These  statutes  vary  in 
many  respects,  and  it  would  be  impracticable  to  undertake 
to  refer  to  them  specifically.  The  student  must  be  left  to 
consult  the  statutes  and  decisions  of  his  state. 


SAME— QUALIFICATION  AND  EXEMPTION 
OF  JURORS— CHALLENGES 

161.  The  jurors  must  not  only  be  properly  selected  and 

summoned,  but  they  must  be  individually  qualified 
to  serve.  If  they  are  disqualified  they  may  be  chal- 
lenged by  either  side,  and  must  be  excluded.  Chal- 
lenges are  either,  ^ 

(a)  To  the  array,  that  is,  to  the  jury  as  a  whole;  kx 

(b)  To  the  polls,  that  is,  to  individual  jurors. 

162.  A  challenge  to  the  array  is  an  objection  to  all  the  jurors 

collectively  because  of  some  defect  of  the  panel  as 
a  whole,  and  is  either, 

(a)  Principal  challenge — ^where  the  defect  renders  the 

jury  prima  facie  incompetent,  as  where  the  officer 
selecting  or  summoning  them  was  related  to  the 
prosecutor  or  defendant,  or  they  were  not  selected 
or  summoned  in  the  manner  required  by  law,  etc. 

(b)  Challenge   for   favor — ^where   the   defect   does   not 

amount  to  ground  for  principal  challenge,  but  there 
is  a  probability  of  partiality. 

163.  Challenges  to  the  polls  are  challenges  to  individual 

jurors,  and  are 
(a)  Principal  challenges — 

(1)  Propter  defectum — ^where  the  juror  b  incompe- 
tent to  serve  on  any  jury,  as  where  he  is  an 
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alien,  infant,  nonresident  of  the  county,  etc.,  or 
has  not  particular  qualifications  prescribed  by 
statute. 

(2)  Propter  affectum — ^where  there  is  some  circiun- 

stance  rendering  him  prima  facie  partial  or 
biased  in  the  particular  case,  as  where  he  is 
related  to  one  of  the  parties,  or  has  formed  an 
opinion,  etc. 

(3)  Propter  delictum — ^where  the  particular  juror,  by 

some  act,  has  ceased,  in  the  eye  of  the  law,  to 
be  probus  et  I'egalis  homo,  as  where  he  has 
been  convicted  of  an  infamous  crime. 
(b)  Challenge  to  the  favor — ^where  the  circiunstances 
show  a  probability  ot  bias  and  impartiality,  but  are 
not  sufficient  to  render  the  juror  prima  facie  dis- 
qualified, so  as  to  be  groimd  for  principal  challenge 
propter  affectum. 

164.  Peremptory  challenges  are  such  as  the  court  is  bound 

to  allow  without  any  cause  being  assigned  or 
shown.  A  certain  niunber  of  these  challenges  are 
allowed  to  the  defendant,  and,  in  most  states,  to  the 
prosecution. 

165.  Ordinarily  objections  to  jurors  mu^  be  made  before 

the  jury  is  sworn,  or  the  swearing  is  begun;  but 
this  rule  does  not  apply  where  the  disqualification 
is  not  discovered  until  afterwards,  and  due  dili- 
gence has  been  used  to  discover  it. 

166.  The  fact  .that  a  juror  is  exempt  from  jury  service  does 

not  disqualify  him,  if  he  consents  to  serve. 

Challenges 

The  right  to  a  jury  trial  implies  that  the  jury  shall  be 
impartial/and  that  it  shall  consist  of  men  who  are  legally 
competent  to  act  as  jurors,  and  that,  they  shall  be  legally 
selected,  summoned,  and  impaneled.  The  Constitutions 
guarantee  the  right  to  such  a  jury  as  the  accused  was  en- 
titled to  demand  at  common  law.  In  determining  the  quali- 
fications of  jurors,  we  must  therefore  look  to  the  common 
law.  The  Legislatures  may  and  often  do  require  qualifica- 
tions which  were  not  required  by  the  common  law,  and  pro- 
GULBK  Gb.Pboc.(2d  Bd.)— -^ 
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Vide  other  modes  of  selecting,  summoning,  and  impaneling 
jurors,  and  they  sometimes  do  away  with  requirements  of 
the  common  law ;  but  they  cannot  constitutionally  declare 
any  common-law  requirement  unnecessary,  if  by  doing  so 
they  deprive  the  accused  of  any  substantial  right  which  he 
had  at  common  law.*^'  To  secure  the  right  to  an  impartial 
jury,  the  accused  must  have  the  right  to  challenge  or  object 
to  any  juror  who  is  disqualified  for  any  cause.  The  Legis- 
lature may  prescribe,  the  time  and  manner  of  objecting  to 
jurors,  and  the  manner  of  determining  objections,  but  it  can- 
not take  away  the  right  to  object."' 

Challenges  are  either  to  the  array  or^to  the  polls,  and  are 
either  principal  challenges  or  challenges  to  the  favor. 

Challenges  to  the  Array 

A  challenge  to  the  array  is  an  objection,  not  to  individual 
jurors,  bujt  to  all  t^ie  jurors,  collectively,  and  is  based,  not 
upon  any  supposed  disqualification  of  individual  jurors,  but 
upon  some  defect  of  the  panel  as  a  whole."^  It  is  ground  for 
principal  challenge  to  the  array,  that  the  officer  who  sum- 
moned the  jurors  is  related  within  the  pinth  degree,  either 
by  affinity  or  by  consanguinity,  to  the  prosecutor  or  to  the 
defendant;**  that  one  or  more  of  the  jurors  was  selected 
and  summoned  at  the  instance  of  one  of  the  parties ;  "•  that 
there  are  relations  existing  between  the  officer  and  one  of 
the  parties  prima  facie  implying  favor  or  ill  will  on  the  part 
of  the  officer;  •*  that  the  jurors  were  not  selected  or  sum- 
moned in  the  manner  required  by  law.*^     . 

B8  Ex  parte  Vermilyea,  6  Ck>w.  (N.  Y.)  562. 

B«  Black,  Const.  Law,  494;  Palmore  y.  State,  29  Ark.  24S.  Laws 
limiting  the  nnmber  of  peremptory  challenges  to  be  allowed  to  the 
defendant,  or  granting  peremptory  challenges  to  the  state,  are  not 
unconstitutional.  Black,  Qonst  Law,  494 ;  post,  p.  524.  Nor  Is  a  law 
unconstitutional  which  allows  the  court  to  admit  a  Juror  as  com- 
petent, although  he  has  formied  and  expressed  an  opinion  as  to  the 
guilt  of  the  accused,  if  the  court  is  satisfied  that  he  wiU  render  an 
impartial  verdict    Id.;   post,  p.  518. 

S7  Co.  Litt.  156, 158;  3  Bl.  Comm.  359;  Gardner  y.  Turner,  9  Johusi 
(N.  Y.)  261. 

ffs  Vanauken  t.  Beemer,  4  N.  J.  Law,  364. 

»o  Co.  litt  156. 

•0  Bay  lis  v.  Lucas,  Cowp.  112. 

«i  Gardner  v.  Turner,  9  Johns.  (N.  Y.)  260;   State  ▼.  Clark,  42  Vt 
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The  array  may  be  challenged  for  favor  whenever  there  are 
circumstances  which,  while  not  sufficient  ground  for  prin- 
<;ipal  challenge,  are  such  as  show  a  probability  that  the  offi- 
cer who  selected  or  summoned  the  jury  was  biased.**  It 
has  been  said  that  a  challenge  may  be  made  to  the  array  on 
account  of  any  bias  on  the  part  of  the  officer  who  summon- 
ed them  which  would  be  ground  for  challenge  to  a  ju- 
ror.*'  If  the  challenge  is  allowed  and  sustained,  the  panel 
is  discharged  and  a  new  jury  summoned.** 

Challenges  to  the  Polls 

Challenges  to  the  polls  are  objections  to  individual  ju- 
rors. Like  challenges  to  the  array,  they  are  either  principal 
challenges^  or  challenges  to  the  favor. 

Principal  Challenges  to  the  Polls 

Principal  challenges  to  the  polls  have  been  classified  as 
challenges  propter  honoris  respectum,  propter  defectum, 
propter  affectum,  and  propter  delictum.*'  The  first  is  not 
recognized  in  this  country,  because  it  depends  upon  a  title 
of  nobility.    The  other  three  are  recognized. 

Same — Propter  Defectum 

A  challenge  propter  defectum  is  on  the  grpund  that  the 
juror  is  not  qualified  at  all  to  serve  on  any  jury.  It  will  lie 
where  the  juror  is  an  alien ;  **  or  not  a  resident  of  the  coun- 

629;  Gladden  v.  State,  13  FLa.  623;  Lamb  ▼.  State,  86  Wis.  424; 
Morgan  v.  State,  31  Ind.  193 ;  State  v.  McAfee,  64  N.  O.  339 ;  Reid  v. 
State,  60  Ga.  556;  Clarke  y.  State,  3  Ala.  App.  5,  57  South.  1024. 
Where  the  law  Is  directory,  merely,  a  literal  compliance  with  its  terms 
is  not  essential.    Conf.  v.  Nye,  240  Pa.  359,  87  Atl.  585. 

•2  Co.  Litt.  156. 

•8  People  V.  Coyodo,  40  CaL  586. 

«4  See  Humphries  y.  State,  100  Ga.  260,  28  S.  B.  25. 

«8  Co.  Litt  156 ;  Archb.  Or.  PI.  &  Prac.  165,  note. 

««  Borst  V.  Beeckei',  6  Johns.  (N.  Y.)  332;  Rex  v.  Sutton,  8  Bam.  & 
0.  417;  Richards  v.  Moore,  60  Vt  449,  15  Atl.  119;  HoUingsy^orth  v. 
Duane,  4  DalL  353,  Fed.  Caa  No.  6,618;  Seal  y.  State,  13  Smedes  & 
M.  (Miss.)  286 ;  Schumaker  y.  State,  5  Wia  324 ;  State  y.  Quarrel,  2 
Bay  (S.  a)  150,  1  Am.  Dec.  637 ;  People  y.  Chung  Lit,  17  Gal.  320. 
By  statute  in  many  states,  a  person  who  has  declared  hlB  intention 
to  become  a  citizen,  for  the  purpose  of  naturalization,  is  a  competent 
Juror.  Babcock  y.  People,  13  Colo.  515,  22  Pac  817.  There  is  an 
exception  to  this  rule  where  the  defendant  is  an  alien.    By  an  early 
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ty ;  •^  or,  in'some  states  by  statute,  and  possibly  at  common 
law,  not  a  freeholder;**  or,  by  statute  in  many  jurisdic- 
tions, because  he  has  not  paid  his  taxes ;  ••"  or  because  he  is 
an  infant ;  ^^  or  is  over  the  age  limited  by  statute ;  ^^  or  is 
an  idiot  or  lunatic  or  drunken;^*   or  a  woman;'*  or  does 

English  statute  (28  Edw.  III.  c.  18,  |  2),  it  was  provided,  in  sab- 
stance,  that  where  the  defendant  in  a  crtminal  case  (or  either  part7 
in  a  ciyil  case)  was  an  alien,  part  of  the  Jurors  should  be  aliena 
This  statute  has  been  recognized  as  a  part  of  the  conttnon  law  In 
some  of  our  states,  but  rejected  in  others^  and  in  some  states  simUar 
statutes  have  been  enacted.  Such  a  panel  of  jurors  is  called  a  'Ipanel 
de  medietate  linguae."  See  1  Bish.  Gr.  Proc.  SI  927-990;  Bespublica 
Y.  Mesca,  1  DalL  (Pa.)  73,  1  L.  Ed.  42;  Richards  v.  Oom.,  11  Leigh 
(Va.)  690 ;  Brown  v.  Com.,  11  Leigh  (Va.)  711 ;  People  v.  McLean,  2 
Johns.  (N.  T.)  381 ;   State  v.  Antonio.  11  N.  O.  200. 

«7  CJo.  Litt  156b.  The  jurors  must  be  summoned  from  the  vicin- 
age. This  has  always  been  essential  at  common  law,  and  is  still  so. 
Swart  V.  KimbaU,  43  Mich.  443,  9  N.  W.  635.  Under  our  constitu- 
tional provisions,  as  we  have  seen,  or  under  most  of  them,  this  is  a 
requirement  which  the  Legislature  cannot  dispense  with.  Swart  v. 
Kimball,  supra.  Jurors  were  at  one  time  in  England  required  to  be 
summoned  from  the  very  ville  or  other  place  in  the  county  where 
the  offense  was  committed,  but  by  statute  they  are  now  summoned 
from  the  body  of  the  county,  and  not  from  any  particular  place  in  it. 
Such  is  also  the  rule  with  us..  A  juror  may  be  a  resident  of  the 
county  without  being  an  elector  or  voter.  State  v.  Fairlamb,  121 
Mo.  137,  25  S.  W.  895. 

•8  Ck).  Lltt  156;  Byrd  v.  State,  1  How.  (Miss.)  163;  Bradford  v. 
State,  15  Ind.  347;  Shoemaker  v.  State,  12  Ohio,  43;  Nels<m  v.  State. 
10  Humph.  (Tenn.)  518;  Dowdy  v.  Com.,  9  Grat.  (Va.)  727,  60  Am. 
Dec.  314;  Aaron  v.  State,  37  Ala.  106.  There  is  some  doubt  as  to 
whether  this  qualification  is  necessary  at  copimon  law  with  us. 
The  matter  is  generally, set  at  rest  by  statutes,  some  of  which  de- 
clare it  necessary,  while  others  declare  it  unnecessary. 

•»  State  V.  Davis,  109  N.  O.  780,  14  S.  B.  55;  State  v.  Reed,  53 
Kan.  767,  37  Paa  174,  42  Am.  St  Rep.  322 ;  Collins  v.  State,  31  Fla. 
574,  12  South.  906. 

TO  Co.  Litt.  157. 

Ti  CO.  Litt.  157;  State  v.  Brooks,  92  Mo.  542,  6  S.  W.  257,  330.  If 
the  statute  merely  exempts  persons  over  a  certain  age,  the  exemp- 
tion is  a  personal  privilege,  which  they  may  waive.  It  does  not  dis- 
qualify them.    Post,  p.  523. 

T2  State  V.  Scott,  8  N.  C.  24;  Thomas  v.  State,  27  Ga.  287. 

T8  8  Bl.  Comm.  362.  See  Harland  v.  Territory,  3  Wash.  T.  I31« 
13  Pac.  453. 
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not  understand  the  English  language;^*  or,  by  statute  in 
some  states,  is  unable  to  read  or  write ;  ^*  or,  by  statute,  has 
within  a  certain  time  served  on  a  prior  jury ;  ^'  or  is  deaf, 
or  otherwise  in  such  a  bad  condition  physically  as  to  be  un- 
able to  act  as  a  juror.''^ 

Same — Propter  Affectum 

A  principal  challenge  propter  affectum  is  based  on  some 
circumstance  that  raises  the  presumption  of  bias  or  par- 
tiality in  the  particular  case.  Any  partiality  or  bias,  wheth- 
er it  be  in  favor  of  the  defendant  or  against  him,  will  dis- 
qualify a  juror. 

Such  a  challenge  will  always  lie  where  a  juror  is  related 
to  the  prosecutor  or  to  the  defendant  within  the  ninth  de- 
gree,"* either  by  affinity,  that  is,  by  marriage,'*  or  by  con- 
sanguinity.** 

( 

T4  State  ▼.  Push,  23  La.  Ann.  14;  People  v.  Davis,  4  Oal.  Unrep. 
524,  36  Pac.  06;  Long  v.  State,  86  Ala.  36,  5  Sonth.  443.  Bnt  see  In 
re  AUison,  13  Qolo.  525,  22  Pac.  820,  10  L.  B.  A.  790,  16  Am.  St  Rep. 
224.  As  to  saffikdency  of  knowledge  of  language,  see  State  y.  Dent, 
41  La.  Ann.  1082,  7  South.  694;  State  y.  Ford,  42  La.  Ann.  255,  7 
South.  696. 

TBMabry  v.  State,  71  Miss.  716,  14  South.  267;  Johnson  v.  State, 
21  Tex.  App.  368, 17  S.  W.  252;  San  Antonio  &  A.  P.  Ry.  Go.  y.  Gray 
(Tex.  Civ.  App.)  66  S.  W.  229. 

T6  First  Nat.  Bank  of  Plattsburg  y.  Post,  66  Vt  237,  28  Atl.  989. 

TT  Jesse  y.  State,  20  Ga.  156;  Hogshead  y.  State,  6  Humph.  (Tenn.) 
59;  Rhodes  y.  State,  128  Ind.  189,  27  N.  B.  866,  25  Am.  St  Rep.  429. 

78  In  some  Jurisdictions  the  relationship  must  be  within  the  fourth 
degree,  Kahn  y.  Reedy,  8  Ohio  Gir.  Gt  R.  345 ;  in  others,  the  third 
degree.  Page  y.  State,  22  Tex.  App.  551,  3  S.  W.  745. 

70  1  Chit.  Or.  Law,  541;  3  Bl.  Comm.  363;  Co.  Litt.  157a;  State 
y.  Potts»  100  N.  O.  457,  6  S.  E.  657 ;  Powers  y.  State,  27  Tex.  App. 
700,  11  S.  W.  646.  But  see  Moses  y.  State,  11  Humph.  (Tenn.)  232. 
Affinity  ceases  on  the  dissolution,  by  death  or  diyorce,  of  the  mar- 
riage by  which  it  was  created.  State  y.  Shaw,  25  N.  C.  532.  Mar- 
riage will  relate  each  party  by  affinity,  to  the  other's  blood  rela- 
tions, but  it  will  not  relate  the  blood  relations  of  one  of  them  to  the 
blood  relations  of  the  other.  A  juror,  therefore,  is  not  incompetent 
because  his  stepdaughter  married  the  brother  of  one  of  the  parties. 
Central  Railroad  &  Banking  Co.  of  Georgia  y.  Roberts,  91  Ga.  518, 
18  S.  B.  315.  See,  also.  Bums  y.  State,  89  Ga.  527,  15  S.  E.  748;  Mo- 
Duffie  y.  State,  90  Ga.  786,  17  S.  E.  105;  Kirby  y.  State,  89  Ala.  63, 
8  South.  110. 

80  1  Chit  Cr.  Law,  541;  3  Bl.  Comm.  363;  Co.  Litt  157a;  People 
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Such  a  challenge  will  also  lie  where  a  juror  is  under  the 
power  of  either  party,®^  or  in  his  employment,**  or  if  he  is 
to  receive  part  of  the  fine,*'  or  if  since  he  was  summoned  he 
has  eaten  or  drank  at  the  expense  of  either  party,**  or  if 
there  are  actions  pending  between  a  juror  and  either  party 
which  imply  hostility,*'  or  if  one  of  the  parties  has  given  a 
juror  money  to  influence  his  verdict.** 

A  principal  challenge  propter  affectum  will  also  lie  where 
a' juror  has  expressed  his  wishes  as  to  the  result  of  the 
trial ;  "  or  if  he  has  formed  and  expressed,  or  merely  form- 
ed, a  decided,  and  not  a  conditional  or  hypothetical,  opinion 
as  to  the  guilt  or  innocence  of  the  defendant.**    There  are 

T.  Clark,  62  Hun,  84,  16  N.  Y.  Supp.  473,  695;  Mabaney  ▼.  St  Louis 
&  H.  R.  Co.,  108  Mo.  191,  18  S.  W.  896;  State  v.  Merriman,  34  S.  O. 
16,  12  S.  E.  619;  State  y.  Wmiams,  9  Houst.  (Del.)  508,  18  AtL  949; 
Page  V.  State,  22  Tex.  App.  551,  3  S.  W.  745.  Relationship  to  prose- 
cuting attorney  does  not  disquaUfjr.  People  y.  Waller,  70  Mich.  237, 
38  N.  W.  261. 

811  Chit.  Cr.  Law,  541. 

82  1  Chit.  Cr.  Law,  542;  LouisvUle,  N.  O.  &  T.  R.  Co.  v.  Mask,  64 
Miss.  738,  2  South.  360 ;  Block  y.  State,  100  Ind.  357.  See  State  y. 
Coella,  3  Wash.  St.  99,  28  Pac.  28 ;  Crawford  y.  U.  S.,  212  U.  S.  183, 
29  Sup.  Ct.  260,  53  L.  E)d.  465,  15  Ann.  Cas.  392.  In  the  case  last 
cited  it  was  held  that  an  employ^  of  the  United  States  was  not  a 
competent  juror  where  defendant  was  on  trial  for  conspiracy  to  de- 
fraud the  United  States.  So  of  a  partner  of  defendant  Stumm  y. 
Hummel,  39  Iowa,  478. 

8>  1  Chit  Or.  Law,  542.  That  an  inhabitant  of  a  town  to  which  a 
fine  wlU  go  is  disqualified,  see  State  y.  Williams,  30  Me.  484.  Con- 
tra, Treasurer  of  Middletown  y.  Ames,  7  Vt.  166.  A  person  having 
a  bet  on  the  result  of  the  trial  is  Incompetent  Cluyerius  y.  Com., 
81  Va.  787. 

84  1  Chit  Cr.  Law,  542;  Co.  Litt  157;  Com.  y.  Mosier,  135  Pa. 
221, 19  Atl.  943.  That  one  of  the  parties  has  been  entertained  at  the 
juror's  house  is  only  a  ground  of  challenge  to  the  fayor.  Anon.,  3 
Salk.  81;  post,  p.  523.  A  person  who  is  bail  for  defendant's  appear- 
ance is  not  a  competent  juror.    Brazleton  y.  State,  66  Ala.  96. 

86  1  Chit  Cr.  Law,  542;  Co,  Litt  157. 

86  Co.  Litt  157. 

87  1  Chit  Cr.  Law,  542.  A  member  of  an  association  haying  for 
Its  object  the  suppression  of  the  cilme  for  which  the  defendant  is 
Indicted  is  not  thereby  rendered  Incompetent  as  a  juror.  Com.  y. 
Burroughs,  145  Mass.  242,  13  N.  B.  884.  Compare  Com.  y.  Moore, 
143  Mass.  136,  9'  N.  E.  25,  58  Am.  Rep.  128. 

88  1  Chit  Cr.  Law.  542;  2  Hawk.  P.  C.  c  43,  |  28;  People  v.  Rath- 
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some  cases  to  the  effect  that  a  juror  who  has  served  in  one 
case,  and  returned  a  verdict  of  guilty,  is  not  disqualified  to 

bun,  21  Wend.  (N.  T.)  509;  Freeman  v.  People,  4  Denio  (N.  Y.)  9,  47 
Am.  Dec.  216;  Willis  v.  State,  12  Ga.  444 ;  Sprouce  v.  Com.,  2  Va. 
Cas.  375;  Osiander  v.  Com.,  3  Leigh  (Va.)  780,  24  Am.  Dec.  693; 
Armistead  v.  Com.,  11  Leigh  (Va.)  657,  37  Am.  Dec.  633;  Ned  v. 
State,  7  Port  (Ala.)  187;  Noble  v.  People,  Breese  (111.)  64.  There  Is 
much  conflict  and  confusion  in  the  cases  on  this  point,  and  ^ome 
very  fine  distinctions  have  been  drawn.  We  cannot  go  Into  t)ie 
question  at  any  length,  but  must  content  ourselves  with  referring  to 
some  of  the  cases,  and  leave  the  student  to  follow  up  the  subject 
by  reading  them.  It  has  been  held  that  if  the  opinion  expressed  is 
merely  conditional  or  hypothetical,  and  not  unqualified,  it  does  not 
disqualify.  People  v.  Mather,  4  Wend.  (N.  Y.)  243,  21  Am.  Dec.  122 ; 
Durell  V.  Mosher,  8  Johns.  (N.  Y.)  445;  State  v.  Potter,  18  Conn. 
166;  Smith  v.  Com.,  7  Grat.  (Va.)  593;  State  v.  Foster,  91  Iowa,  164, 
69  N.  W.  8.  The  courts  are  virtually  agreed  that  an  opinion  formed 
on  being  an  eyewitness  of  the  transaction,  or  on  hearing  or  reading 
the  statements  or  testimcHiy  of  eyewitnesses  either  out  of  court  or 
in  a  prior  Judicial  proceeding,  will  disqualify.  Ex  parte  Vermilyea, 
6  Cow.  (N.  Y.)  555;  Mabry  v.  State,  71  Miss.  716,  14  South.  267.  By 
the  weight  of  authority,  the  opinion  need  not  have  been  formed 
from  any  feivor  or  iU  wiU.  Ex  parte  Vermilyea,  6  Cow.  (N.  Y.)  666; 
and  cases  hereafter  cited.  But  see  Bex  v.  Edmonds,  4  Bam.  &  Aid. 
471;  State  v.  Spencer,  21  N.  J.  Law,  196.  It  has  been  said,  and  is 
so  provided  by  statute  in  some  states,  that,  if  the  opinion  fbrmed  by 
a  Juror  is  not  strong  enough  to  influence  him  in  his  trial  of  the  case, 
it  does  not  disqualify  him.  Com.  v.  Webster,  6  Cush.  (Mass.)  296, 
62  Am.  Dec.  711;  People  v.  Honeyman,  3  Denio  (N.  Y.)  121;  People 
V.  Fuller,  2  Parker,  Cr.  K,  (:n.  Y.)  16;  State  v.  EUington,  26  N.  C.  61; 
Shannon  v.  State  (Tex.  Cr.^  App.)  26  S.  W.  410;  Lewis  v.  State,  137 
Ind.  344,  36  N.  B.  1110;  State  v.  Le  Duff,  46  La.  Ann.  546,  16  South. 
397 ;  King  v.  State,  6  How.  (Miss.)  730 ;  Hendric^  y.  Qom.,  5  Leigh 
(Va.)  707;  Pollard  v.  Com.,  6  Rand.  (Va.)  659.  It  has  even  been  held 
under  such  a  statute  that  an  opinion  does  not  disqualify,  though 
some  evidence  may  be  necessary  to  remove  it  State  v.  Field,  89 
Iowa,  34,  56  N.  W.  276;  Shannon  v.  State  (Tex.  Cr.  App.)  26  S.  W. 
410.  Many,  probably  most,  of  the  courts,  have  held  that  an  opinion 
formed  or  expressed,  on  common  report  or  rumor,  or  on  newspaper 
'reports,  will  not  disqualify,  if  the  Juror  believes  and  states  on  oath 
that  such  opinion  will  not  Influence  him  or  prevent  him  from  render- 
ing  a  true  verdict  on  the  evidence,  and  the  court  is  satisfied  that 
such  is  the  case,  and  in  many  states  it  is  so  provided  by  statute. 
Com.  V.  Berger,  3  Brewst.  (Pa.)  247;  Moses  v.  State,  10  Humph. 
(Tenn.)  466;  State  v.  Williams,  3  Stew.  (Ala.)  454;  Quesenberry  v. 
State,  3  Stew.  &  P.  (Ala.)  308;    McGregg  v.  State,  4  Blackf.  (Ind.) 
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serve  in  another  case  against  a  joint  defendant  who  has 
taken  a  separate  trial,  involving  the  same  stat^  of  facts,  but 

101;  Baldwin  v.  State,  12  Mo.  223;  Moranv.  Oom.,  9  Lelgb  (Va.) 
651;  Smith  v.  Ck>m.,  e  Grat  (Va.)  696;  Payne  v.  State,  8  Humph. 
(Tenn.)  375;  State  v.  Morea,  2  Ala.  275;  State  ▼.  EUington,  29  N.  a 
61 ;  State  v.  Dove,  82  N.  G.  469 ;  Nelms  y.  State,  13  Smedes  ft  BiL 
(Miss.)  5(X),  53  Am.  Dec.  94;  Lee  v.  State,  45  Miss.  114;  Baker  v. 
State,  88  Wis.  140,  69  N.  W.  570 ;  State  v.  Duffy,  124  Mo.  1,  27  S. 
W.  368;  State  v.  De  Graff,  113  N.  G.  688, 18  S.  E.  507;  State  v.  Frier, 
46  La.  Ann.  1434,  14  South.  296;  State  v.  GUe,  8  Wash.  12,  35 
Pac.  417.  Other  courts,  la  the  absaice  of  such  a  statute,  have 
held  that  the  ground  upon  which  the  opinion  has  been  formed  Is 
Immaterial ;  that  there  Is  no  distinction  between  an  opinion  founded 
on  being  an  eyewitness,  or  on  hearing  the  testimony  of  those  who 
were  present  at  the  transaction,  and  an  opinion  based  on  rumors, 
reix>rts,  and  newspaper  publications ;  that  in  either  case  the  opinion 
disqualifies.  People  v.  Mather,  4  "^^end.  (N.  Y.)  229,  21  Am.  Dec 
122;  Neely  v.  People,  13  IlL  687;  State  v.  Webster,  13  N.  H.  491; 
Tieach  v.  People,  53  IlL  311;  Glem  v.  State,  33  Ind.  418;  Lithgow 
T.  Gom.,  2  Va.  Gas.  297;  Reynolds  v.  State,  1  Ga.  222;  and  see 
Boon  T.  State,  1  Ga.  631;  Wilson  v.  State,  87. Neb.  638^  128  N. 
W.  38;  and  that  a  juror  who  has  formed  an  opinion  on  the  merits 
does  not  become  qualified  because  he  declares  that,  if  the  circum- 
stances on  which  his  opinion  is  based  are  not  supported  by  the 
proof,  his  opinion  of  the  defendant's  guilt  will  be  removed.  "Too 
much  stress  ought  not  to  be  laid  on  the  juror's  declaration  that, 
if  the  circumstances  on  which  his  opinion  was  founded  should 
not  be  supported  by  the  evidence,  his  opinion  of  the  defendant's 
guilt  would  be  removed.  The  disqualifying  bias  which  the  law  re- 
garus  is  one  which  in  a  measure  operates  unconsciously  on  the  jury- 
man, and  leads  him  to  Indulge  his  own  feelings  when  he  thinks  he 
is  influenced  entirely  by  the  weight  of  evidence."  People  ▼.  Mather, 
4  Wend.  (N.  Y.)  244,  21  Am.  Dec.  122.  And  see  Goleman  ▼.  Hager- 
man,  cited  4  Wend.  (N^  Y.)  243,  21  Am.  Dec.  122;  Baxter  v.  People^ 
3  Gilman  (lU.)  368;  Canceml  v.  People,  16  N.  Y.  501;  Payne  v.  State, 
3  Humph.  (Tenn.)  375 ;  People  v.  Keefer,  97  Mich.  15,  56  N.  W.  105; 
U.  S.  V.  Hanway,  2  Wall.  Jr.,  150,  Fed.  Gas.  No.  15,299;  Trimble  v. 
State,  2  G.  Greene  (Iowa)  404;  Sam  r.  State,  13  Smedes  &  M.  (Miss.) 
1^.  In  some  states  it  Is  provided  by  statute  that  an  opinion  or 
Impression  as  to  the  guilt  of  the  accused  shall  not  be  ground  for 
challenge  for  cause  if  the  juror  states  on  oath  that  he  can  render 
an  impartial  verdict  notwithstanding  such  opinion,  and  if  the  court 
is  satisfied  that  the  opinion  will  not  Influence  his  verdict  Sudi  a 
statute  has  been  held  constitutional,  as  it  does  not  take  away^the 
right  to  trial  by  an  Impartial  jury.  Stokes  v.  People,  53  N.  Y.  164, 
13  Am.  Rep.  492 ;  Palmer  v.  State,  42  Ghlo  St.  596.  There  is  author- 
ity for  saying  that  an  opinion  must  not  only  be  formed,  bat  must 
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the  better  opinion  is  to  the  contrary.**  And  generally  a 
person  who  has  served  in  a  prior  case  against  another,  or 
against  the  same  defendant,  involving  the  same  questions 
of  fact,  is  disqualified.**  So  if  a  person  has  served  on  the 
grand  jury  which  indicted  the  defendant,  he  is  incompetent 
to  serve  mi  the  petit  jury.** 

By  the  overwhelming  weight  of  authority,  conscientious 
scruples  against  the  infliction  of  capital  punishment  will 
disqualify  a  juror  in  a  case  where  the  punishment  may  be 
death.**    This  has  been  said  to  be  ground  for  challenge  to 

be  expressed,  before  It  will  disqualify.  Noble  v.  People,  Breese  (111.) 
64;  Boardman  v.  Wood,  8  Vt  570.  But  in  reason,  and  by  the  weight 
of  authority,  formation  of  opinion  is  alone  enough.  McGowan  y. 
State,  9  Terg.  (Tenn.)  184;  People  v.  Rathbun,  21  Wend,  (N.  Y.)  509; 
People  V.  Mather,  4  Wend.  (N.  Y.)  229,  21  Am.  Dec.  122.  And  see 
cases  cited  aboVe. 

8»  2  Hawk.  P.  C.  c.  43,  I  29;  State  v.  Sheeley,  15  Iowa,  404;  Peo- 
ple V.  Troy,  96  Mich.  530.  56  N.  W.  102 ;  Stephens  v.  State,  53  N.  J. 
Law,  245,  21  Aa  1038. 

•0  People  V.  Troy,  supra;  Bdmondson  v.  Wallace,  20  Ga.  660; 
State  V.  James,  34  S.  C  49,  12  S.  B.  657;  Garthwaite  v.  Tatum,  21. 
Ark.  836,  76  Am.  Dec.  402.  For  limitations  of  the  rule,  see  Com.  v. 
HIU,  4  Allen  (Mass.)  591.  See  State  v.  Maloney,  118  Mo.  112,  23  S. 
W.  1084. 

•1  Rex  V.  Percival,  Sid,  243;  State  v.  Cooler,  30  S.  C.  105,  8  S.  E. 
692,  3  L.  R.  A.  181 ;  Rice  v.  State,  16  Ind.  298;  Stewart  v.  State,  15 
Ohio  St  155.  He  must  have  actually  served  on  the  grand  jury. 
Rafe  y.  State,  20  Ga.  60;  Jtonse  y.  State,  4  Ga.  136.  That  one  who 
served  as  coroner  at  an  Inquest  is  competent  to  serve  as  a  juror  on 
an  indictment  for  the  murder,  see  (^(^onnor  v.  State,  9  Fla.  215. 

92  Logan  V.  U.  S.,  144  U.  S.  263.  12  Sup.  Ct.  617,  36  L.  Ed.  429; 
People  V.  Damon,  13  Wend.  (N.  Y.)  351;  People  v.  Caiiolin,  115  N.  Y. 
658,  21  N.  E.  1059;  Gates  v.  People,  14  111.  433;  State  v.  Mcintosh, 
39  S.  0.  97,  17  S.  B.  446;  Com.  v.  Lesher,  17  Serg.  &  R.  (Pa.)  155; 
State  V.  Stewart,  46  La.  Ann.  1164,  14  South.  143;  Davidson  v.  State, 
135  Ind.  254,  34  N.  E.  972;  Martin  v.  State,  16  Ohio;  364;  State  v. 
Town,  Wright  (Ohio)  75;  Jones  v.  State,  2  Blackf.  (Ind.)  475;  Chore's 
Case,  8  Grat.  (Va.)  606;  Stalls  v.  Stote,  28  Ala.  25;  Lewis  v.  State, 
9  Smedes  &  M.  (Miss.)  115;  BurreU  v.  State,  18  Tex.  713;  People 
y.  Tanner,  2  Cal.  257;  Williams  v.  State,  8  Ga.  453;  Gonzales  v. 
State,  31  Tex.  Cr.  R.  508,  21  S.  W.  253 ;  Pierce  v.  State,  13  N.  H. 
536 ;  State  v.  Jewell,  33  Me.  583;  State  y.  Ward,  39  Vt  225;  BeU 
y.  State,  91  Ga.  15,  16  S.  E.  207;  Untrelner  y.  State,  146  Ala.  26,  41 
South.  285;  State  v.  Vick,  132  N.  C.  995,  43  S.  E.  626;  Peoj^le  v. 
Cebulla,  137  Cal.  314;  70  Pac.  181;  State  v.  Wopley,  216  Ma  620,  115 
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favor  only.*'  Scruples  against  convicting  on  circumstantial 
evidence  is  ground  for  challenge.'*  But  the  fact  that  a  juror 
is  in  favor  of  the  law  alleged  to  have  been  violated,  and 
voted  for  it,  does  not  disqualify  him.'"  Nor  is  he  disquali- 
fied because  of  his  prejudice  against  the  crime,  if  not  preju- 
diced against  the  defendant.'*  If,  however,  3,^utot  is  so 
prejudiced  against  the  law  which  is  alleged  to  have  been 
violated,  because  he  believes  it  unconstitutional,  or  because 
he  thinks  it  should  not  be  enforced,  that  he  would  be  biased 
against  its  enforcement,  he  may  be  challenged  by  the  state.'^ 
A  bad  opinion  of  the  defendant's  character  does  not  dis- 
qualify." 

A  prejudice  against  the  defense  of  insanity  does  not  dis- 
qualify a  juror,  if  it  appears  that  the  prejudice  is  only 
against  feigned  defenses  of  this  character,  and  that  he  can 
and  will  render  a  verdict  in  accordance  with  the  law  and  the 
evidence." 

S.  W.  417.  It  has  been  held  in  some  states  that  mere  opposition  to 
capital  puDlshment  does  not  disqualify  a  Juror  who  states  that  he 
can  nevertheless  render  a  verdict  according  to  the  evidence.  Com. 
V.  Webster,  5  Cush.  (Mass.)  2d5,  52  Am.  Dec.  711 ;  Pe(^le  v.  Stewart, 
7  Cal.  140;  Atkins  v.  State,  16  Ark.  568. 

»»  State  V.  Mercer,  67  N.  C.  266. 

» 4  Griffin  V.  State,  90  Ala.  696,  8  South.  670;  Calhoun  v.  State, 
143  Ala.  11,  39  South.  378;  Gates  v.  People,  14  111.  433;  Com.  v. 
Heist,  14  Pa.  Co.  Ct  R.  239;  State  v.  Barker,  46  La.  Ann.  798,  15 
South.  98;  State  v.  Young,  119  Mo.  495,  24  S.  W.  1038;  State  v. 
Frier,  45  La.  Ann.  1434,  14  South.  296;  People  v.  Fanshawe,  65  Hun, 
77,  19  N.  Y.  Supp.  865 ;  Id.,  137  N.  Y.  68,  32  N.  E.  1102;  Johnson  v. 
State,  34  Neb.  257,  51  N.  W.  835;  State  v.  Leabo,  89  Mo.  247,  1  S.  W. 
288;  State  v.  MUler,  156  Mo.  76,  56  S.  W.  907;  State  v.  Bauerle.  145 
Mo.  1,  46  S.  W.  609;  People  v.  Amaya,  134  Cal.  531,  66  Pac  79i. 
So  where  there  is  a  prejudice  against  an  informer's  testimony.  Peo- 
ple V.  Mahoney,  73  Hun,  601,  26  N.  Y.  Supp.  257. 

»B  People  V.  Keefer,  97  Mich.  15.  56  N.  W.  105. 

»«  Williams  V.  State,  3  Ga.  453 ;  People  v.  McGonegal,  136  N.  Y. 
62,  32  N.  B.  616;  People  v.  Reynolds,  16  Cal.  128 ;  Com.  v.  Poisson, 
157  Mass.  510,  32  N.  E.  906.  But  see  People  v.  Wheeler,  96  Mich.  1, 
55  N.  W.  371. 

•T  Com.  V.  Austin,  7  Gray  (Mass.)  51;  Com.  v.  Buzisell,  16  Pick. 
(Mass.)  153. 

•«  Helm  V.  State,  67  Miss.  562,  7  South.  487. 

»»  People  V.  SoweU,  145  Cal.  292,  78  Pac.  717;  Butler  v.  State,  97 
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Same — Propter  Delictum 

A  challenge  propter  delictum  is  based  on  the  ground  that 
the  juror  objected  to  has  for  some  act  ceased  to  be,  in  the 
eye  of  the  law,  probus  et  legalis  homo,  as  because  he  has 
been  convicted  of  an  infamous  crime.^ 

Challenges  to  the  Polls  for  Favor 

The  challenge  to  the  polls  for  favor  is  of  the  same  nature 
with  the  principal  challenge  propter  affectum,  but  of  an 
inferior  degree.  The  general  rule  of  law  is  that  the  juror 
shall  be  indifferent ;  and,  if  it  appear  probable  that  he  is  not 
so,  thia  may  be  made  the  subject  of  challenge,  either  prin- 
cipal or  to  the  favor,  according  to  the  degree  of  probability 
of  his  being  biased.  The  cause  of  principal  challenge  to  the 
polls,  as  we  have  seen,  is  such  matter  as  carries  with  it, 
prima  facie,  evident  marks  of  suspicion,  either  of  malice  or 
of  favor.  But  when  from  any  circumstance  whatever  it  ap- 
pears probable  that  a  juror  may  be  biased  in  favor  of  or 
against  either  party,  and  such  circumstances  do  not  amount 
to  matter  for  a  principal  challenge,  it  may  be  made  the 
ground  o^  challenge  to  the  favor.*  The  effect  of  the  two 
species  of  challenge  is  the  same.*  A  juror  may  be  chal- 
lenged to  the  favor  after  a  challenge  for  principal  cause  has 
been  overruled.* 

• 

Exemption  from  Jtiry  Service 

li  the  statute  merely  exempts  a  person  from  jury  service, 
as  because  he  is  over  the  statutory  age,  or  is  an  officer  of 
the  United  States,  or  .a  doctor,  dentist,  lawyer,  fireman,  po- 
ind. 378;  People  v.  Carpenter,  102  N.  T.  238,  6  N.  B.  584;  Stale  v. 
Croney,  31  Wash.  122,  71  Pac.  783. 

iCo.  Lltt.  158;  Arch.  Cr.  PI.  &  Prac.  165,  note;  2  Hawk.  P.  C. 
c.  43,  I  25. 

2  A  challenge  to  the  favor  has  been  sustained,  for  Instance,  be- 
cause the  juror  was  attending  court  in  the  expectation  of  being 
called  as  a  witness  for  the  opposite  party,  though  he  expected  to 
testify  as  to  the  defendant's  character.  State  v.  Barber,  113  N.  C. 
711,  18  S.  E.  515.  Such  a  challenge  was  overruled  where  it  was 
based  on  the  ground  that  the  juror  had  said  the  defendant  was  a 
tough  citizen,  the  examination  on  his  voir  dire  showing  that  there 
was  no  prejudice.    State  v.  Anderson,  14  Mont.  541,  37  Pac.  1. 

8  Arch.  Cr.  PI.  &  Prac.  165.  ni>te. 

*  Carnal  v.  People,  1  Parker,  Cr.  R.  (N.  Y.)  272. 
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liceman,  etc.,  or  has  already  served  on  a  jury  within  a  cer- 
tain time,  etc.,  and  does  not  declare  him  incompetent  to 
serve,  it  does  not  disqualify  him.  He  can  claim  his  exemp- 
tion, but  if  he  consents  to  serve,  and  is  otherwise  qualified, 
he  cannot  be  challenged." 

Peremptory  Challenges 

A  peremptory  challenge  is  a  challenge  which  may  be  in- 
terposed or  not  at  the  pleasure  of  the  party  challenging, 
and  without  assigning  or  showing  any  cause.  It  is  the 
right  to  have  a  juror  excluded  without  cause,  and  the  court 
is  bound  to  allow  it.'  At  common  law  the  defendant  had 
the  right  to  thirty-five  peremptory  challenges  in  cases  of 
felony,'  while  the  king  had  in  all  cases  the  right  to  challenge 
any  number,  without  any  limit  whatever.®  The  common  law 
has  been  changed  in  England  by  statutes  taking  away  the 
right  of  the  king  to  such  challenges,  and  reducing  the  num- 
ber to  be  allowed  the  defendant,  and  some  of  these  statutes 
became  a  part  of  our  common  law.  It  is  not  necessary  to 
do  more  than  refer  to  these  statutes,  for  the  matter  is  now 
regulated  by  statute  in  all  of  our  states.*  The  number  of 
peremptory  challenges  allowed  will  be  found  to  vary  in  the 
diflferent  states,  and  in  the  same  state  it  will  vary,  accord- 
ing as  the  offense  is  a  capital  or  a  less  felony,  or  merely  a 
misdemeanor.  In  some  states  no  peremptory  challenges 
are  allowed  in  cases  of  misdemeanor.  And  in  some  states 
the  state  is  not  allowed  the  right  at  all. 

Statutes  reducing  the  number  of  peremptory  challenges 

B  2  Hawk.  P.  a  c.  43,  I  26;  State  v.  Forshner,  43  N.  H.  8&,  80 
Am.  Dec.  132;  Davis  v.  People,  19  lU.  74;  State  v.  Quimby,  61  Me. 
395;  State  v.  Day,  79  Me.  120,  8  Ati.  544;  State  v.  Toland,  36  S.  a 
515,  15  S.  B.  599;  Thomas  v.  State,  27  Ga.  287;  People  v.  Lange, 
90  Mich.  454,  51  N.  W.  534;  People  v.  Rawn,  90  Mich.  377,  51  N.  W. 
522;  State  v.  Jackson,  42  La.  Ann.  1170,  8  South.  297.  Therefore, 
the  fact  that  the  court  erroneously  refused  a  juror's  claim  of  ex- 
emption is  no  ground  of  complaint  by  the  defendant  State  v.  Jack- 
son, supra. 

•  1  Bish.  Or.  Proc.  §  935;  1  Chit.  Cr.  Law,  534. 

T  1  Chit  Cr.  Law,  534;  1  Bish.  Cr.  Proc.  §|  941,  942. 
«  2  Hawk.  P.  C.  c.  43.  §  2. 

•  The  history  of  the  law  on  this  subject  will  be  found  in  1  Bish. 
Or.  Proa  H  935-945. 
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to  be  allowed  the  defendant,  or  taking  them  away  alto- 
gether, or  allowing  peremptory  challenges  to  the  state,  are 
not  unconstitutional.** 

Passing  Jttrors  at  Request  of  the  State 

The  common-law  right  of  the  king  to  challenge  peremp- 
torily was  taken  away  by  an  early  English  statute,**  in  sub- 
stance requiring  the  king  to  show  cause  for  his  challenges. 
Under  this  statute.it  was  held  that  the  king  need  not  show 
any  cause  for  his  challenge,  until  the  whole  panel  was  gone 
through,  and  it  appeared  that  there  would  not  be  a  full  jury 
without  a  person  challenged  by  him.  And  the  defendant 
was  required  to  show  all  his  causes  of  challenge  as  the  ju- 
rors were  called,  and  before  the  king  could  be  required  to 
show  any.**  The  English  practice,  after  this  statute,  is  thus 
stated  by  Mr.  Bishop:  "The  course  of  things  is  for  the 
court,  on  the  application  of  the  counsel  for  the  prosecution, 
when  the  list  of  jurors  returned  is  being  called  over,  and 
the  prisoner  is  being  required  to  accept  or  challenge  each 
juror  as  he  appears  at  the  call  of  his  name,  to  direct  such 
jurors  to  stand  aside  as  are  objected  to  on  behalf  of  the 
prosecution.  The  panel  is  thus  gone  through  with ;  and,  if 
a  full  jury  is  obtained,  without  calling  upon  those  who  are 
required  to  stand  aside,  the  proceeding  is  tantamount  to  a 
peremptory  challenge  on  the  part  of  the  government.  But, 
if  a  full  jury  is  not  thus  obtained,  and  some  of  the  jurors 
who  were  called  did  not,  as  it  sometimes  happens,  answer 
to  their  names,  then  the  panel  is  called  over  a  second  time, 
omitting  those  whose  cases  have  been  finally  disposed  of, 
yet  including  both  those  who  did  not  answer,  and  those 
who  were  set  aside  at  the  instance  of  the  prosecution ;  and 
on  this  second  call  the  government  can  challenge  only  for 
cause.  And,  if  the  state  challenges  for  cause  in  the  first  in- 
stance, the  panel  may  still  be  gone  through  with  before  the 

10  DowUng  V.  State,  6  Smedes  &  M.  (Miss.)  664;  Walter  v.  People, 
32  N.  Y.  147;  Hartzell  v.  Ck)m.,  40  Pa.  462 ;  Jonea  v.  State,  1  Ga. 
610;  Walston  v.  Ck>m.,  16  B.  Mon.  (Ky.)  15;  Cregler  y.  Banton,  2 
Strob.  (S.  O.)  487. 

11 33  Edw.  I,  St  4. 

It  2  Hawk.  P.  a  c  43,  I  8. 
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question  is  tri^d;  so  that,  if  the  jury  becomes  full  before 
the  panel  is  exhausted,  all  necessity  of  inquiry  into  the 
causes  of  challenge  is  avoided."  ^* 

In  some  of  our  states,  either  under  the  English  statute 
and  decisions  as  a  part  of  the  common  law,  or  by  their  own 
statutes,  the  same  practice  obtains.^*  In  other  states  it  is 
not  recognized,  or  has  been  abolished.^* 

Time  and  Mode  of  Challenge — Practice 

With  regard  to  the  time  for  interposing  a  challenge,  the 
mode  of  challenging,  the  mode  of  trying  and  determining 
the  objection,  etc.,  there  is  considerable  difference  in  the 
practice  of  the  different  states,  and  there  is  some  conflict  of 
opinion  on  various  questions.  -In  some  states  the  whole 
matter  is  regulated  by  statute. 

As  we  have  already  stated,  where  the  Constitution  of  a 
state  guarantees  the  right  to  a  trial  by  jury,  it  guarantees 
the  right  to  an  impartial  jury.  The  Legislature  may,  with- 
in proper  limits,  regulate  the  mode  of  objecting  to  jurors, 
but  it  cannot  take  away  or  impair  the  right.  Any  statute 
which  undertakes  to  do  so  is  void. 

The  accused  has  a  right  to  insist  that  no  prejudiced  or 
otherwise  incompetent  person  shall  serve  as  a  juror,  but 
this  is  a  right  which  he  may  waive,  and  he  may  waive  hb 
objection  impliedly  by  failing  to  object  at  the  proper  time. 
A  challenge  to  the  array  must  be  made,  if  at  all,  not  only 
before  the  jury  is  sworn,**  but  before  a  challenge  to  the 
poUs.*^  If  the  defendant  knows  or  could  know  that  a  juror 
is  disqualified  for  cause,  and  fails  to  object  to  him  while 

18  1  Blsh.  Cr.  Proc.  |  938. 

1*  See  State  v.  Bone,  52  N.  C.  121;  Warren  ▼.  Com.,  37  Pa.  45; 
Ck)m.  v.  Addis,  1  Browne  (Pa.)  285;  Jewell  y.  Ck)m.,  22  Pa.  94;  U.  S. 
▼.  Douglass,  2  Blatchf.  207,  Fed.  Gaa  No.  14,980;  State  ▼.  Graton,  28 
N.  C.  ie4;  State  v.  Arthur,  13  K  C.  217;  State  v.  Banontine,  2  Nott 
ft  McC.  (S.  C.)  553;  Stete  v.  Stalmaker,  2  Brev.  (S.  C.)  1. 

IB  See  Sealy  v.  State,  1  6a.  213,  44  Am.  Dec.  041;  Reynolds  t. 
State,  1  Ga.  222;  People  v.  Henries,  1  Parker,  Or.  R.  (N.  Y.)  679. 

!•  1  Chii  Or.  Law,  544;  People  v.  Oliveria,  127  Cal.  376,  59  Pac. 
772;  Dunn  v.  State,  143  Ala.  67,  39  South.  147;  State  v.  Banner,  149 
N.  C.  519,  63  S.  B.  84. 

I'l  Chit  Or.  Law.  545;  Co.  Litt.  158a;  People  t.  McKay,  18 
Johns.  (N.  Y.)    212. 
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the  jury  is  being  impaneled,  and  before  they  are  sworn,  or 
the  swearing  is  begun,^'  he  waives  his  objection,  and  cannot 
afterwards  raise  it.^*  Even  where  the  incompetency  of  a 
juror  is  not  in  fact  known  before  he  is  sworn,  the  accused 
will  waive  his  right  to  object  if  he  does  not  use  due  dili- 
gence to  discover  it;  and  he  does  thus  waive  his  objection 
if  he  fails  to  interrogate  him,  when  by  doing  so  he  might 
bring  out  his  incompetency.*®  If  the  juror  is  interrogated, 
and  testifies  falsely,  due  diligence  is  shown,  and  the  objec- 
tion may  be  raised  when  the  facts  are  discovered,  even  after 
verdict.*^  There  are  some  cases  in  conflict  with  the  rule 
stated,  but  the  great  weight  of  authority  is  in  its  favor.  It 
would  seem  that  any  other  rule,  whether  laid  down  by  the 
court  or  by  a  statute,  rtiust  be  unconstitutional,  as  depriving 
the  defendant,  without  any  fault  on  his  part,  of  an  impartial 
and  competent  jury. 

18  Reg.  ▼.  Frost,  9  Car.  &  P.  129,  and  cases  cited  in  tbe  following 
notjS.  The  swearing  Is  not  begun  where  the  juror  takes  the  book 
without  authority.    Reg.  ▼.  Frost,  supra. 

i»Co.  litt  158a;  2  Hawk.  P.  C.  c.  43,  §  1;  1  Chit.  Cr.  Law,  645; 
Reg.  v.  Frost,  9  Car.  &  P.  129;  Com.  v.  Knapp,  10  Pick.  (Mai^.)  477, 
480,  20  Am.  Dec.  534;  State  v.  O'DriscoU,  2  Bay  (S.  C.)  153;  Oroy  v. 
State;  32  Ind.  384;  King  v.  State,  5  How.  (Miss.)  730;  Van  Blaricum 
y.  People,  16  111.  304,  63  Am.  Dea  316;  Schnell  v.  State,  92  6a.  459, 
17  S.  E.  966;  Ward  v.  State,  1  Humph.  (Tenn.)  253;  McClure  v. 
State,  1  Terg.  (Tenn.)  206;  Gillespie  v.  State,  8  Yerg.  (Tenn.)  507,  29 
Am.  Dea  137;  Lisle  v.  State,  6  Mo.  426;  Com.  v.  Jones,  1  Leigh  (Va.) 
598;  Dilworth  v.  Com.,  12  Grat.  (Va.)  689,  65  Am.  Dec.  264;  Beck  v. 
State,  20  Ohio  St.  228;  McFadden  v.  Com.,  23  Pa.  12,  62  Am.  Dec. 
308;  State  v.  Morea,  2  Ala.  275;  People  v.  Thayer,  61  Misc.  Rep.  573, 
115  N.  T.  Supp.  855;  People  v.  Toledo,  150  App.  Div.  403,  135  N.  T. 
Supp.  49. 

20  Brown  v.  People,  20  Colo.  161,  36  Pac.  1040;  State  v.  Nash,  45 
La.  Ann.  1137,  13  Soufh.  732,  734;  Beck  v.  State,  20  Ohio  St  228. 
But  see  Jones  ▼.  State,  97  Miss.  269,  52  South.  791. 

21  Krown  v.  People,  supra;  State  v.  Nash,  supra.  Contra,  Mc- 
Clure V.  State,  1  Yerg.  (Tenn.)  206.  If,  however,  the  incompetency 
of  the  Juror  becomes  known  after  his  examination,  but  before  ver- 
dict, and  defendant  has  an  opportunity  to  have  him  excused  and  the 
trial  begun  anew,  but  defendant  refrains  from  making  any  objection 
at  that  time,  it  is  a  waiver,  and  he  cannot  complain  after  the  verdict 
is  rendered.  Queenan  v.  Oklahoma,  190  U.  8.  648,  23  Sup.  OL  762, 
47  L.  Ed.  U75. 
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In  some  cases  it  has  been  held  that  the  court  may,  in  the 
exercise  of  a  sound  discretion,  discharge  a  juror  for  incom- 
petency, after  he  has  been  sworn,  and  before  any  evidence 
has  been  introduced,  though  the  cause  existed  before  the 
juror  was  sworn,  and  could  have  been  discovered ;  **  but 
there  is  authority  to  the  contrary.** 

In  some  states  it  is  held  th*t  the  right  to  challenge  per- 
emptorily must  be  exercised,  if  at  all,  before  the  jurors  are 
interrogated  as  to  their  bias,  or  challenged  for  cause.**  In 
others  it  is  held  that  the  right  to  challenge  a  juror  peremp- 
torily remains  open  until  he  is  sworn,  and  this  seems  to  be 
the  better  doctrine,  for  a  challenge  for  cause  may  create  a 
prejudice  in  the  juror's  mind.*" 

Challenges  to  the  array  must  be  in  writing,  but  chal- 
lenges to  the  polls  are  made  orally.**  In  all  cases  of  chal- 
lenge for  cause,  either  principal  or  to  the  favor,  the  cause 
must  be  specified,  or  the  court  may  disregard  the  chal- 
lenge.*^ 

The  practice  is  to  examine  the  juror  himself  on  oath,  such 
an  examination  being  called  an  examination  on  his  voir 
dire ; ,  but  it  is  also  competent  to  introduce  other  witnesses 

«2  In  New  York,  In  a  capital  case,  a  Juror  was  so  discharged  be- 
cause he  had  scruples  against  capital  punishment.  People  v.  Damon, 
13  Wend.  (N.  Y.)  351;  Ochs  v.  People.  25  111.  App.  379.  And  see  Tooel 
V.  Com.,  11  Leigh  (Va.)  714;   McGuire  v.  State,  37  Miss.  369. 

«»  Ward  V.  State,  1  Humph.  (Tenn.)  253;  ante,  p.  443. 

24  Com.  V.  Webster,  5  Cush.  (Mass.)  297,  52  Am.  Dec  711;  Cohl  t, 
Rogers,  7  Mete.  (Mass.)  500,  41  Am.  Dec.  458. 

28  1  Chit  Cr.  Law,  545;  Beauchamp  v.  State,  6  Blackf.  (Ind.)  307; 
Munly  V.  State,  7  Blackf.  (Ind.)  593;  Morris  v.  State,  7  Blackf.  (Ind.) 
607;  Hooker  v.  State,  4  Ohio,  348;  Hendrick  v.  Com.,  5  Leigh  (Va.) 
707.  In  some  cases  it  is  held  that  the  court  in  its  discretion  may  al- 
low a  peremptory  challenge  even  after  the  Juror  has  been  sworn,  but 
before  the  panel  is  complete.  People  v.  Durrant,  116  Cal.  179,  48 
Pac.  75.  Where  a  Juror  well  known  to  defendant's  counsel,  and 
whom  he  had  peremptorily  challenged,  by  mistake  sat  on  the  Jury, 
but  was  not  noticed  imtil  the  verdict  was  rendered,  it  was  held  that 
it  was  too  late  for  defendant  to  take  advantage  of  the  error  as 
ground  for  a  new  trial;  the  Juror  having  qualified  himself  on  his 
voir  dire.    Cooper  v.  State,  65  Tex.  Cr.  R.  423,  144  S.  W.  937. 

26  1  Chit.  Cr.  Law,  546. 

«T  Freeman  v.  People,  4  Denio  (N.  Y.)  9,  47  Am.  Dec  216;  Mann  t. 
Glover,  14  N.  J.  Law,  195.  But  see  Carnal  v.  People,  1  Parker,  Cr. 
R.  (N.  Y.)  272. 
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to  prove  disqualification.  In  examining  a  juror  on  his  voir 
dire,  he  occupies  the  position  of  a  witness,  and  he  cannot  be 
compelled  to  answer  questions  tending  to  criminate  him  or 
disgrace  him  or  render  him  infamous.*'  The  court  as  well 
as  the  parties  may  examine  a  juror  on  his  voir  dire.*'  In 
misdemeanor  cases,  it  has  been  held  that  there  is  no  right 
to  examine  a  juror  upon  his  voir  dire  without  first  challeng- 
ing him.*' 

The  mode  of  trying  a  challenge  varies  in  the  different 
states.  Probably  in  all  of  them  a  principal  challenge  propter 
defectum  or  affectum  is  submitted  to  the  court.  In  many 
states  this  is  also  the  practice  in  case  of  challenges  to  the 
favor,  all  challenges  being  determined  by  the  court.  In 
other  states  the  practice  in  the  latter  cases,  and  in  others, 
is  to  submit  the  challenge  to  triers  appointed  by  the  court 
for  the  purpose.  In  most  states  the  matter  is  now  generally 
regulated  by  statute.** 

In  challenges  to  the  favor,  where  triers  pass  on  the  ques- 
tion of  the  competency  of  a  juror,  their  decision  is  not  re- 
viewable;** but  in  those  jurisdictions  where  the  judge  de- 
termines challenges  to  theiavor  there  is  a  difference  of  opin- 
ion on  this  question.  In  some  states  it  is  held,  and  this 
seems  to  be  the  better  rule,  that  it  is  not;  **  in  others  the 
contrary  is  held.**  Where  such  determination  is  review- 
able, nothing  short  of  palpable  error  is  ground  for  reversal." 

ss  Hudson  V.  State,  1  Blackf.  (Ind.)  317.  For  this  reason  it  has 
been  held  that  a  juror  cannot  be  asked  whether  he  has  expressed  an 
opinion  adverse  to  the  accused;  but  by  the  overwhelming  weight  of 
authority,  and  generally  by  statute,  such  questions  are  proper,  at 
least  in  this  country.    1  Bish.  Cr.  Proc.  §  934. 

»»  Montague  v.  Ck)m.,  10  Grat  (Va.)  767. 

BO  SchneU  v.  State,  92  Ga.  459,  17  S.  £3.  906. 

Bi  If  the  accused  consents  that  the  challenge  shall  be  determined 
by  the  court,  he  cannot  afterwards  complain  that  it  was  not  submit- 
ted to  triers.  People  y.  JVIather,  supra.  Nor  can  such  consent  be 
revoked  and  a  demand  be  made  for  submission  of  the  question  to 
triers.    People  ▼.  Rathbun,  21  Wend.  (N.  Y.)  509. 

B2  People  V.  Allen,  43  N.  Y.  28. 

»s  State  v.  Haines,  36  S.  0.  604,  15  S.  E.  555;  People  v.  McQuade, 
110  N.  Y,  284,  18  N.  E.  156,  1  L.  R.  A.  273. 

B4  GoughUn  v.  People,  144  111.  140,  33  N.  E.  1,  19  L.  R.  A.  57. 

ts  Com.  V.  March,  248  Pa.  434,  94  AU.  142. 
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Discharging  and  Excusing  Jurors 

It  is  not  always  necessary  that  a  juror  shall  be  challenged 
in  order  that  the  court  may  discharge  him  as  incompetent. 
The  court  may  of  its  own  motion  interrogate  jurors,  and  if 
it  finds  them  disqualified  for  any  reason,  whether  for  princi- 
pal cause  or  for  favor,  discharge  them,  though  no  challenge 
has  been  interposed.**   , 

The  court  has  the  discretionary  power,  even  where  a  ju- 
ror is  not  disqualified,  to  excuse  him  because  of  sickness,  or 
for  any  other  reasonable  cause,  at  any  time  before  the  panel 
is  completed.*^  And  it  has  been  held,  and  seems  to  be  well 
established,  that  the  court  may,  in  the  exercise  of  a  sound 
discretion,  excuse  a  juror  at  his  own  request,  as  a  favor  to 
him,  before  he  is  accepted  as  one  of  the  panel.** 

Effect  of  Error  in  Overruling  Challenge 

By  the  weight  of  authority,  the  defendant  cannot  com- 
plain of  the  erroneous  overruling  of  his  challenge  for  cause, 
if  he  afterwards  challenged  the  juror  peremptorily  without 
exhausting  his  peremptory  challenges,  so  that  the  juror  did 
not  serve ;  **  or,  according  to  some  of  the  cases,  if  he  could 
have  so  peremptorily  challenged  him.**  But  if,  by  such  a 
challenge,  he  exhausted  his  peremptory  challenges  before 

s«  Marsh  v.  State,  30  Miss.  627;  Lewis  t.  State,  9  Smedes  &  M. 
(Miss.)  115;  State  v.  MarshaU,  8  Ala.  302;  People  ▼.  Barker,  00  MidL 
277,  27  N.  W.  530,  1  Am.  St.  Rep.  501. 

BT  Patterson  v.  State,  48  N.  J.  Law,  381,  4  AtL  449;  State  ▼.  Hob- 
good,  46  La.  Ann.  855,  15  South.  406;  Aaronson  v.  State,  56  N.  J. 
Law,  9,  27  Atl.  937.  So  by  sjtatute  in  some  states.  Pierson  t.  State, 
99  Ala.  148,  13  South.  550;  Webb  ▼.  State,  100  Ala.  47,  14  South.  865. 

88  state  V.  Barber,  113  N.  O.  711,  18  S.  E.  515. 

88  Freeman  v.  People,  4  Denlo  (N.  Y.)  9,  47  Am.  Dec.  216;  People 
V.  Lanibla,  140  N.  Y.  87,  35  N.  B.  412;  State  v.  Moody,  7  Wash.  395, 
35  Pac.  132;  People  v.  Scha^er,  161  Cal.  673,  119  Pac.  920.  But  see 
Dowdy  V.  Com.,  9  Grat.  (Va.)  727,  60  Am.  Dec.  314;  OarroU  v.  State, 
3  Humph.  (Tenn.)  315. 

«o  Preswood  v.  State,  3  Helsk.  (Tenn.)  468;  State  ▼.  lie  Duff,  46 
La.  Ann.  546,  15  South.  397;  Prfewltt  t.  Lambert,  19  Colo.  7,  34  Pad 
684;  Jenkins  v.  Mitchell,  40  Neb.  664,  59  N.  W.  90;  Blenkiron  v. 
State,  40  Neb.  11,  58  N.  W.  587;  Richards  v.  U.  S.,  175  Fed.  911,  99 
C.  C.  A.  401;  People  v.  Durrani,  116  Cal.  179,  48  Pac.  75.  But  see, 
contra,  People  v.  Larubia,  supra;  Freeman  y.  People,  supra;  People 
T.  Bodine,  1  Denio  (N.  Y.)  281. 
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tlie  jury  was  completed,  he  is  prejudiced,  for  his  peremptory 
challenges  have  been  thereby  diminished,  and  the  error  will 
be  ground  for  a  new  trial.** 


SAME— SWEARING  THE  JURY 

167.  In  all  cases  the  jury  must  be  sworn,  and  the  fact  that\ 
they  were  sworn  must  appear  on  the  record 

In  no  criminal  prosecution  can  there  be  a  valid  trial  un- 
less every  one  of  the  jurors  is  sworn,  and  the  fact  of  swear- 
ing must  appear  on  the  record.*^  The  usual  form  of  oath 
is:    "You  shall  well  and  truly  try,  and  true  deliverance 

make,  between  the  state  of  — > and  the  prisoner  at  the 

bar,  whom  you  shall  have  in  charge,  and  a  true  verdict  give, 
according  to  the  evidence,  so  help  you  God."  *'    Ordinarily 

*i  See  cases  above  cited;  and  see  People  v.  Casey,  96  N.  Y.  115; 
People  V.  Weil,  40  Cal.  268.  But  see  Moore  v.  CJom.,  7  Bush  (Ky.)  191. 
Neither  the  state  nor  the  defendant  c^n  object  to  the  erroneous  al- 
lowance by  the  court  of  a  challenge.  "We  can  hardly  see  how  the 
court  could  commit  substantial  error  in  discharging  any  person  from 
the  Jury  when  12  other  good,  lawful,  and  competent  men  could  easi- 
ly be  had  to  serve  on  the  jury."  State  v.  Sorter,  52  Kan.  531,  S4  Pac. 
1036. 

42  Rex  vV  Morris,  2  Strange,  901;  Com.  t.  Knapp,  9  Pick.  (Mass.) 
496,  20  Am.  Dec.  491;  Carnett  v.  State  (Ark.)  6  S.  W.  513;  Johnson 
V.  State,  47  Ala.  62 ;  Baldwin  v.  Kansas,  129  U.  S.  52,  9  Sup.  Ct.  193, 
32  L.  Ed,  640;  Smith  v.  State,  25  Fla.  517,  6  South.  482;  Judah  v.  Mc- 
Namee,  3  BlacKt  (Ind.)  272;  Pruitt  v.  State  (Ark.)  11  S.  W.  822; 
Stephens  v.  State,  33  Tex.  Or.  R.  101,  25  S.  W.  286;  Lancaster  v. 
State,  91  Tenn.  267,  18  S.  W.  777;  Brown  v.  Com.,  86  Va.  466,  10  S. 
B.  745.  Where  the  record  merely  stated,  that  "The  jury  being  by  the 
derk  sworn,  and  after  selection  the  following  «  «  *  are  chosen 
as  jurors  to  try  this  cause,*'  the  verdict  and  judgment  was  set  aside. 
State  V.  Dufr,  253  Mo.  415,  161  S.  W.  683.  But  the  form  of  oath  need 
not,  and  should  not,  appear  on  the  record.  Lawrence  v.  Com.,  30 
Grat.  (Va.)  845;  Garner  v.  State,  28  Fla.  113,  9  South.  835,  29  Am. 
St.  Rep.  232;  State  v.  Ice,  34  W.  Va.  244,  12  S.  £>.  695.  In  some 
states,  by  statute,  the  jury  must  be  sworn  in  a  body,  and  a  failure 
to  so  swear  them  will  be  fatal  to  a  conviction.  Stephens  v.  State, 
supra. 

48  It  is  sufQcient  if  the  jury  are  sworn  "well  and  truly  to  try  the 
issues  joined,"  the  omission  of  the  words  "and  true  deliverance  make" 
being  immaterial.    Lancaster  v.  State,  91  Tenn.  267, 18  S.  W.  777. 
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the  oath  is  taken  on  the  Bible,  and  the  book  is  kissed,  but 
this  is  not  necessary  where  the  juror  has  conscientious 
scruples  against  kissing  the  book.**  In  some  jurisdictions 
the  practice  of  kissing  the  book  has  been  abolished.  And 
it  is  generally  provided  that  jurors  who  are  conscientiously 
opposed  to  taking  an  oath  may  be  affirmed. 


OPENING  OF  THE  CASE  BY  COUNSEL 

168.  After  the  jury  have  been  swoniy  the  prosecuting  attor- 
ney opens  the  case  for  the  state,  by  stating  the  cdr- 
cumstances  of  the  offense,-  and  then  introduces  his 
evidence.  The  defendant's  counsel  then  <^ens  the 
defense  in  like  manner,  and  introduces  his  evidence. 

It  is  not  only  the  right  but  the  duty  of  the  prosecuting 
attorney  to  open  the  case  by  a  statement  to  the  jury.*'  The 
object  is  to  show  the  jury  the  issue  before  them,  and  pre- 
pare them  for  the  evidence.  The  attorney  should  state 
shortly  what  facts  af e  necessary,  and  are  relied  upon  as  con- 
stituting the  offense,  and  what  proof  he  expects  to  offer. 
He  has  a  right,  it  seems,  to  go  fully  both  into  the  law  and  the 
facts.  "The  evidence  and  the  law,"  says  Mr.  Bishop, 
"should  be  set  side  by  side  in  such  a  way  as  to  enable  the 
jury  to  appreciate  each  piece  of  testimony  as  it  is  presented 
to  them.  They  should,  in  other  words,  be  made  acquainted 
in  advance  with  what  it  is  necessary  to  prove,  and  how  the 
necessary  matter  is  to  be  established  in  the  particular  case. 
Then,  when  a  witness  gives  in  his  evidence,  every  word,  if 
the  evidence  is  well  directed,  tells ;  and  it  will  not  be  in  the 
power  of  opposing  counsel  to  remove  the  impression  by 
argument.  But  if  the  jury  approach  the  case  with  minds 
clouded — if  they  do  not  know  what  needs  to  be  proved,  or 
what  proof  it  is  proposed  to  present  before  them — they  can- 
not distinguish,  when  a  witness  is  testifying,  between  the 


44  See  Walker's  Case,  1  Leach,  Crown  Cas.  498.       ^ 
4s  Bex  T.  Gascoine,  7  Car.  &  P.  772.    Even  an  admission  of  tbe 
facts  by  the  defendant  cannot  deprive  the  state  of  the  right  to  open 
the  case.    French  v.  State,  03  Wis.  325,  67  N.  W.  709. 
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unimportant  and  the  important,  or  know  what  weight  to 
give  to  anything.  And  the  mass  of  half-remembered  evi- 
dence may,  when  they  come  to  consider  their  verdict,  pro- 
duce its  proper  effect,  or  it  may  not."  *• 

It  seems  that  at  one  time  the  defendant  himself  made  his 
opening  address  or  statement  to  the  jury,  but  under  the 
modern  practice  the  statement  is  made  by  his  counsel.^^ 


VIEW  BY  JURY 

169,  When  it  is  necessary  in  order  that  the  jury  may  more 
clearly  understand  the  evidence,  the  court  may,  in 
its  discretion,  allow  the  jury  to  view  the  scene  of 
the  crime. 

This  is  common  practice,  not  only  in  prosecutions  for 
homicide,  but  in  any  other  case  in  which  a  view  of  the  prem- 
ises by  the  jury  may  aid  them  in  reaching  a  proper  ver- 
dict.*'  The  matter  rests,  however,  in  the  sound  discretion 
of  the  court.**  There  is  a  conflict  of  authority  as  to  whether 
a  view  is  part  of  the  trial  demanding  the  presence  of  the 
accused."®  But,  even  where  it  is  held  to  be  a  part  of  the 
trial,  it  is  generally  held  that  defendant  may  waive  his  privi- 
lege.*** The  jury  must  be  under  the  charge  of  §  sworn  offi- 
cer of  the  court,  and  must  not  be  allowed  to  separate,  or  hold 

r 

*«  1  Bish.  Cr.  Proc.  f  971. 

♦T  Reg.  V.  Elder,  8  Car.  &  P.  539. 

*«  Reg.  V.  Martin,  12  Cox,  Cr.  Cas.  204;  Reg.  v.  Whalley,  2  Cox,  Cr. 
Cas.  231;  Chute  v.  State,  19  Minn.  271  (Gil.  230);  Sasse  v.  State,  68 
Wis.  630,  32  N.  W.  849. 

*•  Com.  V.  Miller.  139  Pa.  77,  21  AtL  138,  23  Am.  St.  Rep.  170; 
State  ▼.  Coella,  8  Wash.  512,  36  Pac.  474. 

»o  See  People  v.  Thorn,  156  N.  T.  286,  50  N.  B.  947.  42  L.  R.  A.  368. 
Where  the  jury,  while  taking  a  walk  in  the  custody  of  an  officer, 
viewed,  in  the  absence  of  defendant  and  his  counsel,  a  place  mention- 
ed by  defendant  in  his  testimony;  it  was  held  not  ground  for  a  new 
trial;  no  prejudice  being  shown  to  have  resulted.  Com.  y.  Filer.  249 
Pa.  171,  94  Ati.  822. 

Bi  People  y.  Thorn,  supra;  State  y.  BuzzeU,  58  N.  H.  257.  42  Am. 
Rep.  586;  Shular  y.  State,  105  Ind.  289.  4  N.  B.  870,  55  Am.  Rep.  211. 
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any  communication  with  outsiders.'*  An  unauthorized 
view  by  tht  jury  or  a  part  of  the  jury,  on  their  own  mo- 
tion, and  unaccompanied  by  an  officer,  will  generally  be 
ground  for  setting  a  conviction  aside."  The  judge,  in  some 
states,  must  accompany  the  jury.'*  Where  the  premises 
have  been  fully  described  in  the  testimony,  and  there  is  no 
material  controversy  as  to  the  situation,  it  is  no  abuse  of 
discretion  for  the  court  to  refuse  to  allow  a  view  by  the 
jury.'* 


MISCONDUCT  OF  PROSECUTING  ATTORNEY 

170.  Misconduct  of  the  prosecuting  attorney  prejudicial  to 
the  defendant  will  be  ground  for  setting  a  convic- 
tion aside. 

It  is  impossible  to  lay  down  any  hard  and  fast  rule  as  to 
what  words  or  actions  of  counsel  amount  to  such  miscon- 
duct as  to  demand  a  new  trial.  Obviously  it  must  depend 
on  the  circumstances  of  the  individual  case.  Conduct  that 
may  prejudice  the  jury  in  one  case  may  be  innocuous  in 
another.^*  A  conviction  for  fraudulently  obtaining  money 
has  been  reversed  because  the  district  attorney  made  the 
statement  in  closing  his  argument  that  if  the  train  had  not 
been  late  he  would  have  had  another  witness,  who  would 
also  have  testified  that  he  had  been  defrauded."^ 

A  new  trial  has  been  granted  where  the  district  attorney 

B»  Reg.  V.  McNamara,  14  Cox,  Cr.  Cas.  229;  Fleming  ▼.  State,  11 
Ind.  234;  People  V.  Green,  53  Cal.  60.  And  see  People  v.  Bush,  68 
Cal.  623,  10  Pac.  169. 

0  8  Rulofif  V.  People,  18  N.  T.  179;  Eastwood  v.  People,  3  Parker, 
Cr.  R.  (N.  Y.)  25.    But  see  Qom.  v.  Brown,  90  Va.  671,  19  S.  E.  447. 

»*  People  V.  White,  5  Cal.  App.  329,  90  Pac.  471. 

»8  State  V.  Coella,  8  V^ash.  512,  36  Pac.  474. 

s6  "Whether  unii^arranted  remarks  by  the  county  attorney  are  prej- 
udicial, when  viewed  in  the  light  of  the  circomstances  attending 
their  nse,  must  be  left  to  some  extent  to  the  judicial  discernment  of 
the  trial  judge."    State  v.  Brand,  124  Minn.  408,  145  N.  W.  39. 

B7  Latham  y.  U.  S.,  226  Fed.  420,  141  C.  a  A.  250,  I4.  IL  A.  1916D, 

ma 
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deliberately,  by  questions  put  to  defendant  containing  no 
element  of  misconduct  by  defendant,  and  by  parading  wit- 
nesses as  a  challenge  to  defendant,  created  the  false  impres- 
sion that  the  latter  has  been  guilty  of  misdeeds,  when  the 
evidence  really  does  not  sustain  such  conclusion."' 

A  conviction  of  seduction  has  been  set  aside  because  the 
state's  attorney,  merely  to  prejudice  the  defendant  before 
the  jury,  caused  the  prosecuting  witness  to  take  her  baby 
with  her  on  the  stand."*  On  a  prosecution  for  murder, 
where  the  defense  depended  almost  entirely  on  the  defend- 
ant's testimony,  the  prosecuting  attorney,  while  cross-ex- 
amining the  defendant  as  to  his  previous  residence  and  man- 
ner of  life,  asked  him  whether  he  had  not  committed  a  crime, 
and  been  confined  in  the  pTfenitentiary ;  and  held  in  his  hand, 
in  view  of  the  jury,  what  appeared  to  be  a  letter,  which  he 
referred  to  while  asking  the  questions.  The  defendant's  at- 
torney called  this  an  artful  effort  to  make  the  jury  believe 
that  the  questions  were  based  on  facts,  whereupon  the  pros- 
ecuting attorney  stated  that  he  had  not  referred  to  the  paper 
for  mere  "buncombe,"  but  that  he  had  reliable  information 
on  which  he  asked  the  questions.  The  conviction  was  set 
aside  because  of  this  misconduct,  though  it  was  reprimand- 
ed by  the  court,  and  the  jury  were  instructed  that  only  the 
evidence  in  the  case  and  the  law  as  given  them  by  the  court 
were  to  be  considered  in  arriving  at  a  verdict.***  So  miscon- 
duct in  asking  a  witness  improper  questions  for  the  evident 
purpose  of  prejudicing  the  defendant  may  be  ground  for  a 
new  trial.**     In  a  murder  case  in  Wisconsin  it  appeared 

8 «  People  ▼.  Freeman,  203  N.  Y.  267,  96  N.  B.  413,  See,  also,  Peo- 
ple V.  Pettanza,  207  N.  Y.  660,  101  K  B.  428. 

5»  State  V.  Carter,  8  Wash.  272,  36  Pac.  29. 

•0  Holder  v.  State,  58  Ark.  473,  25  S.  W.  279.  See,  alsp.  Flint  v. 
Com.  (Ky.)  23  S.  W.  346.  As  to  liqproper  arg^ument,  see  post,  p.  538. 
It  has  been  held  to  be  improper  conduct  for  the  prosecuting  attor- 
ney, when  defendant  objected  to  certain  testimony,  to  remark:  "Oh, 
yes;  I  knew  you  would  object,  for  it  cooks  your  goose."  Oldham  y. 
Com.  (Ky.)  58  S.  W.  418. 

•1  People  V.  Wells,  100  Cal.  459,  34  Pac.  1078;  People  ▼.  Mullings, 
83  Cal.  138,  23  Pac.  229, 17  Am.  St  Rep.  223 ;  CargiU  v.  Com.  (Ky.)  13 
S.  W.  916.  "Where  an  improper  question  is  asked  of  a  witness  by 
a  district  attorney,  the  test  whether  it  1b  misgpnduct  la  found  in  an- 
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that,  soon  after  the  defendant  had  been  placed  in  jail,  the 
district  attorney  sent  a  person  to  her  to  represent  himself 
as  sent  by  her  attorney,  to  obtain  the  facts  of  her  defense, 
to  convey  to  an  attorney  to  be  employed  for  her  in  another 
city.  The  district  attorney  also,  through  the  telephone,  as- 
sured her  he  was  her  attorney,  and  counseled  her  to  make 
disclosures  to  the  person  sent  by' him,  which  she  did.  It 
was  very  properly  held  that  this  misconduct  disqualified  the 
district  attorney  for  prosecuting  the  case,  and  the  defendant 
was  given  a  new  trial.**  Such  g^oss  misconduct  as  this 
ought  to  disqualify  an  attorney  for  practicing  at  all. 

Ordinarily  misconduct  on  the  part  of  the  prosecuting  at- 
torney may  be  cured  by  the  court's  rebuking  him  in  the 
presence  of  the  jury,  and  cautiofting  the  jury  not  to  let  it 
influence  them ;  •■  but  it  must  appear  that  the  defendant 
could  not  well  have  been  prejudiced  under  all  the  circum- 
stances.** 

a 

MISCONDUCT  OF  JUDGE 

171.  Improper  conduct  or  remarks  by  the  court  during  the 
trial,  if  prejudicial  to  the  defendant,  will  be  ground 
for  setting  a  conviction  aside. 

Thus  a  conviction  has  been  set  aside  because  the  court, 
on  a  prosecution  for  murder,  in  which  the  defense  was  that 

9 

swer  to  the  question:  What  was  the  purpose  of  counsel  In  asking  the 
question?  If  it  was  to  take  unfair  advantage  of  the  defendant  by 
intimating  to  the  jury  something  that  was  either  not  true  or  not  cap- 
able of  being  proven  in  the  manner  attempted,  it  is  error.  And  if 
the  district  attorney  knows,  when  he  asks  the  question,  that  an  ob- 
jection to  the  question  should  or  will  be  sustained,  the  error  is  not 
corrected  because  the  objection  is  sustained.'*  People  y.  Grider,  13 
Cal.  App.  703,  110  Pac.  686. 

«2  State  V.  Russell,  83  Wis.  330,  53  N.  W.  441. 

«8  State  V.  Howard,  118  Mo.  127,  24  S.  W.  41;  WheelefiS  y.  State, 
02  6a.  19,  18  S.  B.  303;  State  y.  Ean,  00  Iowa,  534,  58  N.  W.  808; 
People  V.  Pyckett,  09  Mich.  613,  58  N.  W.  621;  State  v.  Reid,  30  Minn. 
2T7,  30  N.  W.  706;  People  v.  Smith.  180  N.  T.  125,  72  N.  E.  031; 
People  V.  Mathews,  130  Cal.  527,  73  Pac.  416;  Sawyer  y.  U.  S.,  202 
U.  S.  150,  26  Sup.  Ct.  575,  50  L.  Ed,  072,  6  Ann.  Cas.  260. 

««  Holder  v.  State,  supra;  Latham  y.  U.  S.,  226  Fed.  420,  141  C.  OL 
A.  250,  L.  R.  A.  1016D»  Ilia 


§   171)    ,  MISCONDUCT  OF  JUDOS  637 

the  defendant's  wife  committed  the  crime,  said  to  the  jury- 
that  he  sometimes  thought  that  the  disposition  of  our  first 
male  ancestor  to  charge  the  fault  upon  the  woman  given  to 
him  did  not  die  out  with  Adam,  but  was  inherited  by  his 
descendants.*'  So  where,  when  a  witness  for  the  state,  who 
was  absent  when  wanted,  was  brought  in  by  an  officer,  the 
court,  in  the  presence  of  the  jury,  held  a  colloquy  with  the 
witness,  which  tended  to  discredit  the  defendant  and  his 
counsel,  and  lead  the  jury  to  believe  that,  if  they  were  not 
guilty  of  procuring  the  absence  of  the  witness,  they  were, 
in  the  opinion  of  the  court,  capable  of  committing  it,  a  con- 
viction was  set  aside/* 

The  judge  should  be  careful  not  to  do  or  say  anything 
during  the  trial  to  reflect  on  a  witness,  or  to  express  or  in- 
timate in -any  way  any  opinion  on  his  credibility.  A  con- 
viction has  been  reversed  because  the  judge,  after  asking  a 
witness  if  she  knew  how  long  three  minutes  were,  took  out 
his  watch,  asked  her  to  tell  three  minutes,  and  then  an- 
nounced that  what  she  called  three  minutes  was  only  forty- 
five  seconds.*^ 

So  if  the  judge,  either  during  the  examination  of  the  wit- 
nesses or  at  any  time  during  the  trial,  makes  improper  com- 
ments on  the  evidence,  it  may  cause  a  reversal.** 

«B  State  y.  Hawley,  63  Ck>nn.  47,  27  AtL  417.  And  see  People  v. 
Moyer,  77  Mich.  571,  43  N.  W.  928. 

•«  People  V.  Abbott,  4  Cal.  Unrep.  276,  34  Pac.  500.  See,  also, 
AUen  V.  U.  S.,  115  Fed.  3,  52  O.  a  A.  5&7 ;  Peeples  v.  State,  103 
€a.  629,  29  S.  E.  691. 

e7  Burke  v.  People,  148  111.  70,  35  N.  E.  376.  And  see  Jefferson  v. 
State,  80  Ga.  16,  5  S.  E.  293. 

•8  Kelly  V.  State,  33  Tex.  Or.  R.  31,  24  S.  W.  295;  People  v.  Kindle- 
berger,  100  Cal.  367,  34  Pac.  852;  State  v.  Clements,  15  Or.  237,  14 
Pac.  410;  Sharp  v.  State,  51  Ark.  147,^0  S.  W.  228,  14  Am.  St  Rep. 
27.  As  where. the  judge,  in  admitting  evidence,  states  that  he  is  in- 
clined to  think  that  in  doing  so  he  is  overruling  the  Supreme  Court. 
State  V.  Hawley,  63  Conn.  47,  27  Atl.  417.  The  appellate  court  is  re- 
luctant to  interfere  with  the  exercise  of  the  discretion  of  the  trial 
judge  in  participating  in  the  examination  of  witnesses,  but  it  will  do 
80  when  the  judge*s  examination  has  been  conducted  in  a  manner 
fio  hostile  to  the  defendant  and  his  witnesses  as  to  probably  produce 
In  the  minds  of  the  jury  the  impression  that  the  judge  has  a  fixed 
opinion  that  the  defendant  Is  guilty  and  should  be  convicted.    Adler 
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If  the  particular  conduct  or  remark  of  the  court  is  called 
for  by  the  remarks  or  conduct  of  the  defendant  or  his  coun- 
sel, or  is  warranted  by  the  circumstances,  the  fact  that  the 
defendant  must  have  been  prejudiced  thereby  gives  him  no 
right  to  complain.  It  is  not  error,  for  instance,  for  the 
court,  in  the  exercise  of  its  discretion,  to  commit  to  jail,  in 
the  presence  of  the  jury,  one  of  the  defendant's  witnesses, 
because  of  the  character  of  his  testimony,*'  or  to  rebuke  de- 
fendant's coujisel  when  the  rebuke  js  warranted,'®  or  to  fine 
him  for  contempt  where  he  is  guilty  of  a  contempt.'* 


SUMMING    UP    AND    ARGUMENT    OF    COUNSEL 

172.  In  arguing  the  case  to  the  jury,  counsel  must  not  go 

beyond  the  evidence,  nor  make  improper  remarlra. 
Generally  improper  remarks  by  the  prosecuting  at- 
torney prejudicial  to.  the  defendant  will  be  ground 
for  setting  aside  a  conviction,  if  properly  objected 
to  by  the  defendant,  and  not  cured  by  the  action  of 
the  court;  but,  as  a  rule,  if  the  defendant  raises  no 
objection,  or  if,  on  objection  being  made,  the  court 
rebukes  the  attorney,  and  instructs  the  jury  not  to 
regard  the  remark,  a  conviction  will  not  be  set 
aside. 

173.  The  time  for  argument  is  within  the  soimd  discretion 

of  the  court.  But  for  an  abuse  of  discretion  a  con- 
viction may  be  set  aside. 

After  all  the  evidence  has  been  introduced,  and  each  side 
has  rested  his  case,  the  respective  counsel  address  the  jury, 

V.  U.  Sm  182  Fed.  464,  104  0.  C.  A.  608.  See,  also,  Drake  y.  State.  65 
Tex.  Or.  R.  282,  143  S.  W.  1157;  Davis  t.  State,  65  Tex.  Cr.  B.  271. 
143  S.  W.  1161 ;  People  v.  Bernstein,  250  111.  63,  95  N.  E.  50. 

6»  People  V.  Hayes.  70  Hun,  111,  24  N.  T.  Supp.  194;  Id.,  140  N.  Y. 
484,  35  N.  E.  951.  23  L.  R.  A.  830,  37  Am.  St  Rep.  572. 

70  Pease  v.  State,  91  Ga.  18,  16  S.  B.  113. 

71  Goldstein  v.  State  (Tex.  Cr.  App.)  23  S-  W.  686;  Miller  v.  State, 
32  Tex.  Cr.  R.  266,  22  S.  W.  880.  But.  even  though  the  conduct  of 
the  Judge  is  Improper,  the  Judgment  should  not  be  reversed,  if  it  was 
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summing  up  the  evidence,  and  arguing  the  question  of  its 
effect  and  sufficiency.  The  summing  up  and  argument  is 
first  made  by  the  prosecuting  attorney,  and  then  by  the 
counsel  for  the  defense,  and  in  many  states  the  prosecuting 
attorney  is  entitled  to  reply.''^  In  the  latter  casfe  the  reply 
closes  the  argument;  the  counsel  for  the  defense  has  no 
right  to  reply.  Where  there  are  more  than  one  counsel  for 
the  state,  one  of  them  may  make  the  first  argument,  and 
the  other  the  reply.  Several  counsel  for  the  defendant  may 
be  allowed  to  argue  the  case. 

The  time  at  which  the  argument  of  counsel  must  be  made 
rests  within  the  discretion  of  the  court.  Ordinarily  it  is 
made  as  soon  as  the  case  is  closed,  and  each  counsel  makes 
his  argument  as  soon  as  the  other  has  finished,  but  the  court 
may  allow  an  adjournment  before  the  argument  of  either  or 
of  one  of  them.^' 

It  is  also  within  the  discretion  of  the  court  to  limit  the 
time  to  be  allowed  for  argument,^*  but  a  prejudicial  abuse 
of  discretion  will  be  ground  for  setting  asMe  a  conviction.^* 

In  their  argument  to  the  jury,  counsel  must  keep  within 
the  facts  of  the  case,  and  must  be  careful  not  to  misstate 
the  evidence,  or  make  improper  remarks.  If  they  do  so,  the 
court  may  rebuke  them,  and  require  them  to  proceed  prop- 
erly. Persistence- in  an  illegitimate  line  of  argument  in  vio- 
lation of  the  court's  caution  would  be  a  contempt  of  court. 

Improper  remarks  by  the  prosecuting  attorney  is  often 
the  ground  for  setting  a  conviction  aside  and  granting  a 
new  trial.''*    A  conviction  has  been  set  aside,  for  instance, 

not  prejudicial  to  the  defendant.  It  is  not  prejudicial  if  the  evidence 
clearly  shows  defendant's  g^ilL    Lepper  v.  U.  S.,  233  Fed.  227,  147 

O.     \Jm     A.»     ^OO. 

72  Doss  V.  Ck)m.,  1  Grat  (Ya.)  557;  State  y.  Mlllican,  15  La.  Ann. 
557.  But  see  State  v.  Brisbane,  2  Bay  (S.  C.)  451;  LoefiCner  v.  State, 
10  Ohio  St  598. 

"  State  V.  Lewis,  118  Mo.  79,  23  S.  W.  1082. 

T4  Mansfield  v.  State  (Tex.  Cr.  App.)  24  S.  W.  901;  Teldell  v.  State, 
100  Ala.  26,  14  South.  570,  46  Am.  St  Rep.  20;  Vaughin  v.  State,  58 
Ark.  353,  24  S.  W.  885. 

7  6  People  y.  Green,  99  Cal.  564,  34  Pac.  231;  McLean  y.  State,  82 
Tex.  Cr.  R.  521,  24  S.  W.  898. 

7«  Davis  V.  State,  138  Ind.  11,  37  N.  B.  397;   Hall  v.  U.  S.,  150  U. 
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where,  in  a  prosecution  for  rape,  the  prosecuting  attorney 
said  to  the  jury  that,  as  the  friends  of  the  prosecutrix  had 
not  hanged  or  burnt  the  defendant,  his  life  should  pay  the 
penalty,'^  and  where  he  asked  the  jury  to  act  "as  detectives'' 
in  regard  to  the  facts  of  the  case.^*  It  is  always  improper 
for  the  prosecuting  attorney  to  throw  the  weight  of  his 
personal  influence  into  a  case  by  announcing  his  individual 
opinion  as  to  the  guilt  of  the  defendant.**  So,  if  the  prose- 
cuting attorney  makes  improper  comments  on  the  testimony 
of  the  defendant,'*  or,  in  some  states,  by  statute,  if  he  com- 
ments at  all  on  the  defendant's  failure  to  testify  in  his  own 
behalf,'^  or  explains  to  the  jury  that  the^  state  has  no  right 

S.  76,  14  Sup.  Ct  22,  37  L.  Ed.  1003;  Butler  t.  State  (Tex.  Or.  App.> 

27  S.  W.  128;  Jones  v.  State,  14  Ga.  App.  568,  81  S.  B.  801.  The 
fact  that  the  improper  remarks  of  the  prosecuting  attorney  were 
called  forth  by  improper  remarks  of  defendant's  counsel  Is  imma- 
terial. Jones  T.  State,  snpra.  Bnt  see  Dollar  v.  State,  99  Ala.  236,  IS 
South.  575,  where  it  was  held  that  on  a  prosecution  for  selling  intoxi- 
cating liquors,  where  the  defendant's  ooonsel  refers  to  the  amount 
of  the  prosecuting  attorney's  fees  in  such  cases,  error  cannot  be 
predicated  on  the  latter's  statement  to  the  Jury  that  he  would  give  up 
all  his  fees  if  he  could  put  down  the  accursed  traffic. 

11  Thompson  v.  State,  33  Ter.  Or.  R.  472,  26  S.  W.  987. 

T8  People  V.  O'Brien,  96  Mich.  630,  56  N.  W.  72. 

19  state  T.  Mack,  45  La.  Ann.  1155,  14  South.  141;  People  y.  Mc- 
Guire,  89  Mich.  64,  50  N.  W.  786.  But  see  State  t.  Beasley,  84  lowa^ 
83,  50  N.  W.  570. 

so  Stote  y.  Fairlamb,  121  Mo.  137,  25  S.  W.  895;  Lewis  y.  State, 
137  Ind.  344,  36  N.  B.  1110. 

»i  Brazen  y.  State,  33  Tex.  Or.  R.  333,  26  S.  W.  723 ;  Dawson  y. 
State  (Tex.  Or.  App.)  24  S.  W.  414;  Frazier  y.  State,  135  Ind.  38,  34 
N.  E.  817;  Gurley  y.  State,  101  Miss.  190,  57  South.  565;  People  y. 
Annis,  261  111.  157,  103  N.  E.  568.  A  statement  by  the  prosecuting 
attorney  that,  though  accused  had  offered  no  testimony,  the  attorney 
did  not  intend  to  refer  to  his  failure  to  testify,  is  such  a  reference. 
Wilcock  V.  State,  64  Tex.  Cr.  R.  1,  141  S.  W.  88.  It  is  not  error  for 
the  court  to  instruct  the  jury  that  the  fact  that  defendant  had  not 
testified  should  raise  no  presumption  against  him.    State  y.  Carlisle, 

28  cJ.  D.  169,  132  N.  W.  686,  Ann.  Cas.  1914B,  395.  If  the  reference 
is  ambiguous,  it  will  not  be  reyersible  error  if  the  prosecuting  attor- 
ney disclaims  any  intent  to  comment  on  defendant's  failure  to  tes- 
tify. State  V.  Nieburg,  86  Vt  392,  85  Atl.  769.  The  impropriety  of 
such  reference  is  not  cured  by  an  instruction  by  the  court  that  de- 
fendant's faUure  to  testify  was  not  to  be  construed  against  him,  and 
by  a  statement  by  the  prosecuting  attorney  that  the  instruction  was 
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to  appeal  from  ^n  erroneous  acquittal,  while  the  defendant 
may  appeal  from  an  erroneous  conviction,**  or  comments 
on  matters  not  in  evidence,  it  may  avoid  a  conviction.** 

It  would  seem  that  in  those  jurisdictions  where  the  jury 
are  the  judges  of  the  law  as  well  as  the  facts  counsel  should 
have  the  right  to  argue  the  law  to  them,  and  so  it  has  been 
held ;  **  .  but  there  is  authority  to  the  contrary.* ■  It  has 
even  been  held,  rather  inconsistently,  that  counsel  have  this 
right  where  the  jury  must  take  the  law  from  the  court;  but 
in  reason  and  by  the  weight  of  authority  in  the  latter  case 
there  is  no  such  right.**  In  those  jurisdictions  where  the 
jury  are  the  judges  both  of  the  law  and  the  facts,  it  is  prop- 
er, in  arguing  a  criminal  case,  to  read  from  reported  deci- 
sions both  the  statement  of  facts  and  the  decisions  there- 
on.*' But  the  court  may  and  should  refuse  to  allow  this  to 
be  done  in  those  jurisdictions  where  the  jury  are  bound  to 
receive  and  apply  the  law  as  it  is  given  to  them  by  the 
court.** 

Ordinarily,  in  order  that  the  defendant  may,  after  a  con- 
viction, complain  of  improper  remarks  by  the  prosecuting 
attorney,  he  must  object  to  them  at  the  time  they  are  made, 

« 

the  law.  State  y.  Marceaux,  50  La.  Ann.  1137,  24  South.  611.  But 
when,  on  such  improper  reference,  the  court  offered  to  discharge  the 
jury,  but  defendant  objected,  a  new  trial  will  not  be  granted.  State 
y.  Vamado,  126  La.  732,  52  South.  1006.  Nor  should  counsel  com- 
ment on  the  failure  to  examine  a  witness  who  was  accessible  to  both 
parties.    Barnett  v.  State,  165  Ala.  59,  51  South.  299. 

82  Brazell  y.  State,  supra;  Crow  y.  State,  33  Tex.  Cr.  B.  264,  26  S. 
W.  209;  Boone  v.  People,  148  111.  440,  36  N.  E.  99;  Vaughan  v.  State. 
68  Ark.  353,  24  S.  W.  885. 

88  DoUar  v.  State,  99  Ala.  236,  13  South.  575;  Pollard  v.  State,  33 
Tex.  Cr.  B.  197,  26  S.  W.  70;  State  v.  Woolard,  111  Mo.  248,  20  S.  W. 
27;  Johnson  v.  fttate,  125  Tenn.  420, 143  S.  W.  1134,  Ann.  Cas.  1913C, 
261.  So  if  the  prosecuting  counsel  state  his  own  knowledge  of  the 
facts,  unless  he  has  testified  as  a  witness.  Com.  y.  Shoemaker,  240 
Pa.  255,  87  Ati.  684. 

8«  Lynch  y.  State,  9  Ind.  541;  Com.  y.  Porter,  10  Mete.  (Mass.)  263. 

88  Franklin  v.  State.  12  Md.  236. 

80  Com.  y.  Porter,  10  Mete  (Mass.)  263;  Com.  y.  Austin,  7  Gray 
(Mass.)  51. 

87  Wohlford  y.  State,  148  111.  296,  36  N.  B.  107. 

«8  State  y.  Boughner,  5  S.  D.  461,  59  N.  W.  736. 
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SO  as  to  give  the  court  an  opportunity  to  rebuke  the  attor- 
ney, and  caution  the  jury  against  being  influenced  by  them-. 
He  cannot  allow  the  remarks  to  be  made  without  objection, 
and;  after  taking  his  chances  on  an  acquittal,  object  to  them 
for  the  first  time  on  motion  for  a  new  trial  or  on  writ  of 
error  or  appeal.®* 

Generally,  if  the  court  rebukes  counsel  for  making  im- 
proper remarks,  and  instructs  the  jury  to  disregard  them,  a 
conviction  will  not  be  set  aside,**  but  there  may  be  cases  in 
which  the  remarks  cannot  be  thus  cured.  If  they  were  such 
that  the  defendant  must  have  been  prejudiced  by  them  not- 
withstanding the  effort  of  the  court  to  counteract  their 
effect,  they  will  be  ground  for  setting  the  conviction  aside.** 


INSTRUCTIONS    OR    CHARGE    OF    THE    COURT 

TO  THE  JURY 

174.  The  court  should  fully  and  correctly  instruct  the  jury 
as  to  the  law  by  which  they  are  to  be  governed  in 
arriving  at  a  verdict,  and  an  erroneous  and  prejudi- 
cial instruction  will  be  ground  for  setting  aside  a 
conviction,  if  it  was  properly  excepted  to.  But 
ordinarily  an  omission  to  charge  on  any  particular 
point  is  no  groimd  for  objection  after  verdict,  un- 
less an  instruction  on  the  point  was  requested,  or 
the  court's  attention  was  called  to  the  omission. 

so  Boone  v.  Peop;ie,  148  HI.  440,  36  N.  E.  99;  Gamer  v.  State  (Tex. 
Or.  App.)  24  S.  W.  420;  State  v.  Mack,  45  La.  Ann.  1155.  14  SoutL 
141;  People  v.  Lane,  101  Cal.  513,  36  Pac  16;  State  v.  Howard,  118 
Mo.  127,  24  S.  W.  41;  Cartwright  v.  State,  71  Miss.  82,  14  South.  526; 
State  y.  Sortor,  52  Kan.  531,  34  Pac.  1036;  Wlieele89  v.  State,  92  Ga. 
19,  18  S.  E.  303. 

•0  State  V.  Butler,  85  Me.  225,  27  Atl.  142;  Vaughan  v.  State,  58 
Ark.  353,  24  S.  W.  885;  State  v.  Hill,  114  N.  C.  780,  18  S.  E.  971; 
Handly  v.  Com.  (Ky.)  24  S.  W.  609;  State  v.  Hack,  118  Mo.  92,  23  S. 
W.  1089;  State  y.  Brandenburg,  118  Mo.  181,  23  S.  W.  1080,  40  Am. 
St  Rep.  362;   State  v.  Yarnado,  126  La.  732,  52  South.  1006. 

•1  Cartwright  v.  State,  supra.    And  see  note  81,  p.  540. 
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175.  In  a  few  states  the  jury  are  the  judges  of  the  law  as 

well  as  the  facts;  but  in  most  states  the  court  is 
the  exclusive  judge  of  the  law,  and  the  jury  must 
follow  his  instructions,  though  there  is  no  remedy 
if  they  fail  to  do  so  and  acquit  the  defendant 

176.  In  all  states  the  jury  are  the  exclusive  judges  of  the 

facts,  and  in  most  states  the  court  cannot  charge 
thereon,  or  express  any  opinion  on  the  credibility 
of  the  witnesses,  or  the  weight  and  effect  of  the 
evidence. 

After  the  evidence  is  all  in,  and  the  counsel  have  finished 
their  argument  it  becomes  the  duty  of  the  court  to  charge  or 
instruct  the  jury  as  to  the  law  by  which  they  are  to  be  gov- 
erned in  determining  the  case.  In  some  states  instructibns 
are  given  before  argument,  but  the  court  may  give  addition- 
al instructions,  or  modify  those  already  given,  during  or 
after  the  argument.** 

Province  of  Court  and  Jury — Jurors  as  Judges  of  the  Law 

Some  ojF  the  cases  hold  that  it  has  always  been  the  rule 
at  common  law  that  in  criminal  cases,  though  not  in  civil, 
the  jury  are  the  judges  both  of  the  law  and  the  facts.*"  This 
rule  is  recognized  as  a  part  of  the  common  law  in  some  of 
our  states,  while  in  others  it  is  expressly  declared  in  the 
Constitution,  or  by  statute.**    It  would  be  absurd  to  sup- 

•2  Wood  V.  State,  64  Miss.  761,  2  South.  247.  The  court,  In  trying 
the  case,  has  a  right  to  reserve  Its  decision  in  regard  to  what  in- 
structions it  will  give  tiU  the  evidence  is  aU  in,  and  cannot  be  com- 
pelled to  charge  the  Jury  at  stages  In  the  evidence  upon  propositions 
which  may  or  may  not  be  appUcable  to  the  case.  People  v.  McCal- 
1am,  103  N.  Y.  587,  9  N.  B.  502. 

98  Go.  Litt.  228;  4  Bl.  Ck>mm.  361;   dissenting  opinion  in  Sparf  v. 

•  U.  S.,  156  U.  S.  51,  15  Sup.  Ct.  296,'  39  Ia  Ed.  343;   Rex  v.  Woodfall, 

fe  Burrows,  2661;   State  v.  Oroteau,  23  Vt  14,  54  Am.  Dec.  90  (since 

overruled.  State  v.  Burpee,  65  Vt  1,  25  Atl.  964,  19  L.  R.  A.  145,  36 

Am.  St.  Rep.  775). 

•«  State  V.  Oroteau,  supra;  State  v.  McDonnell,  32  Vt  491;  State 
V.  Meyer,  58  Vt  457,  3  Atl.  195;  Doss  v.  Com.,  1  Grat  (Va.)  557; 
^State  V.  Snow,  18  Me.  346;  State  v.  Allen,  1  McCord  (S.  C.)  525,  10 
Am.  Dec.  687;  Armstrong  v.  State,  4  Blackl  (Ind.)  247;  U.  S.  v.  Tay- 
lor (0.  0.)  11  Fed.  470;   Franklin  v.  State,  12  Md.  236;    Swann  v. 
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pose  from  this  that,  even  in  these  jurisdictions,  the  jury  arc 
to  ascertain  and  determine  the  law  for  themselves,  and  that 
the  judge  must  not  instruct  them  as  to  the  law.**  Nothing 
like  this  is"  meant.  All  that  is  meant  is  that,  contrary  to  the 
rule  in  civil  cases,  the  jury  in  a  criminal  case  may,  if  it  sees 
fit,  disregard  the  law  as  laid  down  by  the  court,  and  acquit 
the  defendant,  though,  if  they  regarded  the  instructions  they 
would,  under  the  facts,  be  bound  to  convict.  It  gives  the 
jury  the  right  to  judge  of  the  law  over  the  head  of  the  court 
in  all  criminal  cases,  but  it  does  not  prevent  the  court  from 
telling  them  what  the  law  is,  and  of  the  importance  of  re- 
garding it;  nor  does  it  make  it  proper  for  the  jury  to  dis- 
regard it ;  it  merely  allows  them  to  do  so.  The  responsibil- 
ity is  cast  upon  the  jury.  For  this  reason  it  has  been  held 
not  error  for  the  court  to  say  to  the  jury  that  this  rule  is  not 
intended  for  ordinary  criminal  cases ;  that  it  is  a  matter  of 
favor  to  the  defendant,  and  should  not  be  acted  upon  by  the 
jury,  except  after  the  most  thorough  conviction  of  its  neces- 
sity and  propriety ;  that  any  departure  by  the  jury  from  the 
law  laid  down  by  the  court  must  be  taken  solely  on  their 
own  responsibility ;  and  that  the  safer  and  better  and  fairer 
way,  in  ordinary  criminal  cases,  is  to  take  the  law  from  the 
court,  and  that  they  are  always  justified  in  doing  so.** 

State,  64  Md.  423, 1  Atl.  872  (under  the  constitution);  Holder  ▼.  State, 
5  Ga.  441  (by  statute);  Spies  v.  People,  122  111.  1,  12  N.  B.  865,  17  K 
E.  898,  3  Am.  St.  Rep.  320  (by  statute);  Patt^son  v.  State,  7  Ark.  59, 
44  Am.  Dec  530  (by  statute). 

»B  Murphy  v.  State,  6  Ind.  490;  Grady  v.  Stete,  11  Ga.  253. 

»«  See  State  v.  McDonneU,  32  Vt.  532;  U.  S.  v.  Taylor  (C.  C.)  11 
Fed.  470;  Hunt  v.  State,  81  Ga.  140,  7  S.  E.  142;  Spies  v.  People,  122 
111.  1.  12  N.  E.  865,  and  17  N.  B.  898,  3  Am.  St.  Bep.  320;  U.  S.  v. 
Keller  (C.  C.)  19  Fed.  633;  Franklin  v.  State,  12  Md.  236;  Schnier 
V.  People,  23  111.  17;  Fisher  v.  People,  23  lU.  283;  Lynch,  v.  State.  9 
Ind.  541;  Williams  v.  State,  10  Ind.  503.  In  Schuster  y.  State,  178 
Ind.  320,  99  N.  B.  422,  the  court  instructed  the  Jury  that  they  were 
the  judges  of  the  law  as  well  as  of  the  facts,  and,  if  they  could  eadi 
say  on  their  oaths  that  they  knew  the  law  better  than  the  court,  then 
they  had  the  right  to  do  so,  but  before  assuming  such  responsibility 
they  should  be  assured  that  they  were  not  acting  from  caprice  or 
prejudice,  and  were  controlled  by  a  deep  conviction  that  tiie  court 
was  wrong,  and  that,  before  saying  that  it  was  their  duty  to  reflect 
whether  they  were  better  qualified  to  judge  the  law  than  the  oourt. 
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On  the  other  hand,  in  most  jurisdictions,  the  doctrine  that 
the  jury  are  the  judges  of  the  law  as  well  as  the  facts  is  not 
recognized  at  all ;  but  it  is  held  that  the  court  is  the  sole 
judge  of  the  law,  and  that  the  jury  must  follow  the  instruc- 
tions in  this  respect.*^  Since  a  verdict  of  acquittal  cannot 
be  set  aside,  there  is  no  remedy  if  the  jury  sees  fit  to  decide 
contrary  to  the  law  of  the  case  as  laid  down  by  the  court  r 
but  in  those  states  where  it  is  held  that  the  court  is  the  sole 
judge  of  the  law,  the  court  may  charge  the  jury  that  they 
are  bound  to  be  governed  by  the  instructions.  The  court 
could  not  set  aside  a  verdict  of  acquittal  because  of  a  disre- 
gard of  its  instruction,  but  either  the  trial  court  or  an  appel- 
late court  could  and  should  set  aside  a  conviction  on  this 
ground  if  the  conviction  is  contrary  to  law.'* 
.  The  judge  in  all  the  states  may  and  always  should  in- 
struct the  jury  fully  as  to  the  law;  though,  as  we  shall  see, 
he  cannot  charge  on  the  facts.  The  admissibility  or  com- 
petency of  evidence  is  a  question  of  law,  and  the  court  may 

and  if  under  those  circumstances  they  were  prepared  to  say  that  the 
court  was  wrong,  the  Coilstitutlon  gave  them  that  right.  It  was  held 
that  the  instruction  was  reversihle  error,  as  imposing  a  restriction 
upon  the  jurors  not  imposed  by  the  Constitution. 

•7  Spaff  ▼.  U.  S.,  156  U.  S.  51,  15  Sup.  Ct  273,  39  L.»Ed.  343  (Mr. 
Justice  Gray  and  Mr.  Justice  Shiras  dissenting);  U.  S.  v.  Battlste, 
2  Sumn.  240,  Fed.  Gas.  No.  14,545;  State  v.  Burpee,  65  Vt  1,  25  Atl. 
964,  19  li.  R.  A.  145,  36  Am.  St.  Rep.  775;  dissenting  opinion  of  Ben- 
nett, J.,  in  State  v.  Croteau,  23  Vt  14,  54  Am.  Dec.  90;  l>ufify  v.  Peo- 
ple, 26  N.  Y.  588;  Com.  v.  Porter,  10  Mete.  (Mass.)  263;  Com.  v. 
Antbes,  5  Gray  (Mass.)  185;  Williams  v.  State,  32  Miss.  389,  66  Am. 
Dec  615;  Hamilton  v.  People,  29  Mich.  173;  Hardy  v.  State,  7  Mo. 
607;  State  ▼.  Schoenwald,  31  Mo.  147;  Montgomery  v.  State,  11  Ohio, 
427;  Parrish  v.  State,  14  Neb.  60,  15  N.  W.  357;  Jackson  v.  State,  91 
Ga.  271,  18  S.  B.  298,  44  Am.  St.  Rep,  22;  Pierce,  v.  State,  13  N.  H. 
536;  State  v.- Smith,  6  R.  I.  33;  State  v.  Rheams,  34  Minn.  18,  24  N. 
W.  302;  State  v.  McLain,  104  N.  C.  894,  10  S.  B.  518;  Plerson  v. 
State,  12  Ala.  153;  Montee  v.  Com.,  3  J.  J.  Marsh.  (Ky.)  149;  People 
▼.  Anderson,  44  Cal.  65;  McGowan  v.  State,  9  Yerg.  (Tenn.)  184;  Dale 
T.  State,  10  Yerg.  (Tenn.)  551;  Com.  v.  McMafius,  143  Pa.  64,  21  Atl. 
1018,  and  22  Atl.  761,  14  D.  R.  A.  89;  Brown  ▼.  Com.,  87  Va.  215,  12 
S.  E.  472;.  State  v.  WUson,  157  Iowa,  698,  141  N.  W.  337.  In  Sparf 
v.  U.  S.,  and  Com.  v.  McManus,  supra,  the  question  is  considered  at 
great  length,  and  numerous  cases  are  reviewed. 

99  Dailey  v.  State,  10  Ind.  536;  State  v.  Sims,  Dud.  (Oa.)  213. 

Class  C]i.Pboo.(2d  En.) — 35 
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charge  is  to  what  evidence  the  jury  may  ^nd  what  they  may 
not  consider.**  And  it  may  charge  them  on  the  law  by  which 
they  should  determine  the  credibility  of  the  witnesses,^  or 
4he  sufficiency  of  the  evidence,*  but  it  must  be  careful  in 
most  jurisdictions  not  to  comment  or  express  an  opinion  on 
the  credibility  of  a  witness  or  the  effect  and  weight  of  the 
evidence.'  So,  if  the  indictment  does  not  charge  an  of- 
fense,* or,  in  most  states,  if  the  evidence,  assuming  it  to  be 
true,  is  insufficient,  as  a  matter  of  law,  to  support  the 
charge,*  the  court  may  so  charge,  and  direct  an  acquittal, 
for  this  is  a  matter  of  law.  In  like  manner  it  is  not  error  to 
instruct  the  jury  that  the  defendant  cannot  properly  be  con- 
victed of  a  crime  less  than  that  charged,  or  to  refuse  to*  in- 
struct them  in  respect  to  the  minor  offenses  that  might,  un- 
der some  circumstances,  be  included  in  the  offense  charged, 
where  there  is  no  evidence  whatever  upon  which  any  ver- 
dict could  be  properly  returned  except  one  of  guilty,  or  one 
of  not  guilty,  of  the  particular  offense  charged/ 

Same — Jury  as  Judges  of  the  Fact 

On  the  other  hand,  the  jury  are  the  exclusive  judges  of 
all  questions  of  fact.  They  are  the  sole  judges  of  the  weight 
and  sufficiency  of  the  evidence,  including  the  credibility  of 
the  witnesses,  and  in  most  states,  if  the  court  in  its  charge 
expresses  an  opinion  or  comments  on  the  weight  and  effect 

•»  State  V.  McDonnell,  32  Vt  491. 

1  Adam  v.  State  (Tex.  Or.  App.)  20  S.  W.  548;  Faulkner  v.  Terri- 
tory, 6  N.  M.  464,  30  Pac.  905;  People  v.  Robl,  138  N.  Y.  616,  33  N. 
E.  933.  \ 

2  People  V.  Rohl,  supra ;  Welsh  v.  State,  96  Ala.  92,  11  South.  450. 
»  Horn  V.  State.  98  Ala.  23,  13  South.  329 ;   Gibbs  v.  State  (Tex. 

Cr.  App.)  20  S.  W.  919;  Gilyard  v.  State,  98  Ala.  59.  13  South.  391; 
post,  p.  547. 

*  People  V.  Cook,  10  Mich.  164. 

»  Post,  p.  547 ;  Com.  v.  Packard,  5  Gray  (Mass.)  101. 

«  Sparf  V.  U.  S.,  156  U.  S.  51,  15  Sup.  (X  273,  39  L.  Bd^  343; 
Stlener  v.  State,  33  Tex.  Cr.  R.  291,  26  S.  W.  2J4;  State  t.  Jordan, 
87  Iowa,  86,  54  N.  W.  63;  People  v.  Barry,  90  Cal.  41,  27  Pac  62; 
People  V.  McNutt,  93  Cal.  658,  29  Pac.  243;  McCoy  v.  State,  27  Tex. 
App.  415,  11  S.  W.  454 ;  State  v.  McKinney>  111  N.  C.  683,  16  S.  K. 
235;  Jones  v.  State,  52  Ark.  346,  12  S.  W.  704;  O'Brien  v.  Com..  89 
Ky.  354,  12  S.  W.  471 ;   Robinson  v.  State,  84  Ga.  674,  11  S.  B.  544. 
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of  the  evidence/  or  the  credibility  of  any  witness,'  the  error, 
if  against  the  defendant,  will  be  ground  for  setting  aside  a 
conviction.  This  rule  does  not  prevent  the  court  from  sum- 
ming up  the  evidence  that  has  been  introduced,  and  bring- 
ing out  its  relation  to  the  issues  involved,*  but  care  must  be 
used  not  to  comment  on  its  weight. 

It  is  therefore  error  for  the  court  in  its  charge  to  as- 
sume the  existence  of  facts  in  issue/*  but  not  if  the  fact  is 
conceded,  or  the  evidence  of  it  is  uncontradicted.^* 

Same — Directing  Verdict 

When  the  evidence  is  so  defective  or  so  weak  that  a  ver- 
dict of  guilty  could  not  be  sustained,  the  jury,  in  most 
states,  should  be  instructed  to  return  a  verdict  of  not  guilty, 

7  Woodin  r.  People,  1  Parker,  Cr.  R.  (N.  Y.)  464 ;  Lefler  v.  State, 
122  Ind.  206,  23  N.  B.  154;  BUI  v.  People,  14  IlL  432;  Muely  v.  State, 
31  Tex.  Cr.  App.  155,  18  S.  W.  411,  and  19  S.  W.  915;  Burtles  v. 
State,  4  Md.  273;  Newcomb  v.  State,  37  Miss.  383;  Jim  v.  State,  4 
Humpb.  (Tenn.)  289;  McGofflie  t.  State,  17  Ga.  497;  Noland  y.  State, 
19  OMo,  131;  State  v.  Papa,  32  IL  I.  453,  80  Atl.  12.  In  some  of  the 
states  tbe  court  may  express  an  opinion  on  tbe  weight  and  effect 
of  the  evidence,  if  the  Jury  are  told  that  they  are  not  bound  by  the 
opiniiMi.  White  v.  Territory,  1  Wash.  St.  279,  24  Pac.  447;  State  v. 
Smith,  12  Rich.  (S.  G.)  430;  McClaln  y.  Ck>m.,  110  Pa.  263,  1  AU. 
45;  People  v.  Rathbun,  21  Wend.  (N.  Y.)  509;  Simmons  t.  U.  S.,  142 
U.  S.  148,  12  Sup.  Gt  171,  35  L.  Ed.  968 ;  State  y.  Duffy,  57  Gonn. 
525,  18  Atl.  791 ;  U.  S.  v.  Foster  (D.  G.)  183  Fed.  626.  But  in  most  > 
states  the  rule  is  as  stated  in  the  text;  and  in  some  states  it  is  ex- 
pressly, so  declared  by  statute. 

«  State  y.  Presley,  35  N.  C.  494;  Territory  y.  O'Hare,  1  N.  D.  30, 
44  N.  W.  1003;  Com.  y.  Bosworth,  6  Gray  (Mass.)  479;  Hronek  y. 
People,  134  111.  139,  24  N.  E.  861,  8  Ia  R.  A.  837,  23  Am.  St  Rep. 
652;  Lowe  y.  State,  88  Ala.  8,  7  South.  97;  People  y.  O'Brien,  96 
CSaL  171,  31  Pac.  45.  But  an  instruction  that  the  Jury  may  ocmsider 
the  Interest  of  a  witness,  etc.,  is  proper  where  no  opinion  as  to  his 
credibiUty  is  expressed.  Johnson  y.  State,  34  Neb.  257,  51  N.  W. 
835;  State  y.  Turner,  110  Mo.  196, 19  S.  W.  645;  ante,  p.  546. 

•  State  y.  Dawkins,  32  S.  G.  17,  10  S.  B.  772. 

lo^Gom.  y.  McMahon,  145  Pa.  413,  22  Atl.  971;  Newton  y.  State 
(Miss.)  12  South.  560 ;  Fowler  y.  State,  100  Ala.  96,  14  South.  860; 
MUUgan  y.  State  (Tex.  Gr.  App.)  22  S.  W.  414;  State  y.  Walters,  7 
Wash.  246,  34  Pac.  938,  1098 ;  Scott  y.  People,  141  111.  195,  30  N.  E. 
329. 

1 1  Hawkins  y.  State,  136  Ind.  630,  36  N.  E.  419 ;  People  y.  Phillips, 
70  Gal.  61,  11  Pac.  493. 
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but  where  there  is  no  variance  between  the  allegations  and 
the  proof,  and  the  evidence,  though  weak  or  defective,  will 
support  a  verdict  of  guilty,  such'  an  instruction  is  properly 
refused.**  The  court  can  never  direct  a  verdict  of  guilty 
when  the  facts  are  disputed,  but  some  courts  hold  that,  if 
all  the  facts  showing  guilt  are  admitted,  there  is  nothing  for 
the  jury  to  pass  upon,  and  the  direction  of  a  verdict  of  guilty 
is  proper.** 

Character  of  the  Charge — Whether  Erroneous 

We  have  shown  when  an  instruction  is  erroneous  as  in- 
vading the  province  of  the  jury;  biit  there  are  other  ques- 
tions as  to  the  character  of  the  charge  which  must  be  briefly 
considered.  Of  course,  an  instruction  which  incorrectly 
states  the  law  is  erroneous,  and,  unless  it  is  clear  that  no 
prejudice  could  have  resulted,  will  cause  a  conviction  to  be 
set  aside.  An  instruction,  though  correct  in  so  far  as  its 
separate  statements  of  law  are  concerned,  may  be  erroneous 
for  other  reasons.  It  is  erroneous,  for  instance,  if  it  is  con- 
fused and  misleading;  **  or  if  it  consists  of  abstract  proposi- 
tions of  law,  though  the  fact  that  an  instruction  is  abstract 
will  not  necessarily  cause  a  reversal  on  conviction,*'  or  if  it 
is  not  supported  by  the  pleadings  and  by  the  evidence,**  or 

12  State  V.  Cady,  82  Me.  426,  19  Atl.  908;  State  v.  Jones,  18  Or. 
256,  22  Pac.  840;  Pellum  v.  State,  89  Ala.  28,  8  South.  83.  Contra, 
where  the  jury  are  the  Judges  of  the  law  as  weU  as  the  facts.  Gold- 
man V.  State,  75  Md.  621,  23  Atl.  1097. 

i»  People  V.  Richmond,  59  Mich.  570,  26  N.  W.  770;  People  v.  Ack- 
erman,  80  Mich.  588,  45  N.  W.  367;  People  y.  :^Teumaml,  85  Mich. 
98,  48  N.  W.  290.  Contra,  State  v.  Winchester,  113  N.  O.  641,  18  S. 
B.  657;  State  v.  Jackson,  42  Kan.  384,  22  Pac.  427. 

i*Dryman  v.  State,  102  Ala.  130,  15  South.  433;  Fountain  ▼. 
State,  98  Ala.  40,  13  South.  492;  State  v.  Pettit,  119  Mo.  410,  24  S. 
W.  1014;  State  v.  Hawley,  63  Conn.  47,  27  Atl.  417;  State  v.  GUe,  8 
Wash.  12,  35  Pac.  417  ^  Conrad  v.  State,  132  Ind.  254,  31  N.  B.  805; 
Pfeople  V.  Harper,  83  Mich.  273,  47  N.  W.  221. 

IB  state  y.  Hall,  39i  Me.  107;  State  y.  Clair,  84  Me.  248,  24  AtL 
843*;  Long  y.  State,  12  Ga.  295;  Bonner  v.  State,  97  Ala.  47,  12 
South.  408;  Brister  v.  State,  26  Ala.  107;  State  v.  Houser,  28  Mo. 
233;  State  v.  King,  111  Mo.  576,  20  S.  W.  299;  Browning  y.  State, 
30  Miss.  656.  It  is  error  to  read  abstract  propositions  of  law  from 
text-books  or  reports.    State  v.  McDonnell,  32  Vt.  491. 

!•  Coughlin  y.  People,  18  111.  266,  68  Am.  Dec.  541;  Doyle  y.  Pea* 
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is  argumeutative,^^  or  ignores  some  of  the  evidence,  or  sin- 
gles out  and  gives  undue  prominence  to  particular  parts  of 
the  evicfence,^'  or  refers  to  the  details  of  other  cases  given 
in  the  books.  ^' 

Instructions  which  would  ordinarily  be  improper  may  be 
justified  by  improper  argunjent  of  counsel.  Thus  where,  on 
indictment  for  murder,  the  defendant's  counsel  alluded  in 
argument  to  a  higher  law  which  he  claimed  the  Bible  sus- 
tained, it  was  held  not  error  for  the  court  in  his  charge  to 
justify  the  laws  of  the  sta,te  on  the  subject  of  murder  and 
manslaughter.^® 

Inadvertent  mistakes  which  do  not  render  an  instruction 
misleading, , or  otherwise  prejudice  the  defendant,  will  be 
disregarded.*^ 

It  is  well  settled  that  the  charge  of  the  court  is  to  be  con- 
sidered and  construed  as  a  whole  in  determining  whether  a 
particular  part  of  it,  or  a  particular  instruction,  was  errone- 
ous.**   An  erroneous  instruction  may  be  cured  by  giving  a 

pie,  147  111.  394,  36  N.  E.  372;  Pe<^le  y.  Hawes,  98  OaL  ©48,  33  Pac. 
791;  Ratigan  v.  State,  33  Tex.  C?r.  B.  301,  26  S.  W.  407;  State  v.  Rob- 
inson, 39  Me.  150;  State  ▼.  CoUinfl,  30  N.  C.  407 ;  McCoy  t.  State, 
15  <Ga.  205;  Jackson  v.  State,  91  Ga.  271,  18  S.  E.  298,  44  Am.  St 
Rep.  22;  Corbett  v.  State,  31  Ala.  329;  Daniels  v.  State,  24  Tex.  389 ; 
State  ▼.  Ross,  29  Mo.  32. 

17  Horn  v.  State,  102  Ala.  144,  15  Soutb.  278;  Miles  y.  State,  93 
Ga.  117,  19  S.  ?J.  805,  44  Am.  St.  Rep.  140;  State  v.  O'Grady,  65  Vt 
66,  25  Ati.  905;  Boiling  y.  SUte,  54  Ark.  588, 16  S.  W.  658 ;  Brassell 
y.  State,  91  Ala.  45,  8  South.  679;  State  y.  Almos,  122  Minn.  479, 
142  N.  W.  801. 

18  Cox  y.  State,  99  Ala.  162,  13  South.  556;  Com.  y.  Hourigan,  89 
Ky.  305,  12  S.  W.  550;  Scott  y.  People,  141  111.  195,  30  N.  E.  329; 
State  V.  Cantlln,  118  Mo.  100,  23  S.  W.  1091 ;  Pe<^le  y.  Hawes,  98 
Oal.  648,  33  Pac.  791;   State  y.  Almos,  122  Minn.  479,  142  N.  W.  801. 

n»  Pointer  y.  U.  B.,  151  U.  S.  396,  14  Sup.  Ct  410,  38  L.  Ed.  208. 

20  State  y.  Workman,  39  S.  C.  151,  17  S.  E.  694. 

21  Daley  y.  State  (Tex.  Cr.  App.)  24  S.  W.  643;  State  y.  WUson, 
9  Wasb.  16,  36  Pac.  967 ;  People  y.  Derringer,  142  N.  Y.  629,  37  N. 
B.  565;   People  y.  Hunt,  26  Cal.  App.  514,  147  Pac.  476. 

22  Com.  y.  Zappe.  153  Pa.  498,  26  Atl.  16;  People  y.  Jassino,  100 
Midi.  536,  59  N.  W.  230;  State  y.  Reed,  117  Mo.  604,  23  S.  W.  886; 
People  y.  Hawes,  98  Cal.  648,  33  Paa  791 ;  Cbamp  y.  State,  32  Tex. 
Cr.  R.  87,  22  S.  W.  678;  State  y.  MiUer,  111  Mo.  542,  20  S.  W.  243; 
People  y.  Hunt,  26  CaL  App.  514, 147  Paa  476. 
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.  correct  one,  if  it  is  clear  that  the  jury  could  not  have  been  mis- 
led ;  **  but  generally,  if  the  ernoneous  instruction  is  not 
withdrawn,  and  both  remain  for  the  consideration  of  the 
jury,  the  error  will  not  be  cured.^* 

On  What  Points  Necessary — Necessity  of  a  Request 

It  is  the  duty  of  the  court  to  charge  the  jury  fully  on  the 
law  of  the  case ;  but  ordinarily,  if  he  omits  to  instruct  them 
on  a  particular  point,  counsel  must  call  his  attention  to  the 
omission,  and  request  an  instruction  covering  the  point.  If 
he  remains  silent,  and  fails  to  make  the  request,  the  defend- 
ant cannot  afterwards  complain  of  the  omission,** 

Granting  or  Refusing  Requests 

Any  instruction  requested  by  counsel  should  be  given  if 
it  is  proper,  but  it  should' be  refused  if  it  is  bad  within  any 
of  the  rules  above  stated;  as,  for  instance,  where  it  is  ab- 
stract, or  argumentative,  or  confused  and  misleading,  or  not 
'supported  by  the  evidence.^®    It  is  improper  to  refuse  any 

23  State  V.  Reed,  supra;  Thompson  v.  CJom.  (Ky.)  26  S.  W.  1100; 
People  V.  Derringer,  142  N.  Y.  629,  37  N.  B.  565;  Padfield  v.  People, 
146  111.  660,  35  N.  B.  469 ;  Spies  v.  People,  122  111.  1,  12  N.  B.  865, 
and  17  N.  E.  898,  3  Am.  St.  Rep.  320;  People  v.  Dole,  122  Cal.  486, 
55  Pac.  581,  68  Am.  St.  Rep.  50. 

24  Plummer  v.  State,  135  Ind.  308,  34  N.  B.  968;  State  v.  Brumley, 
53  Mo.  App.  126 ;  Mills  v.  U.  S.,  164  U.  S.  644,  17  Sup.  C5t.  210,  41 
t.  Bd.  584. 

*8  People  V.  Raher,  92  Mich.  165,  52  N.  V^.  625,  31  Am.  St.  Rep. 
575;  V^inn  v.  State,  82  Wis.  571,  52  N.  W.  775;  Dave  v.  State,  22 
Ala.  23;  Mead  v.  State,  53  N.  J.  Law,  601,  23  Atl.  264;  State  v. 
Marqueze,  45  La.  Ann.  41,  12  South.  128 ;  State  v.  O'Neal,  29  N.  C. 
251;  State  v.  Jackson,  112  N.  C.  851,  17  S.  B.  149;  People  v.  Fice, 
97  Cal.  459,  32  Pac.  531;  Burns  v.  Com.,  3  Mete.  (Ky.)  13;  McMeen 
V.  Com.,  114  Pa.  300,  9  Atl.  878;  People  v.  Marks,  72  Cal.  46,  13  Pac 
149 ;  State  v.  Anderson,  26  S.  C.  599,  2  S.  E,  699;  State  v.  Brooks. 
92  Mo.  542,  5  S.  V^.  257,  330;  State  v.  Hessenius,  165  Iowa,  415, 
146  N.  W.  58,  L.  R.  A.  1915A,  107a  V^here  the  court  is  required  by 
statute  to  give  certain  instructions — e.  g.,  that  no  inference  of  guUt 
should  be  drawn  from  the  failure  of  defendant  to  testify— 4t  has 
been  held  error  to  fail  to  give  the  instruction  even  though  it  was  not  ' 
requested.  State  v.  Myers,  8  Wash.  177,  35  Pac.  580,  756.  Contra, 
State  V.  Stevens,  67  Iowa,  557,  25  N.  W.  777;  People  v.  Flynn,  73 
Cal.  511, 15  Pac.  102. 

26  Hill  V.  Com.,  88  Va.  633,  14  S.  B.  330,  29  Am.  St  Rep.  744;  Boa- 
tic  V.  State,  94  A^.  45, 10  South.  602 ;  Com.  y.  Cosseboom,  155  Mass. 
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instruction  which  correctly  states  thfc  law,  and  is  applicable 
to  the  issues,  and  supported  by  the  evidence.*'  If,  for  in- 
stance, an  accomplice  of  the  defendant  has  testified,  the 
court  should,  on  request  of  defendant,  charge  as  to  the  ef- 
fect of  an  accomplice's  testimony,  and  the  necessity  for  cor- 
roboration.** So,  in  a  proper  case,  it  is  error  to  refuse  an 
instruction  as  to  the  effect  of  circumstantial  evidence  ;*• 
though,  if  there  is  any  direct  evidence,  such  as  the  testimo- 
ny of  an  eyewitness,  or  a  confession  of  the  accused,  such  an 
instruction  is  properly  refused.*** 

If  the  requested  instruction  is  proper  it  ought  to  be  given 
as  asked,  without  modification  or  change  in  the  language,'^ 
but  in  the  absence  of  statute  the  defendant  cannot  demand 
as  a  matter  of  right  that  the  language  of  the  request  be  fol- 
lowed, and  a  change  in  the  language  which  does  not  preju- 
dice him  will  not  cause  a  reversal.'*    If  the  instruction  is 

298,  29  N.  E.  463;  McCoy  v.  State,  15  Ga.  205;  Floyd  v.  State,  82 
Ala.  16,  2  South.  683. 

27  Jones  V.  State,  30  Tex.  App.  345, 17  S.  W.  544;  State  v.  Wilson, 
2  Scam.  (lU.)  225;  Davis  v.  State,  10  Ga.  101;  Sparks  v.  State,  23 
Tex.  App.  447,  5  S.  W.  135;  People  v.  Dole,  122  Cal.  486,  55  Pac.  581, 
68  Am.  St.  Rep.  50. 

«•  Brown  v.  State  (Tex.  Or.  App.)  20  S.  W.  924. 

2»  Hyden  v.  State,  31  Tex.  Or.  R.  401,  20  S.  W.  764. 

•0  Wilson  V.  3tate  (Tex.  Or.  App.)  21  S.  W.  361;  Jones  v.  State, 
31  Tex.  CJr.  R.  177,  20  S.  W.  354;  Vaughan  v.  State,  57  Ark.  1,  20 
S.  W.  588. 

»i  State  V.  Evans,  33  W.  Va.  417.  10  S.  E.  792;'  Cotton  v.  State,  31 
Miss.  504 ;  Stanton  v.  State,  13  Ark.  317.  In  Horn  v.  U.  S.,  182  Ffed. 
721,  105  C.  0.  A.  163,  it  was  held  that  defendant  was  not  entitled 
to  rely  for  reversal  on  a  plain  mistake  in  the  statement  of  facts  in 
an  instruction  which  arose  from  a  misstatement  of  facts  In  the  de- 
fendant's request  to  charge. 

8  2  Com.  v.  Mullen,  150  Mass.  394,  23  N.  B.  51;  Long  v.  State,  12 
Ga.  293 ;  Gardner  v.  State,  55  N.  J.  Law,  17,  26  Atl.  30;  People  v. 
Lemperle,  94  Cal.  45,  29  Pac.  709;  Shultz  v.  State,  13  Tex.  401;  Com. 
V.  McManus,  143  Pa.  64,  21  Atl.  1018,  and  22  Atl.  761,  14  L.  R.  A.  89; 
Boles  V.  State,  9  Smedes  &  M.  (Miss.)  284;  State  y.  Durr,  39  La. 
Ann.  751,  2  South.  546.  It  is  provided  by  statute  in  some  states  that 
charges  must  be  given  in  writing,  and  must  be  given  or  refused  in 
the  terms  in  which  they  are  requested.  Code  Ala.  1907,  §  5364.  Un- 
der such  statute  it  has  been  held  that,  while  the  court  may  explain 
to  the  jury  the  written  charge,  it  cannot  qualify  or  modify  it,  Calla- 
way &  Truit  r.  Gay,  143  Ala.  524,  39  South.  277;    and  that  even 
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misleading  or  otherwise  erroneous  the  court  may  correct 
it,  and  then  give  it  as  modified.** 

Most  courts  hold  that,  if  the  instruction  requested  is 
partly  erroneous  and  partly  good,  the  court  need  not  cor- 
rect it,  or  give  that  part  which  is^good,  but  may  refuse  the 
"vyhole.**  Some  courts,  however,  hold  that  the  good  part, 
or  a  similar  instruction,  should  be  given.*" 

If  the  instruction  has  already  been  substantially  given, 
either  in  the  general  charge  or  in  other  special  instructions, 
it  may  be  refused,  for  the  court  is  not  bound  to  repeat,*  • 

Ordinarily  requests  for  instructions  come  too  late  if  not 
made  before  the  jury  have  retired  to  consider  their  verdict, 
and  they  may  on  this  ground  be  refused ;  *^  though  the  court 
has  the  discretion  to  recall  the  jury  for  further  instruc- 
tions.** 

Objections  and  Exceptions 

When  an  erroneous  instruction  is  given  an  objection 
should  be  made,  and  an  exception  saved,  in  order  to  have 
the  error  reviewed,  for  in  some  cases,  in  the  absence  of  an 

when  the  charge  asked  asserts  a  proposition  which  Is  legally  incor- 
rect, and  which  therefore  the  court  should  have  refused  to  give,  any 
quaUfication  of  it  is  error,  Eiland  v.  State,  52  Ala.  322.  So,  wh^re 
the  court  gave  the  charge  as  requested,  but  added,  'This  is  a  fool 
charge,  but  I  will  give  it  to  you,  gentlemen  of  the  jury,  as  the  Su- 
preme Court  has  said  it  was  good  law,  but  in  my  opinion  it  is  mis- 
leading,'' it  was  held  that  the  modification  or  criticism  of  the 
charge  was  reversible  error.  Barker  v.  State,  2  Ala.  App.  92,  57 
South.  88. 

ssKeithler  v.  State,  10  Smedes  &  M.  (Miss.)  102;  Baxter  v.  Peo> 
pie,  3  GUm.  (111.)  368;  Lambeth  v.  State,  23  Iiiiss.  322;  State  y.  WU- 
son,  2  Scam.  (111.)  225;   State  v.  Wilson,  8  Iowa,  407. 

»*  People  V.  Hunt,  26  Cal.  App.  614,  147  Pac.  476. 

•B  Stanton  v.  State,  13  Ark.  317;  Swallow  v.  State,  22  Ala.  20. 

86  Painter  v.  People,  147  111.  444,  35  N.  B.  64;  People  v.  Harris, 
136  N.  Y.  423,  33  N.  B.  65;  Hatcher  v.  State,  18  Ga.  460;  Alexander 
V.  Com.  (Ky.)  20  S.  W.  254 ;  State  v.  Knight,  43  Me.  11;  Trogdon  v. 
State,  133  Ind.  1,  32  N.  E.  725 ;  Taylor  v.  Com..  90  Va.  109,  17  S.  E. 
812;  State  v.  Howell,  26  Mont.  3,  66  Pac.  291;  People  v.  Dole,  122 
Oal.  486,  55  Pac.  581,  68  Am.  St.  Rep.  50. 

B7  state  V.  Catlin,  3  Vt.  530,  23  Am.  Dec.  230;  Bngeman  r.  State, 
54  N.  J.  Law,  247,  23  Atl.  676. 

»•  Post,  pp.  556,  566. 
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exception,  the  error  will  not  be  reviewed  on  appAil.**  And 
ordinarily  the  specific  objection  should  be  pointed  out.  In 
many  cases  a  general  exception  will  be  insufficient/^ 


DEMURRER  TO  EVIDENCE 

177.  In  some  states  the  defendant  may  demur  to  the  evi- 
dence if,  assuming  it  to  be  true,  and  admitting  ev- 
ery legitimate  inference  that  can  be  drawn  from  it, 
it  is  insufficient  to  authorize  a  conviction. 

A  demurrer  to  the  evidence  not  only  admits  the  truth  of 
the  evidence — that  is,  the  existence  of  every  fact  of  which 
there  is  any  evidence  at  all — ^but  it  admits  the  existence  of 
every  fact  which  it  legitimately  tends  to  prove,  and  leaves 
it  to  the  court  to  say  whether,  as  a  matter  of  law,  a  convic-. 
tion  is  authorized.  Such  a  course  may  be  taken  in  some 
states  if  the  prosecuting  officer  chooses  to  join  in  the  demur- 
rer,*^ but  it  is  seldom  taken.  In  most  states  the  court  may 
direct  an  acquittal  if  the  evidence  is  clearly  insufficient,  and 
the  better  and  safer  course  is  to  move  for  such  a  direction,** 
for  if  the  demurrer  to  the  evidence  is  overruled  the  case 
goes  to  the  jury  on  the  evidence  of  the  state  alone.**  The 
court  may,  in. the  exercise  of  its  discretion,  refuse  to  enter- 
tain a  demurrer  to  the  evidence.** 

»»  Fitzgerald  v.  State  (Tex.  Cr.  App.)  23  S.  W.  1107;  Wheeless  v. 
State,  92  Ga.  19,  18  S.  B.  303;  State  v.  Richards,  85  Me.  252,  27  Atl. 
122;  NobUn  v.  State,  100  Ala.  13,  14  South.  767;  State  v.  Kennade, 
121  Mo.  405,  26  S.  W.  347;  Wood  v.  State,  31  Fla.  221,  12  South.  539. 

*oCkirdner  v.  State,  55  N.  J.  Law,  17,  26  Atl.  30;  Thompson  v. 
State,  32)  Tex.  Cr.  K,  265.  22  S.  W.  979;  People  v.  Hart,  10  Utah, 
.204,  37  Pac.  330. 

41  Duncan  v.  State,  29  Fla.  439,  10  South.  815;  Hutchison  v.  Com., 
82  Pa.  472;  Doss  v.  Com.,  1  Grat.  (Va.)  557;  Com.  v.  Parr,  5  Watts 
&  S.  (Pa.)  345 ;  Brlster  v.  State,  26  Ala.  106 ;  Bryan  y.  State,  26  Ala. 
65;  Young  v.  State  (Tex.  Cr.  App.)  24  S.  W.  287. 

*aAnte,  p.  647. 

«•  Hutchison  y.  Com.,  supra. 

«"*  Duncan  y.  State,  supra.  In  some  states  it  is  held  that  a  de- 
murrer to  eyldence  is  not  a  proper  proceeding.  .  State  y.  Alderton, 
50  W.  Va.  101,  40  S.  E.  35a 
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CUSTODY,  CONDUCT,  AND  DELIBERATIONS  OF 

JURY 

178.  In  all  criminal  cases  care  must  be  taken  to  keep  the 
jury  free  from  improper  influences.  In  cases  oi 
felony,  particularly  where  the  punishment  may  be 
death,  the  fact  that  there  was  an  opportunity  for 
improper  influence  will  generally  render  a  convic- 
tion bad,  unless  the  absence  of  such  influence  af- 
firmatively and  clearly  appears;  therefore  in  these 
cases  the  jury  must  be  kept  together,  and  in  charge 
of  a  sworn  officer,  until  they  have  rendered  their 
verdict,  and  must  not  be  allowed  to  hold  any  com- 
munication with  outsiders,  unless  the  nature  of  the 
communication  is  known  to  the  court  or  the  officer. 

'  179.  Any  misconduct  on  the  part  of  the  jury  which  may 
have  been  prejudicial  to  the  defendant  will  be 
ground  for  setting  a  conviction  aside. 

180.  The  jury  should  be  left  free  in  their  deliberations. 
Any  coercion  of  the  jury  as  a  whole,  or  of  an  in- 
dividual juror,  will  be  ground  for  setting  a  convic- 
tion aside. 

It  is  almost  a  universal  rule  that,  in  cases  where  the  pun- 
ishment may  be  death,  the  jury  must,  during  an  adjourn- 
ment, and  at  other  times  when  not  in  the  actual  presence  of 
the  court,  and  until  they  have  rendered,  or  at  least  found,  a 
verdict,  be  kept  in  the  charge  of  a  sworn  officer  of  the  court, 
and  not  be  allowed  to  separate,  except  in  cases  of  necessity, 
and  then  only  when  the  separating  juror  is  accompanied  by 
an  officer.*"*  In  many  states  the  rule  applies  also  to  prosecu- 
tions for  felonies  not  capital.*'    In  cases  of  misdemeanor  the 

«8  Jumpertz  y.  People,  21  111.  375;  Com.  t.  McCaul,  1  Ya.  Gas.  271; 
McLean  ▼.  State,  8  Mo.  153;  Quinn  ▼.  State,  14  Ind.  589;  State  t. 
Godfrey,  Brayton  (Vt)  170;  post,  p.  558. 

*•  McLean  v.  State,  8  Mo.  153;  Wiley  v.  State,  1  Swan  (Tenn.)  256; 
BeFcy  ▼.  State,  10  Ga.  511;  post,  p.  559.    Contra,  McCreary  v.  Com., 
29  Pa.  323;  Davis  y.  State,  15  Ohio,  72,  45  Am.  Dec.  559;  Sutton  y.  ^ 
People,  145  m.  279,  34  N.  E.  420. 


§§   178^180)       CUSTODY  AND  CONDUCT  OF  JURY  555 

court  may  always  allow  the  jury  to  separate  before  they 
have  retired  to  consider  their  verdict,  but  they  should  be 
cautioned  not  to  converse  with  any  one  about  the  case.*^ 

When  the  jury  retire  to  the  jury  room  to  consider  their 

verdict,  they  should  in  all  c^its  be  placed  in  charge  of  a 

^sworn  *"  officer,  and  should'  be  kept  together;**    If  any  of 

them  separate  from  their  fellows  from  necessity,  an  officer 

should  accompany  them. 

It  has  been  held  that,  where  the  jury  are  required  by  law 
to  be  kept  together,  they  cannot  be  allowed  to  separate, 
even  with  the  defendant's  ^nsent,  for  the  defendant  ought 
not  to  be  placed  in  the  position  of  having  either  to  consent, 
or  perhaps  to  prejudice  the  jury  by  withholding  his  con- 
sent.'^** On  this  point,  however,'  there  are  many  cases  to  the 
contrary."^ 

«7  Rex  V.  Kinnear,  2  Bam.  &  Aid.  462;  Davis  y.  State,  15  Ohio,  72, 
45  Am.  Dec.  559. 

«8  The  form  of  the  oath  diCTers  in  the  various  jurisdictions.  It  is, 
in  substance,  that  the  officer  shaU  weU  and  truly  keep  the  jury  in 
some  convenient  and  private  place  (formerly  without  meat,  drink,  or 
fire);  that  he  shall  not  permit  any  person  to  speak  to  them,  nor 
speak  to  them  himself,  except  to  ask  them  if  they  have  agreed  on 
their  verdict.  An  oath  by  the  officer  has  been  held  essential.  Bntcker 
V.  State,  16  Wis.  365 ;  Philips  v.  Com.,  19  Grat.  (Va.)  485.  But  a  de- 
parture from  the  statutory  form  of  oath  will  not  render  the  verdict 
bad.  Hittner  v.  State,  19  lud.  48.  In  some  states  it  is  held  that,  if 
the  officer  is  a  regularly  sworn  officer  of  the  court,  a  special  oath  is 
not  essential  See  Davis  v.  State,  15  Ohio,  72,  45  Am.  Dec.  559;  Peo- 
ple V.  Hughes,  29  Cal.  257;  State  v.  Frier,  118  Mo.  648,  24  S.  W.  220; 
State  V.  Grafton,  89  Iowa,  109,  56  N.  W.  257;  Atterberry  v.  State,  56 
Ark.  615,  20  S.  W.  411.  But  if  he  is  not  such  an  officer,  hut  an  un- 
sworn person,  the  oath  must  be  administered.  McCann  v.  State,  9 
Smedes  &  M.  (Miss.)  465. 

«•  State  V.  Populus,  12  La.  Ann.  710;  State  v.  Leunig,  42  Ind.  541; 
post,  p.  569. 

50  Berry  v.  State,  10  Ga.  511;  Wesley  v.  State,  11  Humph.  (Tenn.) 
502;  Wiley  v.  State,  1  Swan  (Tenn.)  256;  Peiffer  v.  Com.,  15  Pa.  468, 

01  Stephens  v.  People,  19  N.  Y.  549  (two  judges  dissenting);  Quinn 
V.  State,  14  Ind.  589;  State  v.  Mix,  15  Mo.  153;  Smith  v.  Com.,  14 
Serg.  &  R,  (Pa.)  70;  State  v.  Frier,  118  Mo.  648,  24  S.  W.  220;  Hen- 
ning  V.  State,  106  Ind.  386,  6  N.  E.  803,  7  N.  E.  4,  55  Am.  Rep.  756. 
In  some  states  separation  with  consent  of  counsel  for  the  state  and 
for  defendant  is  provided  for  by  statute.  See  State  v.  Parker,  25 
Wash.  405,  65  Pa<^  776. 
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The  jury,  after  they  have  retired,  or  even  before  then,  in 
cases  of  felony,  should  not  be  allowed  to  hold  any  commu- 
nication with  outsiders;"*  nor  should  the  officer  hold  any 
communication  with  them,  further  than  to  ask  them  wheth- 
er they  have  agreed  to  a  verdict,  or  to  attend  to  their  ne- 
cessitie3.** 

After  the  jury  have  retired,  the  judge' cannot  go  to  their 
room  and  communicate  ^ith  them,  for,  except  in  open  court, 
he  occupies  the  same  relation  as  any  other  outsider.**  He 
may  recall  them  and  communicate  with  them  in  open 
court,"*  and  if  they  wish  to  communicate  with  him,  to  ask 
further  instructions  for  instance,  they  may  send  him  word 
by  the  officer,  and  they  may  then  be  recalled.**  Such  com- 
munications are  a  part  of  the  proceedings,  and  the  defend- 
ant should  be  personally  present,  though,  if  no  further  in- 
structions are  given,  his  absence  will  not  be  prejudicial,  or 
render  the  proceeding  invalid.*^ 

The  jury  are  generally  kept  in  their  room  until  they  agree 
on  a  verdict,  but  in  case  of  necessity  they,  or  a  part  of  them, 
may  be  taken  out  by  an  officer,  and  it  has  even  been  held 
that  there  is  no  impropriety  in  the  officer's  taking  them  out 

63  Am.  Dec  504;  State  ▼.  Parker,  25  Wash.  405,  65  Pac.  776;  Woods 
T.  State,  43  Miss.  364.  It  has  been  held  that  the  defendant  may  con- 
sent to  the  Jury*s  separating  after  they  shall  have  agreed  upon  a  yer- 
dlct,  and  sealed  it  up.  Reins  v.  People,  30  IlL  256;  Sanders  t.  State, 
2  Iowa,  230;  State  v.  Engle,  13  Ohio,  490;  Friar  v.  State,  3  How. 
(Miss.)  422.  This  requirement  should  "receive  a  reasonable  con- 
struction. There  must  be  necessarily  some  separation,  for  the  Jurors 
do  not  all  sleep  in  one  bed,  and  in  the  dining  room,  where  there  are 
small  tables,  they  cannot  sit  at  the  same  ^able;  but  it  is  sufficient  If 
they  are  segregated  from  mingling  with  the  crowd."  In  the  above 
case  it  was  held  that  the  verdict  should  not  be  disturbed  because,  on 
account  of  the  heat,  the  Jurors  occupied  five  adjoining  rooms  at  a 
hotel,  and  communicated  with  the  bell  boy  in  ordering  water. 

8  2Hoberg  v.  State,  3  Minn.  262  (Gil.  181);  People  v.  Symonds,  22 
Cal.  348;   State  v.  Thome,  39  Utah,  208,  117  Pac.  58;  post,  p.  600l 

58  Post,  p.  660. 

s«  Hoberg  v.  State,  3  Minn.  262  (Gil.  181);  People  y.  linzey,  79 
Hun,  23,  29  N.  Y.  Supp.  560. 

BBHaU  V.  State,  8  Ind.  439. 

B«  Com.  V.  Ricketson,  5  Mete.  (Mass.)  412;  Com.  v.  Bolger,  229  Pa. 
597,  79  Atl.  113. 

«T  Ante,  p.  495;  Wade  v.  State,  12  Ga.  26. 
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for  recreation.**  It  seems  that  formerly,  while  deliberating 
on  their  verdict,  they  were  kept  without  meat  or  drink,"' 
but  this  is  no  longer  required,  and  they  may  be  given  or 
may  procure  proper  refreshments,  providing  they  are  ob- 
tained from  a  proper  source/®  It  has  been  held  that  they 
may  be  given  or  may  procure  intoxicating  liquor,  if  not  in 
excess,*^  but,  by  the  great  weight  of  authority,  this  is  im- 
proper, not'  only  while  they  are  deliberating  on  their  ver- 
dict, but,  at  least  in  capital  cases  and  other  cases  of  felony, 
at  any  time  daring  the  trial/'  Whether  it  will  vitiate  the 
verdict  depends,  as  we  shall  see,  upon  the  circumstances. 

The  jury  must  be  given  perfec^  freedom  in  their  delibera- 
tions. Anything  said  to  them  by  the  court,  or  by  the  officer 
in  charge,  tending  to  force  them  to  an  agreement,  will  gen- 
erally render  the  verdict  invalid.** 

The  jury  must  reach  an  agreement  properly.  A  gambling 
verdict — that  is,  a  verdict  arrived  at  by  casting  lots  **• 


»8  State  V.  Perry,  44  N.  O.  330.  And  see  King  ▼.  State,  91  Tenn. 
617,  20  S.  W.  169;  State  v.  Clary,  136  La.  589,  67  South.  376,  where 
It  was  held  not  error  for  the  court  to  aUow  the  Jurors  to  be  taken 
to  a  moving  picture  show.  The  fact  that  the  Jury  are  taken  by  the 
officer  beyond  the  confines  of  the  state  will  not  vitiate  the  verdict  on 
the  ground  that  they  were  thus  in  legal  effect  dispersed,  and  no  long- 
er under  the  control  of  the  officer,  where  there  'was  in  fact  no  dis- 
persal, and  the  authority  of  the  officer  was  not  questioned.  King  v. 
State,  supra. 

»»  See  U.  S.  V.  Haskell,  4  Wash.  402,  Fed.  Gas.  No.  15,32L 

•0  People  V.  ©ouglass,  4  Cow.  (N.  Y.)  35,  15  Am.  Dec.  332. 

•1  State  V.  Madigan,  57  Minn.  425,  59  N.  W.  490. 

•2  Jones  V.  State,  13  Tex.  168,  62  Am.  Dec.  550;  State  v.  Baldy,  17 
Iowa,  39;  People  v.  Douglass,  4  Cow.  (N.  Y.)  26,  15  Am.  Dec  332; 
State  V.  Bullard,  16  N.  H.  139;  post,  p.  661. 

«»  State  V.  Hill,  91  Mo.  423,  4  S.  W.  121;  Com.  v.  Poisson,  157  Mass. 
610.  32  N.  B.  906.  Thus,  it  is  error  for  the  Judge  to  tell  the  Jury  that, 
if  they  agree  by  a  certain  hour,  they  will  be  discharged;  otherwise 
they  will  be  held  until  they  do  agree.  State  v.  Hill,  supra.  But  see 
Pope  V.  State,  36  Miss.  121.  Merely  to  urge  agreement  is  not  coer- 
<!ion.  Dow  V.  State,  31  Tex.  Cr.  R.  278,  20  S.  W.  583;  State  v.  Pal- 
mer, 40  Kan.  474,  20  Pac  270;  Com.  v.  Kelley,  165  Mass.  175,  42  N. 
B.  573. 

•«  A  verdict  reached  by  casting  lots,  or  by  each  Juror  writing  down 
the  term  of  imprisonment  he  favors  and  then  dividing  the  total  num- 
ber of  years  thus  reached  by  12,  the  number  of  Jurors,  is  void,  if 
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verdict  found  on  facts  personally  known  by  one  of  the  ju- 
rors, and  communicated  to  the  others,***  or  a  verdict  to 
which  one  of  the  jurors  has  been  coerced  by  the  others  to 
agree,  etc.,  is  illegal.'* 

Effect  of  Misconduct  and  Irregularities 

Misconduct  on  the  part  of  jur6rs  in  separating  and  de- 
parting from  the  officer's  custody,  or  in  drinking  intoxicat- 
ing liquors,  or  holding  communications  with  outsiders  when 
cautioned  not  to  do  so,  or  on  the  part  of  the  officer  in  charge 
of  the  jury,  or  on  the  part  of  outsiders  with  respect  to  the 
jury,  is  not  only  a  contempt  of  court  which  the  court  may 
summarily  punish,  but  is  also  a  misdemeanor,  rendering  the 
offender  liable  to  a  criminal  prosecution.  Misconduct  and 
irregularities,  however,  in  respect  to  the  matters  which  we 
have  been  discussing,  do  not  necessarily  vitiate  the  verdict, 
and  entitle  the  defendant,  as  of  right,  to  a  new  trial.  Great- 
er strictness  is  observed  in  capital  cases  than  in  cases  not 
capital,  and  in  felonies  than  in  misdemeanors,  and  where  the 
misconduct  or  irregularity  occurred  after  the  jury  retired  to 
deliberate  on  their  verdict,  than  where  it  occurred  during 
the  trial  before  retirement.  There  is  such  an  irreconcilable 
conflict  in  the  cases  that  nothing  more  can  be*  done  here 
than  to  refer  to. the  cases.  The  student  and  practitioner 
must  then  follow  up  the  matter  by  consulting  the  decisions 
of  his  own  state.  Because  of  the  importance  of  the  subject 
and  the  conflict  of  authority,  it  has  been  deemed  advisable 
to  collect  a  number  of  the  cases  from  the  various  states. 

Some  of  the  courts  have  held  that  a  verdict  should  be  set 
aside  in  a  capital  case,  if,  at  any  time  after  the  trial  com- 

there  is  a  precedent  agreement  to  abide  by  tbe  result.  Hunter  t. 
State,  8  Tex.  App.  75.  Most  courts  hold  that,  even  If  there  is  no  such 
agreement,  the  verdict  wiU  be  set  aside,  as  a  verdict  should  always 
be  the  result  of  deUberation,  and  not  in  any  way  influenced  by 
chance.  Grabtree  v.  State,  3  Sneed  (Tenn.)  302;  Wood  v.  State,  13 
Tex.  App.  135,  44  Am.  Rep.  701;  WilUams  v.  State,  15  Lea  (Tenn.) 
129,  54  Am.  Rep.  404.  But  see  Dooley  v.  State,  28  Ind.  239.  And 
compare  State  v.  Keehn,  85  Kan.  765,  118  Pac.  851. 

«B  Richards  v.  State,  36  Neb.  17,  53  N.  W.  1027;  McWUliamB  t. 
Stete,  32  Tex.  Cr.  R.  269.  22  S.  W.  970. 

•e  See  Fletcher  v.  State,  6  Humph.  (Tenn.)  249. 
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menced,  though  before  the  jury  retired,  any  of  them  sepa- 
rated from  their  fellows,  and  were  out  of  the  officer's  cus- 
tody, so  that  they  became  accessible  to  improper  outside 
influence,  and  that  it  will  not  do  to  say  that  the  defendant 
was  not  in  fact  prejudiced.*^  And  some  courts  have  gone 
as  far  as  this  in  cases  of  felony  not  capital.*'  On  the  other 
hand,  many  of  the  courts — indeed,  most  of  them — hold  that 
a  verdict  will  not  be  set  aside  on  this  ground,  if  the  defend- 
ant has  not  been  prejudiced  by  the  separation,*'  and  the  evi- 
dence does  not  warrant  a  reasonable  inference  of  preju- 
dice/*    Prejudice  will  be  presumed  unless  the  contrary 

•T  Com.  T.  McCaul,  1  Va.  Oas.  2TL  "Although,"  It  was  said  In  this 
case,  'there  might  be  and  probably  was  no  tampering  with  any  Jury- 
man In  this  case,  yet  In  a  free  country,  In  deciding  a  particular  cause, 
the  decision  is  to  be  according  to  general  principles  as  applied  to  that 
case;  and  more  good  wUl  arise  from  preserving  the  sacred  principle 
Involved  in  this  case  than  evil  from  granting  a  new  trial,  although  in 
this  individual  instance  a  verdict  has  probably  been  given  by  twelve 
men  in  fact  unbiased  by  the  separation."  1  Va.  Cag.  306.  And  see 
State  V.  Foster,  45<La.  Ann.  1176, 14  South..  180;  McLain  v.  State,  10 
Yerg.  (Tenn.)  241,  31  Am.  Dec  573;  Maher  v.  State,  3  Minn.  444 
(Gil.  329);  McLean  v.  State,  8  Mo.  153.  But  see  Bex  v.  Grippen,  103 
Li  T.  Bep.  705. 

«»  Com.  V.  McGaul,  1  Va.  Glas.  271;  State  v.  Strodemier,  41  Wash. 
150,  83  Pac.  22,  111  Am.  St  Bep.  1012. 

«»  People  V.  Douglass,  4  Gow.  (N.  Y.)  26,  15  Am.  Dec.  332;  Statfe  v. 
O'Brien,  7  B.  I.  336;  Statfe  v.  Harrison,  36  W.  Va.  720.  15  S.  B.  982, 
18  L.  B.  A.  224;  State  v.  Belknap,  39  W.  Va.  427, 19  S.  B.  507;  Corn- 
wall V.  State,  91  Ga.  277,  18  S.  B.  154;  State  v.  Ehigan,  52  Kan.  23, 
34  Pac.  409;  State  v.  Miller,  18  N.  G.  500;  State  v.  Hester,  47  JN.  G. 
83;  State  v.  Tilghman,  33  N.  O.  513;  Jumpertz  v.  People,  21  111.  375; 
State  V.  Prescott,  7  N.  H.  287;  Boper  v.  Territory,  7  N.  M.  255,  33 
Pac.  1014;  Eeenan  v.  State,  8  Wis.  132;  People  v.  Symonds,  22  GaL 
348;  Boberta  v.  State,  14  Ga.  8,  58  Am.  Dec.  528;  Stout  v.  State,  76 
Md.  317,  25  Ati.  299;  Wyatt  v.  State,  1  Blackf.  (Ind.)  257;  Gre^  v. 
State,  24  Ind.  151;  Gomelins  v.  State,  12  Ark.  782;  Goker  v.  State, 
20  Ark.  53;  State  v.  Barton,  19  Mo.  227;  State  v.  Harlow,  21  Mo. 
446;  State  v.  Igo,  21  Mo.  459;  Gom.  v.  Manfredl,  162  Pa.  144,  29  Atl. 
404;  Gamble  v.  State,  44  Fla.  429,  33  South.  471,  60  L.  B.  A.  547,  103 
Am.  St.  Bep.  150,  1  Ann.  Gas.  285;  State  v.  Schmidt,  137  Mo.  266,  38 
S.  W.  93a 

TO  People  V.  Douglass,  4  Gow.  (N.  Y.)  26,  15  Am.  Dec.  332;  Bain  v. 
State,  15  Ari2.  125,  137  Pac.  550;  State  v.  Bums,  19  Wash.  52,  52 
Pac.  316;  Bex  v.  Grippen,  103  L.  T.  (Bng.)    705. 
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clearly  appears,  or,  in  other  words,  the  state  has  the  burden 
of  showing  that  there  was  no  prejudice/* 

There  is  also  much  conflict  as  to  whether  a  new  trial 
should  be  granted  because  the  jurors  held  communications 
with  outsiders,^^  or  with  the  officer  in  charge  of  them/* 
And  we  meet  with  the  same  conflict  of  opinion  as  to  when 


71  See  the  cases  dted  in  the  preceding  note;  and  see  Cartwrig^t 
V.  State,  71  Miss.  82,  14  South.  526;  U.  S.  v.  Swan,  7  N.  M.  306,  34 
Pac.  583;  State  v.  Place,  6  Wash.  773.  32  Pac.  736;  Darls  y.  State,  35 
Ind.  496,  9  Am.  Rep., 760;  People  v.  Thome,  39  Utah,  208,  117  Pac 
58;  State  v.  Tllden,  27  Idaho,  262.  147  Pac.  1056. 

T2  That  a  new  trial  should  be  granted  without  regard  to  whether 
there  wks  prejudice  to  the  defendant^  where  the  communication  was 
after  the  jury  had  retired  to  consider  their  verdict,  see  Hoberg  v. 
State,  3  Minn.  262  (Gil.  181).  That  a  new  trial  wiU  not  be  granted, 
even  in  such  a  case,  where  there  was  no  prejudice,  see  King  y.  State, 
91  Tenn.  617,  20  S.  W.  169 ;  State  v.  Falrlamb,  121  Mo.  137,  25  S.  W. 
895;  Com.  v.  Roby,  12  Pick.  (Mass.)  496;  State  y.  HoweU,  117  Mo. 
307,  23  S.  W.  263;  State  v.  Tllghman,  33  N.  C.  513;  ComwaU  v.  State, 
91  Ga.  277,  18  S.  E.  154;  People  v.  Symonds.  22  Cal.  348;  State  y. 
Allen,  89  Iowa,  49,  56  N.  W.  261;  Rowe  y.  State,  11  Humph.  (Tenn.) 
491;  State  y.  Ha^rrlson,  36  W.  Va.  729,  15  S.  E.  982,  18  L.  xt.  A-  224: 
Pickens  y.  State,  31  Tex.  Cr.  R.  554,  21  S.  W.  362;  St^te  y.  Way,  38 
S.  C.  333,  17  S.  E.  39;  State  y.  Crane,  110  N.  C.  530,  15  S.  E.  231; 
Sedlock  y.  State,  141  Wis.  589.  124  N.  W.  510.  That  prejudice  will 
be  presumed  in  such  case,  and  a  new  trial  granted,  unless  the  state 
proves  defendant  was  not  prejudiced,  see  State  y.  Thome,  39  Utah, 
208, 117  Pac.  58;  Stote  y.  McCormick,  20  Wash.  94,  54  Pac.  764;  Boles 
v.  State,  13  Smedes'&  M.  (Miss.)  ^8.  As  to  remarks  and  applause  by 
bystanders  not  being  ground  for  a  new  trial,  see  State  y.  Jackson, 
112  N.  C.  851,  17  S.  E.  149;  State  y.  Dusenberry,  112  Mo.  277,  20  S. 
W.  461;  Bums  y.  State,  89  Ga.  527,  15  S.  B.  748.  But  It  has  been 
held  that  the  fact  that,  after  the  case  was  submitted  to  the  jury, 
some  of  the  jurors  were  allowed  to  stand  on  the  courthouse  porch, 
where  they  could  hear  citizens  discussing  the  merits  of  the  case,  and 
insisting  on  the  defendant's  guilt,  is  ground  for  a  new  trial.  Vanghan 
y.  State,  57  Ark.  1,  20  S.  W.  588. 

73  That  improper  communications  between  the  officer  and  the  jury 
after  the  jury  have  retired  will  not  yltiate  the  yerdict  if  the  defend- 
ant was  not  prejudiced,  see  State  y.  Thompson,  87  Iowa,  670,  64  N. 
W.  1077;  Reins  y.  People,  30  111.  256;  State  y.  Tllghman,  33  N.  a 
513 ;  Pope  y.  State,  36  Miss.  121.  It  is  otherwise  if  the  defendant  w'as 
prejudiced.  Stats  y.  Langford,  45  La.  Ann.  1177,  14  South.  181,  40 
Am.  St  Bep.  277;  Brown  y.  State,  69  Miss.  398,  10  South.  579. 
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the  drinking  of  intoxicating  liquors  is  ground  for  a  new 
trials* 

Any  misconduct  on  the  part  of  the  jury  which  was  preju- 
dicial to  the  defendant  will  entitle  him  to  a  new  trial/"  As 
to  this  there  can  be  no  conflict  of  opinion, 

74  That  tbe  use  of  Intoxicating  liquors  after  the  jury  have  retired 
to  consider  their  verdict  will  vitiate  the  verdict,  without  regard  to 
whether  the  defendant  was  prejudiced,  see  Jones  v.  State,  13  Tex. 
168,  62  Am.  Dec.  550;  People  v.  Douglass,  4  Ck)W.  (N^  Y.)  35,  15  Am. 
Dec.  332;  State  v.  Baldy,  17  Iowa,  39;  State  v.  Bruce,  48  Iowa,  530, 
30  Am.  Bep.  403;  State  v.  BuUard,  16  N.  H.  139;  Davis  v.  State,  35 
Ind.  496,  9  Am.  Bep.  760.  But  that  the  use  of  intoxicating  Uquors 
before  the  Jury  have  retired  will  not  vitiate  the  verdict  If  there  was 
no  prejudice,  see  State  v.  Bruce,  48  Iowa,  530,  30  Am.  Bep.  403;  State 
v^  Madlgan,  57  Minn.  425,  59  N.  W.  490;  State  v.  Beed,  3  Idaho,  754, 
.35  Pac.  706;  Davis  v.  People,  19  111.  74;  State  v.  Upton,  20  Ma  897; 
Stone  V.  State,  4  Humph.  (Tenn.)  27;  Thompson  v.  Com.,  8  Grat 
(Va.)  637;  Bowe  v.  State,  11  Humph.  (Tenn.)  491;  Pope  v.  State,  36 
Miss.  121;  Brown  v.  State,  137  Ind.  240,  36  N.  B.  1108,  45  Am. 
St.  Bep.  180;  People  v.  Bemmerly,  98  Cal.  299,  33  Pac.  263;  CJom. 
V.  Cleary,  148  Pa.  St.  26,  23  Atl.  1110.  But  see,  contra,  People 
V.  Douglass,  4  Cow.  (N.  Y.)  26,  15  Am.  Dec.  332.  And  that  the  use  of 
Intoxicating  liquors  even  after  the  jury  have  retired  will  not  vitiate 
the  verdict.  If  there  was  no  prejudice,-  see  King  v.  State,  91  Tenn.  617, 
20  S.  W.  169;  Bowe  v.  State,  11  Humph.  (Tenn.)  491;  State  v.  Spar- 
row, 7  N.  C.  487;  State  v.  Tllghman,  33  N.  C.  513;  People  v.  Sansome, 
98  Cal.  235,  33  Pac.  202.  If  there  was  prejudice,  a  new  trial  should 
be  granted  In  aU  cases.  Brown  v.  State,  137  Ind.  240,  36  N.  E.  1108, 
45  Am.  St.  Bep.  180. 

76  People  V.  Mitchell,  100  Cal.  328,  34  Pac.  698.  As  to  reading  of 
newspapers,  or  possession  of  them,  by  the  jury,  see  People  v.  Stokes, 
103  Cal.  193,  37  Pac.  207,  42  Am.  St  Bep.  102;  State  v.  Dugan,  52 
Kan.  23,  34  Pac.  409;  Williams  v.  State,  33  Tex.  Or.  B.  128,  25  S.  W. 
629,  28  S.  W.  958,  47  Am.  St.  Bep.  21;  Cartwright  v.  State,  71  Miss. 
82,  14  South.  526;  State  v.  Wilson.  121  Mo.  434,  26  S.  W.  357;  State 
V.  McCormlck.  20  Wash.  94,  54  Paa  764;  State  v.  Williams,  96  Minn. 
351,  105  N.  W.  265;  Mattox  v.  U.  S.,  146  U.  S.  140,  13  Sup.  Ct.  50,  36 
Ik  Ed.  917;  Tsaguirre  v.  State,  42  Tex.  Cr.  B.  253,  58  S.  W.  1005. 
Statement  by  juror  to  his  fellows  of  facts  within  his  personal  knowl- 
edge. Bichards  v.  State,  36  Neb.  17,  53- N.  W.  1027;  McWilliams  v. 
State,  32  Tex.  Cr.  B.  269,  22  S.  W.  970;  Mann  v.  State,  47  Tex.  Cr. 
B,  250,  83  S.  W.  195.  And  see  ante,  pp.  654,  560.  Conduct  of  prose- 
cutor in  accompanying  a  juror  home  and  taking  dinner  with  him  Is 
ground  for  a  new  trial.  Mann  v.  State,  47  Tex.  Cr.  B.  250,  83  S,  W. 
195.  In  Woolley  v.  State,  50  Tex.  Cr.  B.  214,  96  S.  W.  27,  it  was  held 
that  comments  by  jurors. during  their  deliberations  on  the  failure  of 
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THE  VERDICT 

181.  The  verdict  is  the  formal  decision  by  the  jury  that  the 

defendant  is  guilty  or  not  guilty. 

(a)  It  must  be  unanimous. 

(b)  It  must  be  formally  delivered  by  the  jury  aod  accept- 

ed by  the  judge  in  open  court. 

(c)  It  may  be  received  on  Sunday. 

(d)  It  need  not  be  in  writing  unless  it  is  so  required  by 

statute. 

(e)  It  must  be  certain,  and  find  everything  that  is  neces- 

sary to  support  the  judgment  to  be  rendered.  If  it 
can  be  understood,  informality  or  surplusage  will 
not  vitiate  it. 

182.  Before  the  verdict  is  accepted  by  the  court  the  jury 

may  retract  or  change  it,  and  if  it  is  irregular  they 
may  be  sent  back  to  correct  it.  After  it  has  been 
finally  accepted,  it  cannot  be  retracted  or  changed 
in  matter  of  substance,  but  it  may,  with  the  jury's 
consent,  be  amended  in  matters  of  form. 

183.  The  court  cannot,  without  the  jury's  consent,  amend 

the  verdict  in  matter  of  substance,  nor  can  it  do  so 
with  their  consent  after  the  verdict  has  been  finally 
accepted.  It  may  amend  purely  formal  defects 
with,  and  in  some  states  without,  their  consent. 

184.  A  verdict  is  either, 

(a)  General;  that  is,  a  finding  of  guilty  or  not  guilty  on 

the  whole  charge,  and  botb  on  the  law  and  the 
facts. 

(b)  Special;  that  is,  where  the  jury  find  the  facts  only, 

and  leave  the  law  to  be  applied  by  the  court 

(c)  Partial;  that  is,  where  the  jury  find  the  defendant 

guilty  of  part  of  the  charge  only. 

185.  A  verdict,  after  its  final  acceptance,  cannot  be  impeach- 

ed by  the  testimony  or  affidavits  of  a  juror.  ' 

Uie  defendant  to  testify  are  ground  for  a  new  trial.    See,  also,  Thorpe 
y.  8Ute,  40  Tex.  Cr.  IL  846,  50  S.  W.  383. 
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The  manner  ot  arriving  at  the  verdict  having  been  con- 
sidered, we  come  now  to  consider  its  rendition,  and  its  suflS- 
ciency.  The  verdict  is  the  unanimous  and  formal  decision 
by  the  jury  that  the  defendant  is  guilty  or  not  guilty.  It 
must  be  unanimous.  When  the  jury  have  come  to  a  unani- 
mous determination  with  respect  to  their  verdict,  they  re- 
turn into  court  to  deliver  it,  and  the  following  formalities 
are  generally  observed:  The  clerk  calls  over  their  names, 
and  asks  them  whether  they  have  agreed  on  their  verdict, 
to  which,  if  they  have,  they  reply  in  the  affirmative.  He 
then  demands  who  shall  say  for  them,  to  which  they  an- 
swer, their  foreman.  The  clerk  then  tells  the  defendant  to 
stand  up,  and  says  to  the  jury,  "Look  upon  the  prisoner, 
you  that  are  sworn ;  how  say  you,^  is  he  guilty  of  the  felony 
(or  other  crime)  whereof  he  stands  indicted,  or  not  guilty  ?" 
The  foreman  answers  "Guilty"  or  "Not  Guilty."  The  clerk 
then  records  the  verdict,  and  then  says  to  the  jury, 
"Hearken  to  your  verdict  as  the  court  hath  recorded  it;  you 
say  that  A.  is  guilty  (or  not  guilty)  of  the  felony  (or  other 
crime)  whereof  he  stands  indicted,  and  so  say  you  all" ;  and 
the  jury  assent.'''  This  is  substantially  the  form  of  pro- 
ceeding in  all  courts,  though  it  will  vary  in  unimportant 
details  in  the  practice  of  the  various  states.^^  Failure  to 
observe  these  formalities  in  unimportant  details  will  not 
vitiate  the  verdict,^*  but  departures  in  a  material  matter 
may  do  so.  By  the  weight  of  authority,  it  is  essential  that 
theVerdict  shall  be  delivered  in  open  court.    If  it  is  deliver- 

T«  1  Chit  Cr.  Law,  635;  1  Blsh.  Or.  Proc.  §  1001;  Com.  v.  Roby,  12 
Pick.  (Mass.)  496.  In  Com.  v.  Gibson,  2  Va.  Gas.  70,  a  verdict  was 
brought  in  by  the  Jury,  but  before  the  discharge  of  the  Jurors  it  was 
amended  as  to  form,  and  then,  one  of  the  Jurors  having  retired,  un- 
noticed, the  other  eleven  assented  to  the  amended  verdict  It  was 
held  that  the  amended  verdict  was  void,  since  only  eleven  Jurors  as- 
sented to^it 

77  See  Ck>m.  v.  Tobin,  125  Mass.  203,  28  Am.  Rep.  220;  Rogers  v. 
Com.  (Va.)  19  S.  E.  162;  Norton  v.  State,  106  Ind.  163,  6  N.  E.  126; 
Com.  V.  Gibson,  2  Va.  Cas.  70;  MitcheU  v.  State,  22  Ga.  211,  68  Am. 
Dec.  493;   State  v.  Pankey,  104  N.  C.  840,  10  S.  E.  315. 

78  See  1  Blsh.  Cr.  Proc.  §  1001,  and  note;  Com.  v.  Gibson,  2  Va. 
Cas.  70;  Mitchell  v.  State,  22  Ga.-  211,  68  Am.  Dec  493;  HaU  t.  State, 
3  Ga.  18;  State  v.  Bnrge,  7  Iowa,  256. 
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ed  to  the  judge  out  of  court,  or  in  the  court  room  when  the 
court  is  not  in  session,  it  is  void.^'  It  must,  of  course,  be 
delivered  before  expiration  of  the  term  of  court.**  As  we 
have  seen,  the  defendant  must  be  present,  unless  he  can  and 
does  waive  his  right  to  be  present.** 

The  delivery  and  acceptance  of  a  verdict  are  regarded  as 
ministerial,  and  not  judicial,  acts,  and  a  verdict,  therefore,  is 
not  invalid  because  it  was  received  on  Sunday.*^ 

In  some  states,  by  statute,  the  verdict  is  required  to  be 
delivered  in  writing,**  but  in  the  absence  of  a  statute  it  is 
delivered  orally,**  and  it  has  even  been  held  that  unless 
writing  is  required  by  statute  it  is  irregular.** 

In  some  but  not  all  states  the  jury  are  allowed,  in  cases 
not  capital,  to  seal  up  their  verdict  and  separate,  where  they 
agree  upon  a  verdict  after  the  court  has  adjourned,  and 
bring  the  sealed  verdict  into  court  when  it  reassembles.** 

7»  state  ▼.  Mills,  19  Ark.  476;  Waller  ▼.  State,  40  Ala.  325;  Jack- 
son  V.  State,  102  Ala.  76,  15  South.  351;  Nomaque  ▼.  People,  Breese 
(111.)  145,  12  Am.  Dec.  157.  That  It  may  be  received  during  an  ad- 
journment in  some  states,  see  Barrett  t.  State,  1  Wis.  175;  In  re 
Green,  16  111.  234;  Mclntyre  ▼.  People,  38  111,  514;  Davis  T.  State, 
14  Ind.  358;  Longfellow  y.  State,  10  Neb.  105,  4  N.  W.  420. 

80  Morgan  v.  State,  12  Ind.  448. 

•1  Ante,  p.  492. 

ss  Hoghtaling  v.  Osbom,  15  Johns.  (N.  Y.)  119;  Reld  ▼.  State,  63 
Ala.  402,  25  Am.  Rep.  627;  True  v.  Plumley,  36  Me.  466;  State  ▼. 
Rlcketts,  74  N.  C.  187;  State  v.  Wilson,  121  Mo.  434,  26  S.  W.  357; 
McOorkle  v.  State,  14  Ind.  39;  Meece  v.  Com.,  78  Ky.  586;  Powers  ▼. 
State,  23  Tex.  App.  42.  5  S.  W.  153;  Bales  ▼.  CJom.  (Ky.)  11  S.  W. 
470;  State  ▼.  Canty,  41  La.  Ann.  687,  6  South.  838.  And  see  Blaney 
y.  State,  74  Md.  153,  21  AU.  547.  Or  on  a  legal  holiday.  State  y. 
Atkinson,  104  La.  570,  29  South.  279.  But  Judgment  cannot  be  ren- 
dered thereon  on  Sunday.  Hoghtaling  y.  Osbom,  supra;  Shearman 
y.  State,  1  Tex.  App.  215,  28  Am.  Rep.  402;  Baxter  y.  People,  3  Gil- 
man  (111.)  384. 

88  It  has  been  held  that  if  a  verdict  required  by  statute  to  be  in 
writing  is,  by  mistake,  and  without  objection,  delivered  oaally,  and 
duly  recorded  and  assented  to  by  the  Jury,  it  is  valid.  Hardy  v. 
Stete,  19  Ohio  St  579. 

•*  Lord  v.  State,  16  N.  H.  325,  41  Am.  Dec  729. 

88  Lord  V.  State,  supra.  But  the  written  verdict  may  be  disregard- 
ed, and  an  oral  verdict  delivered.    Id. 

•8  See  Stewart  v.  People,  23  Biich.  63,  9  Am.  Rep.  78;  Com.  t.  Dur- 
fee,  100  Mass.  146;  Com.  v.  Dorus,  108  Mass.  488;  State  v.  W^ber,  22 
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In  such  a  case  they  must  affirm  the  verdict  orally,  and  it 
is  the  verdict  thus  orally  given  that  is  the  only  true  ver- 
dict." 

If  the  jury  state  that  they  cannot  agree  the  court  cannot 
do  anything  to  coerce  them  into  an  agreement,  but  it  may 
send  them  back  to  the  jury  room  for  further  deliberations.** 
Or,  if  the  court  is  satisfied  that  they  will  not  be  able  to 
agree,  it  may  discharge  them,  and  in  most  states,  as  we 
have  seen,  their  discharge  will  not  prevent  the  state  from 
again  trying  the  defendant  before  another  jury.®* 

Correction  or  Retraction  by  Jury 

The  control  of  the  jury  over  their  verdict  does  not  cease 
as  soon  as  it  is  delivered  to  the  clerk,  but  only  after  it  has 
been  finally  assented  to  by  them,  and  accepted  and  recorded 
by  the  court.***  At  any  time  before  then,  they  may  correct 
it,  or  they  may  change  their  minds  and  withdraw  their  con- 
sent:*^ And  they  may,  in  the  discretion  of  the  court,  be 
allowed  to  hear  furt|;ier  evidence  on  points  as  to  which  they 
are  in  doubt.**  After  the  verdict  has  been  not  only  record- 
ed, but  finally  accepted  by  the  court,  however,  the  jury  have 

Mo.  321;  State  v.  Fenlason,  78  Me.  495,  7  Atl.  38p;  CJom.  v.  Slattery, 
147  Mass.  423,  18  N.  E.  399. 

•T  Com.  y.  Tobln,  125  Mass.  203,  28  Am.  Rep.  220. 

8s  Ante,  p.  552.  ' 

«»  Ante,  p.  444. 

»o  Burk  V.  Com.,  5  J.  J.  Marsh.  (Ky.)  675;  Com.  v.  George,  12  Pa. 
Super.  Ct  1. 

»i  1  Blsh.  Cr.  Proc.  §  1003;  Sledd  ▼.  Com.,  19  Grat.  (Va.)  813;  Burk 
V.  Com.,  5  J.  J.  Marsh.  (Ky.)  675;  State  v.  Austin,  6  Wis.  205;  Roth- 
bauer  v.  State,  22  Wis.  468;  Ford  v.  State,  12  Md.  514;  State  v.  Har- 
den, 1  Bailey  (S.  C.)  3;  Burton  ▼.  Com.,  109  Va.  800,  63  S.  E.  464. 
Thus,  where  they  say  "Not  guilty,*'  meaning  to  say  "Guilty,"  they 
may  correct  the  verdict,  though  the  prisoner  has  been  discharged,  and 
has  started  to  leave.  Reg.  v.  Vodden,  6  Cox,  Cr.  Cas.  226.  It  is  the 
safer  practice  to  send  the  Jury  to  their  room,  when  their  verdict  is 
to  be  amended  in  substance,  that  they  may  there,  in  private,  amend 
the  verdict  as  they  think  proper.  Burton  v.  C^.,  supra.  But,  if 
the  defendant  is  not  prejudiced,  it  may  be  amended  In  open  court  un- 
der the  direction  of  the  Judge;  but  In  such  case  the  Jury  must  assent 
to  the  verdict  as  amended.  Com.  y.  Gibson,  2  Ya.  Cas.  70;  Burton 
V.  Com.,  109  Va.  800,  63  S.  B.  464. 

»2  Burk  V.  Com.,  supra. 
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no  longer  any  control  over  it,  in  so  far  as  its  substance  is 
concerned ;  ••  and  they  cannot  retract  it,  or  say  that  they 
did  not  in  fact  consent.** 

The  court  is  not  bound  to  receive  a  verdict  which  is  er- 
roneous as  a  matter  of  law  in  its  finding,  or  is  defective  in 
matter  of  form,  unless  the  jury  insist  upon  it.**  When  the 
verdict  is  delivered,  and  is  found  to  be  defective  in  form, 
the  court  may  require  the  jury  to  correct  or  amend  it;** 
and  where  it  is  erroneous  as  a  matter  of  law,  as  where  it 
fixes  a  greater  or  less  term  of  punishment  than  the  law 
allows,  he  may  instruct  the  jury,  and  send  them  back  to  re- 
consider it.*^  As  we  have  5een,  however,  he  cannot  coerce 
them  into  finding  a  verdict.** 

Sdme  courts  hold  that,  though  the  verdict  has  been  ac- 
cepted and  recorded,  and  even  though  the  jury  have  been 
discharged,  yet,  if  they  have  not  left  the  court  room  apd 
separated,  they  may  be  recalled,  for  the  purpose  of  correct- 
ing or  amending  the  verdict  in  matters  of  form  only.** 

»8  State  V.  Weeks,  23  Or.  3,  34  Pac.  1095;  People  v.  Lee  Yune 
Chong,  94  Cal.  379,  29  Pac.  776;  State  v.  Dawklns,  32  S.  C.  17,  10 
S.  E.  772.  In  the  case  last  dted  the  Jury  returned  a  verdict  of  guilty 
and  were  discharged.  They  were  relmpaneled  the  next  day,  and 
Instructed  that  they  might  put  in  their  yerdict  a  recommendaticKi 
to  mercy.  This  they  did  and  returned  the  verdict.  It  was  held  tliat 
the  amended  verdict  was  a  nullity. 

9*2  Hale,  P.  C.  299;  Rex  v.  Wooller,  2  Starkie,  111;  Mercer  v. 
State,  17  Ga.  146.  As  to  Impeachment  of  verdict  by  jurors,  see  post, 
p.  574. 

»B  In  which  case,  of  course,  he  may  set  It  aside.  But  he  cannot 
refuse  to  receive  a  verdict  In  which  defendant  is  found  guilty  <^  a 
crime  covered  hy  the  indictment,  on  the  ground  that  his  charge  to 
the  jury  did  not  Include  that  crime.  Register  v.  State,  10  Ga.  App. 
623,  74  S.  E.  429. 

»«  Appeal  of  Nicely,  130  Pa.  261,  18  Atl.  737;  Robinson  v.  State, 
23  Tex.  App.  315,  4  S.  W.  904;   CJook  v.  State,  26  Ga.  593. 

»7  Mangham  v.  State,  87  Ga.  549,  13  S.  E.  558;  State  v.  Harris.  39 
La.  Ann.  1105,  3  South.  344;  Nemo  v.  Com.,  2  Grat.  (Va.)  558;  Peo- 
ple V.  Marquis,  15  Cal.  38 ;  People  v.  Bonney,  19  Cal.  426;  McGregg 
V.  State,  4  Blackf.  (Ind.)  101. 

»8  Ante,  p.  557. 

»»  Reg.  V.  Vodden,  6  Cox,  Cr.  Cas.  226;  Brlster  v.  State,  26  Ala. 
107;  Com.  V.  Breyessee,  160  Pa.  451,  28  Atl.  824,  40  Am.  St.  Rep.  729. 
But  see  Bills  v.  State,  27  Tex.  App.  190,  11  S.  W.  Ill;  People  v.  Lee 
Tune  Chong,  supra. 
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They  cannot  be  so  recalled,  however,  after  they  have  sepa- 
rated.* 

Polling  the  Jury 

In  order  to  make  sure,  before  it  is  too  late,  that  all  of  the 
jurors  are  in  fact  agreed  on  the  verdict,  either  party  is  al- 
lowed, in  most  states  as  of  right,  to  have  the  jury  polled 
before  the  verdict  is  recorded;  that  is,  to  have  each  indi- 
vidual juror  called  by  name,  and  asked  whether  the  verdict 
as  delivered  by  the  foreman  is  his  verdict.*  If,  on  being 
asked  the  question,  a  juror  dissents,  then  there  is  no  ver- 
dict.* In  a  few  states  this  is  not  allowed  as  of  right.*  A 
request  to  poll  the  jury  comes  too  late  after  a  verdict  has 
been  announced,  recorded  and  affirmatively  responded  to  by 
the  entire  jury.* 

Amendment  by  Court 

The  court  cannot  at  any  time  amend  or  change  the  ver- 
dict in  any  matter  of  substance  without  the  jury's  consent 
and  direction ;  •  and,  as  we  have  seen,  it  cannot  do  so  with 
their  consent  after  the  verdict  has  been  finally  accepted  and 
recorded.^  It  has  been  held,  however,  that  it  may  at  any 
time  amend  as  to  matters  of  form  only.*    If  a  verdict  is  oth- 

1  Pfeople  v.  Lee  Tune  Ohong,  94  Cal.  379,  29  Pac.  776;  Sargent  v. 
State,  11  Ohio,  472;  Ellis  v.  State.  27  Tex.  App.  190,  11  S.  W.  Ill; 
Mills  V.  Com.,  7  Leigh  (Va.)  751;   Stuart  v.  Com.,  28  Grat.  (Va.)  950. 

a  2  Hale,  P.  C.  299;  Biscoe  ▼.  State,  68  Md.  294,  12  Atl.  25;  Brister 
▼.  State,  26  Ala.  107;  Nomaque  v.  People,  Breese  (111.)  145,  12  Am. 
Dec.  157;  State  v.  John,  30  N.  O.  330,  49  Am.  Dec.  396;  State  v. 
Austin,  6  Wis.  205;  Com.  v.  Schmous,  162  Pa.  326,  29  Atl.  644; 
Mitchell  V.  State,  22  Ga.  211,  68  Am.  Dec.  493;  Tllton  v.  State,  52 
Ga.  478;  McCullough  v.  State,  10  Ga.  App.  403,  73  S.  B.  546. 

«  State  V.  Austin,  6  Wis.  205;  Burk  ▼.  Com.,  5  J.  J.  Marsh.  (Ky.) 
675;  State  v.  Davis,  31  W.  Va.  390,  7  S.  B.  24;  State  ▼.  Harden,  1 
Bailey  (S.  C.)  3.  But  the  fact  that  one  of  them  says  he  agreed  re- 
luctantly does  not  vitiate.  Parker  v.  State,  81  Ga.  332,  6  S.  B.  600. 
That  on  one  Juror  expressing  disagreement,  the  Jury  may  be  sent 
hack  to  reconsider,  see  State  v.  Davis,  31  W.  Va.  390,  7  S.  B.  24. 

*  State  V.  Wise,  7  Rich.  (S.  C.)  412;  Com.  v.  Roby,  12  Pick,  (Mass.) 
496;   State  v.  Hoyt,  47  Conn.  518,  36  Am.  Rep.  89. 

»  Com.  V.  Schmous,  162  Pa.  326,  29  Atl.  644. 

«  Guenther  v.  People,  24  N.  Y.  100;   State  v.  McBride,  19  Mo.  239. 

T  Ante,  p.  565. 

8  2  Hawk.  P.  C.  c.  47,  f  9;  Bledsoe  v.  Com.  (Ky.)  11  S.  W.  84; 
Martin  v.  State,  25  Ga.  494;  Com.  y.  Lang,  10  Gray  (Mass.)  11. 
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erwise  good,  art  ihiproper  amendment  by  the  court  may  be 
rejected  as  surplusage.* 

Sufficiency  of  Verdict — In  General 

The  verdict  must  be  sufficiently  certain  to  clearly  show 
what  the  jury  intend,  or  it  will  be  fatally  defective,  unless, 
as  we  have  seen  it  may  be,  it  is  corrected  by  the  jury.^*  It 
must  also  be  responsive  to  the  charge,  and  consistent,  and 
find  everything  that  is  necessary  to  enable  the  court  to  ren- 
der judgment.^^  If  the  jury  acquit,  nothing  more  is  neces- 
sary than  the  words  "Not  guilty."  If  they  convict  of  the 
whole  charge  the  words,  "Guilty  as  charged  in  the  indict- 
ment," "Guilty  as  charged,"  or  even  "Guilty,"  in  some  cases, 
will  be  sufficient.** 

•  Guenther  v.  People,  24  N.  Y.  100 ;   post,  p.  569. 

10  State  v.  Coon,  18  Minn.  618  (GiL  464) ;  People  v.  Piper,  50  Mich. 
390,  15  N.  W.  523 ;  Guest  v.  State.  24  Tex.  App.  530.  7  S.  W.  242. 
A  verdict,  In  a  case  where  two  defendants  are  Jointly  prosecuted, 
that  reads,  "We,  the  Jury,  find  the  defeildant  guUty  as  charged,"  is 
void  for  uncertainty.    State  v.  Weeks,  23  Or.  3,  34  Pac.  1095.    So  is 

a  verdict  which  reads,  **We    ♦    ♦    ♦    do  say  that is 

guilty  of  manslaughter."  Williams  v.  State,  6  Neb.  334.  So  a  ver- 
dict, "Guilty  as  accessory,"  since  it  is  uncertain  whether  an  acces- 
sory before  or  after  the  fact  is  meant.  State  v.  Green,  119  N.  O. 
899,  26  S.  B.  112.  So  a  verdict  which  does  not  show  on  which  of 
several  counts  the  defendant  is  found  gi^lty.  Day  v.  People,  76  IlL 
380.  Or  to  which  of  several  defendants  the  verdict  applied.  People 
V.  Sepulveda,  59  Cal.  342.  So  of  a  verdict  of  guilty  of  murder,  with 
an  addition  that  the  Jury  "beg  the  mercy  of  the  court."  Avant  v. 
State,  ^  Miss.  226,  40  South.  483,  117  Am.  St  Rep.  737.  See,  alsov 
Smith  V.  State,  75  Miss.  542,  23  South.  260. 

11  State  V.  Benjamin  (La.  Ann.)  14  South.  71;  Reg.  v.  Gray,  17 
Cox,  Or.  Gas.  299 ;  Westbrook  v.  State,  52  Miss.  777 ;  Long  v.  State, 
34  Tex.  566;  State  v.  Harmon,  106  Mo.  635,  18  S.  W.  128;  Muns(m  v. 
State,  21  Tex.  App.  329,  17  S.  W.  251.  A  verdict  finding  two  of  sev- 
eral defendants  guilty  of  a  riot  is  void,  for  two  cannot  make  a  riot. 
Rex  V.  Heai)s,  2  Salk.  593.  l^t  a  verdict  finding  the  defendant 
"guilty  of  manslaughter,  not  a  felony,"  was  held  valid,  though  in- 
consistent, since  manslaughter  is  a  felony,  since  the  words  "not  & 
felony"  could  be  rejected  as  surplusage.  People  v.  Holmes,  118  GaL 
444,  50  Pac.  675.  •  . 

18  State  V.  Lee,  80  Iowa,  75,  45  N.  W.  545,  20  Am.  St  Rep.  401; 
Brown  v.  State,  111  Ind.  441,  12  N.  E.  514;  Hughes  v.,  State,  65  Ind. 
39;  State  v.  Beming,  91  Mo.  82,  3  S.  W.  588;  Bond  v.  People,  39  lU. 
26;   Hronek  v.  People,  134  IlL  139,  24  N.  E.  861,  8  L.  B.  A.  837,  2a 
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A  verdict  is  not  bad  for  informality  or  clerical  errors  in 
the  language  of  it,  if  it  is  such  that  it  can  be  clearly  seen 
what  is  intended.  "It  is  to  have  a  reasonable  intendment, 
and  is  to  receive  a  reasonable  construction,  and  must  not  be 
avoided  except  from  necessity."  ^* 

And  a  verdict  which  is  otherwise  good  will  not  be  viti- 
ated by  the  insertion  of  matter  that  may  be  rejected  as  sur- 
plusage.^* iPhus  a  verdict  will  not  be  vitiated  because  it 
was  improp^ly  added  to  or  amended  by  the  court,  since  the 
amendment  may  be  rejected.* • 

Am.  St  Rep.  662;  People  v.  Perdue,  49  OaL  425;  People  v.  Whltely, 
^  Cal.  211,  27  Pac.  1104;  People  v.  West,  73  Cal.  345,  14  Pac.  848; 
State  Y.  Jones,  69  N.  O.  364;  Jones  v.  Com.,  31  Grat  (Va.)  830; 
Blount  V.  State,  49  Ala.  381 ;   Curry  ▼.  State,  7  Tex.  App.  91. 

IS  Poison  Y.  State,  137  Ind«  519,  35  N.  B.  907;  GockereU  y.  State, 
32  Tex.  Cr.  B.  585,  26  S.  W.  421;  Lewallen  y.  State  (Tex.  Cr.  App.) 
24  S.  W.  907;  Freel  v.  State,  21  Ark.  212;  Nabors  v.  State,  6  Ala. 
200;  Gnenther  y.  People,  24  N.  Y.  100;  Page  y.  Com.,  9  Leigh  (Va.) 
683;  Gipson  y.  State.  38  Miss.  295;  Kellum  y.  State,  64  Miss.  226, 
1  South.  174;  Partain  v.  State,  22  Tex.  App.  100,  2  S.  W.  854;  State 
Y.  Wilson,  40  La.  Ann.  751,  5  South.  52,  1  L.  R.  A.  795;  Shelton  v. 
State,  27  Tex.  App.  443,  11  S.  W.  457,  11  Am.  St  Bep.  200.  O^  a 
trial  of  assault  with  intent  to  murder  the  Jury  returned  a  Yerdict 
finding  the  accused  "guilty  with  assault  by  sutinge  with  intent  to 
murder,"  and  it  was  held  sufficient  to  reasonably  convey  the  Idea 
that  they  Intended  to  find  him  guilty  of  assault  by  "shooting"  with 
Intent  to  murder.  State  y.  Wilson,  supra.  See,  also,  Petty  y.  State, 
59  Tex.  Cr.  R.  586,  129  S.  W.  615.  In  Williams  y.  Com.,  140  Ky.  34, 
130  S.  W.  807,  the  verdict— a  written  one — read:  "We,  the  Jury,  do 
agree  and  find  the  defendant  $150.00  and  six  months  in  Jail  and 
work."  The  verdict  was  upheld,  though  there  was  no  express  finding 
of  guilty. 

i«  Gipson  Y.  State,  38  Miss.  295 ;  State  y.  Douglass,  1  Q.  Greene 
(Iowa)  650;  People  v.  Hoggs,  20  Cal.  433;  Harvey  y.  Com.,  23  Grat. 
(Va.)  941;  State  y.  Hutchinson,  7  Nev.  53;  Stephens  v.  State,  51 
Ga.  236;  McEntee  y.  State,  24  Wis.  43;  C^heek  v.  Ck)m.,  87  Ky.  42,  7 
S.  W.  403 ;  post,  pp.  571,  573.  In  Burden  v.  State  (Miss.)  45  South. 
705,  the  verdict  found  the  defendant  guilty  of  assault  and  battery 
with  intent  to  commit  manslaughter.  It  was  held  that  the  words, 
"with  Intent  to  commit  manslaughter,"  should  be  rejected  as  sur- 
plusage, and  defendant  sentenced  for  assault  and  battery.  Where 
two  were  Jointly  indicted,  but  one  was  sepauately  tried,  a  verdict 
finding  both  guilty  is  void  a»  to  the  one  not  tried,  but  good  as  to 
the  one  tried.    Ogee  v.  State,  190  Ala.  19,  67  South.  411. 

15  Guenther  y.  People,  24  N.  Y.  100;  ante,  p.  567. 
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Sofne — Finding  Degree  of  Crime 

In  some  states  it  is  provided  by  statute  that,  whenever  a 
crime  is  distinguished  intb  degrees,  the  jury,  if  they  convict, 
must  find  the  degree  of  which  the  defendant  is  guilty.  Un- 
der such  a  statute  a  verdict  failing  to  specify  the  degree  of 
the  crime  of  which  the  jury  convict  is  void.** 

Same — As  to  Punishment 

Where  it  is  for  the  court  to  fix  the  punishment,  the  ver- 
dict should  not  do  so,  but,  if  it  does,  this  part  of  the  verdict 
may  be  rejected  as  surplusage.*^  Where  the  jury  are  re- 
quired to  fix  the  punishment,  they  must  do  so  in  their  ver- 
dict, and  must  do  so  with  certainty,  or  the  verdict  will  be 
bad.**  If  they  fix  a  greater  punishment  than  the  law  allows, 
the  verdict,  if  not  corrected,  is  void,  and  the  defect  cannot 
be  cured  by  remitting  the  excess.**    Some  courts  hold  that 

i«  Johnson  v.  State,  30  Tex.  App.  419,  17  S.  W.  1070,  28  Am.  St 
Rep.  930;  People  v.  Bannister,  4  Cal.  Unrep.  Cas.  333,  34  Eac  710;  In 
re  Black,  52  Kan.  64,  34  Pac.  414,  39  Am.  St.  Rep.  331;  Allen  ▼.  State, 
85  Wis.  22,  54  N.  W.  999. 

17  Harvey  v.  Com.,  23  Grat.  (Va.)  941;  Henderson  v.  People,  165 
111.  607,  46  N.  B.  711.    And  see  State  v.  Hutchinson,  7  Ney.  53. 

18  Com.  V.  Scott,  5  Grat.  (Va.)  697;  Weatherford  v.  State,  43  Ala. 
319;  Hammett  v.  State,  52  Ga.  122;  Wynn  v.  State,  1  Blaekf.  (Ind.) 
28;  Mills  ▼.  Com.,  7  Leigh  (Va.)  751;  State  v.  Rohfrlscht.  12  La. 
Ann.  382;  People  v.  Littlefleld,  5  Cal.  355;  Ptedfield  v.  People,  146 
111.  660,  35  N.  E.  469;  Roberts  v.  State,  33  Tex.  Cr.  R.  83,  24  S.  W. 
895;  Eldridge  v.  Com.,  87  Ky.  365,  8  S.  W.  892. 

i»  Allen  V.  CJom.,  2  Leigh  (Va.)  727;  Jones  v.  Com.,  20  Grat  (Va.) 
848;  Robinson  ▼.  State,  23  Tex.  App.  315.  4  S.  W.  904;  Nemo  v. 
Com.,  2  Grat.  (Va.)  558.  The  verdict  may  be  corrected  In  this  as  in 
other  respects.  Nemo  v.  Com.,  supra;  ante,  p.  565.  As  to  rejecting 
excess  as  surplusage,  see  Veatch  v.  State,  60  Ind.  291;  Cheek  v. 
Com..  87  Ky.  42,  7  S^  W.  403.  In  Washington  v.  State,  117  Ala.  30, 
23  South.  697,  the  Jury  fixed  the  term  of  imprisonment  and  also, 
without  right,  prescribed  the  place  of  imprisonment.  It  was  held 
that  the  unauthorized  portion  of  the  verdict  might  be  rejected  as 
surplusage.  See,  also,  Henson  v.  State,  120  Ala.  316,  25  South.  23; 
Ex  parte  Robinson,  183  Ala.  30,  63  South.  177.  In  some  states  it  Is 
provided  by  statute  that,  if  the  jury  assess  a  punishment,  whether 
of  imprisonment  or  fine,  in  excess  of  the  limit  prescribed  by  law  for 
the  offense  of  which  they  convict  the  defendant,  the  court  shall  dis- 
regard the  excess  and  render  Judgment  for  the  highest  limit  pre- 
scribed by  law  for  the  particular  offense.  See  State  v.  Miles,  199 
Mo.  530,  98  S.  W.  25. 
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a  verdict  fixing  a  less  punishment  than  is  authorized  is 
void.^*^  A  recommendation  to  mercy  is  allowed  in  some 
states.**  In  others  it  is  improper,  but  it  will  not  vitiate,  for 
it  may  be  rejected  as  surplusage.** 

General  Verdict 

A  general  verdict  is  simply  a  finding  of  not  guilty  or 
guilty  on  the  whole  charge,  and  both  upon  the  law  and  the 
facts;  as  distinguished. from  a  special  verdict,  which,  as  we 
shall  see,  is  a  finding  on  the  facts  only,  leaving  the  court  to 
apply  the  law  to  the  facts  found.  The  jury  is  always  at 
liberty  to  find  such  a  verdict.** 

A  general  verdict  of  guilty  is  a  conviction  of  the  highest 
offense  which  is  properly  charged  in  the  indictment.** 

Where  the  indictment  contains  several  counts,  a  general 
verdict  of  guilty  or  not  guilty  is  a  conviction  or  acquittal 
on  every  count  that  is  good.  And  if  one  or  more  counts  is 
bad  a  general  verdict  of  guilty  will  be  sustained  as  to  those 
counts  that  are  good.**  This  principle  has  also  been  applied 
where  there  was  a  general  verdict  of  guilty  on  an  indict- 
ment containing  several  counts,  one  of  which  was  not  sus- 
tained by  any  evidence.** 

Special  Verdict 

A  special  verdict  is  where  the  facts  of  the  case  alone  are 
found  by  the  jury,  and  the  legal  inference  to  be  derived 

«o  Jones  V.  Com.,  supra;   contra,  Hosklns  v.  State,  27  Ind.  470. 
21  See  Valentine  v.  State,  77  Ga.  470;   Hanaum  v.  State,  90  Tenn. 
647,  18  S.  W.  209. 

23  Stephens  v.  State,  51  Ga.  286. 

28  4  Bl.  Comm.  361;  CJo.  Lltt.  228;  Reg.  v.  Allday,  8  Car.  &  P.  136; 
People  V.  Antonio,  27  Cal.  404. 

24  State  V.  Eno,  8  Minn.  220  (Gil.  190);  Adams  v.  State,  62  Ga. 
565;  State  v.  McClung,  35  W.  Va.  280,  13  S.  E.  654.  If  the  highest 
offense  charged  Is  not  sustained  by  the  proof,  a  general  verdict  of 
guilty  must  be  set  aside,  though  there  was  sufficient  proof  of  an  of- 
fense Included  In  the  charge.    State  t.  E)no,  8  Minn.  220  (Gil.  190). 

26  Yarber  v.  State  (Tex.  Cr.  App.)  fA  S.  W.  645;  Baron  v.  People, 
1  Parker,  Cr.  R.  (N.  Y.)  246;  Guenther  v.  People,  24  N.  Y.  100;  Peo- 
ple ▼.  Curling,  1  Johns.  (N.  Y.)  320;  State  v.  Lee,  114  N.  C.  844,  19  S. 
B.  375 ;  Brown  v.  State,  10  Ark.  607;  Com.  v.  Howe,  13  Gray  (Mass.) 
26;  State  t.  Jennings,  18  Mo.  435 ;  State  v.  Montgomery,  28  Mo.  594; 
Parker  v.  Com.,  8  B.  Mon.  (Ky.)  30;  ante,  p.  346. 

26  state  y.  Bugbee,  22  Vt  32.    And  see  State  v.  Long,  52  N.  a  24. 
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from  them  is  referred  to  the  court.  Though  with  us  special 
verdicts  are  rare,  the  jury  no  doubt  always  have  the  right 
to  find  such  a  verdict  unless  prevented  by  statute,  and  the 
court  must  give  the  proper  judgment  on  it.*^  A  special 
verdict  must  state  positively  the  facts  themselves,  and  not 
merely  the  evidence  adduced  to  prove  them,  and  it  must 
find  all  the  facts  necessary  to  constitute  the  crime  charged 
and  to  enable  the  court  to  give  judgment.  The  court  cannot 
supply  by  intendment  or  implication  any  defects  in  this  re- 
spect.** A  special  verdict  cannot  find  facts  which  are  not 
in  issue,  but  such  findings  are  mere  surplusage.**  The  ex- 
act technical  language  of  the  indictment,  need  not  be  fol- 
lowed.** 

Partial  Verdict 

A  partial  verdict  is  a  finding  as*to  a  part  of  the  charge,  as 
where  the  jury  convict  the  defendant  on  one  or  more  counts 
of  the  indictment,  and  acquit  him  of  the  residue,  or  convict 
him  on  one  part  of  a  divisible  count,  and  acquit  him  of  the 
residue.  We  have  already,  in  discussing  the  question  of 
variance,  seen  when  such  a  verdict  as  this  may  be  found.** 

If  the  verdict  expressly  states  that  the  defendant  is  gr^ilty 
on  a  certain  count,  giving  its  number,  or  of  the  crime  charg- 
ed therein,  specifying  it,  and  not  guilty  on  the  other  count 
or  counts,  or  of  the  crime  or  crimes  therein  charged,  there 
is  no  difficulty  in  understanding  the  verdict,  and  rendering 

«7  Dowman's  Case,  9  Coke,  7b;  Com.  v.  Chathams,  50  Pa.  181,  88 
Am.  Dec.  539;  Com.  v.  Eiehelberger,  119  Pa.  254.  13  Atl.  422,  4  Am. 
St.  Rep.  642;  McGuffie  v.  State,  17  Ga.  497;  State  v.  Nash,  97  N.  C. 
514,  2  S.  B.  645;  State  v.  Duncan,  2  McCord  (S.  C.)  129;  State  v. 
Bwlng,  108  N.  C.  755,  13  S.  E.  10;  State  v.  Spray,  113  N.  C.  686,  18 
S.  E.  700;   State  v.  Diyine,  98  N.  0.  778,  4  S.  E.  477. 

88  Rex  V.  Francis,  2  Strange,  1015;  2  Hawk.  P.  C.  c.  47,  |  9;  Rex  v. 
Royce»  4  Burrows,  2073 ;  Rex  v.  Plummer,  J.  Kel.  Ill;  Conu  v.  Call, 
21  Pick.  (Mass.)  509,  32  Am.  Dec.  284;  People  v.  Wells,  8  Midi.  104; 
State  V.  Flnlayson,  113  N.  C.  628,  18  S.  B.  200;  State  v,  Lowry,  74 
N.  C.  121.  It  must  find  the  coimty  In  which  the  acts  were  commit- 
ted, as  this  Is  an  essential  fact  Com.  ▼.  Call,  supra.  It  must  find 
the  necessary  intent  and  all  other  necessary  elements.  State  v. 
French,  50  La.  Ann.  461,  23  South.  606. 

2»  Stephens  y.  State,  51  Ga.  236;   McBntee  v.  State,  24  Wis.  43. 

"BO  Rex  ▼.  Dawson,  1  Strange,  19;  Dowdale's  Case,  6  Coke,  47a, 

•1  Ante,  p.  408. 


8§  181-185)  THB  VBBDIOI  673 

judgment  on  it;  ■*  but  if  it  fails  to  show  with  certainty  upon 
which  count  or  counts,  or  of  which  of  several  oifenses  in- 
cluded in  the  charge,  it  is-  intended  to  convict,  no  judgment 
can  be  given.*'  The  verdict  must  in  all  cases  be  sufficiently 
certain  to  enable  the  court  to  see  of  what  offense  the  jury 
intend  to  convict,  or  it  will  be  void.**  If  the  verdict  is  suffi- 
ciently certain  to  meet  this  requirement  it  is  sufficient  to 
support  a  judgment,  though  it  is  inartificially  drawn,  or  is 
couched  in  language  that  does  not  strictly  follow  the  words 
of  the  charge.*'  The  verdict  will  not  be  rendered  insuffi- 
cient by  the  insertion  of  matter  which  is  immaterial  and 
may  be  rejected  as  surplusage.** 

Sometimes  a  verdict  finds  the  defendant  guilty  on  one  or 
more  counts,  and  is  silent  as  to  the  other  counts,  or  finds 
him  guilty  of  an  pffense  included  in  the  charge,  and  says 
nothing  about  the  higher  offense  charged.  In  such  cases 
the  verdict  is  sufficiently  certain  to  support  a  conviction  on 
the  count  or  counts,  or  of  the  offense,  specified  or  referred 
to.     It  amounts  to  an  acquittal  on  the  counts,  or  of  the 

•a  See  Oipson  v.  State,  38  Mifls.  295;  Carter  v.  State,  20  Wis.  647; 
Guenther  v.  People,  24  N.  Y.  100;  Harris  v.  People,  64  N.  Y.  148: 
Day  V.  People,  76  lU.  380;  Wright  v.  People,  33  Mich.  300;  Page  v. 
Com.,  9  Leigh  (Va.)  683. 

•»  Campbell  v.  Reg.,  1  Cox,  Cr.  Cas.  269;  State  v.  Izard,  14  Rich. 
(S.  C.)  209;  Day  v.  People,  76  111.  380. 

84  Com.  V.  Lowery,  149  Mass.'  67,  20  N.  B.  697;  State  v.  West,  39 
Minn.  321,  40  N.  W.  249 ;  Sullivan  v.  State,  44  Wis.  695;  Foster  v. 
State,  88  Ala.  182,  7  South.  185;  Bowen  v.  State,  28  Tex.  App.  498, 
13  S.  W.  787. 

86  <<We  find  the  defendant  not  guUty  in  manner  and  form  as 
charged  in  the  indictment,  but  we  find  her  guilty  of  murder  in  the 
second  degree,"  was  sustained  as  a  oonviction  of  murder  in  the  sec- 
ond degree.  Freel  y.  State,  21  Ark.  212.  And,  where  the  indictment 
contained  several  counts,  a  verdict  of  guilty  "on  the  first  charge" 
was  sustained  as  a  conviction  on  the  first  count.  Nabors  y.  State, 
6  Ala.  200.  So,  where  an  indictment  contained  counts  for  larceny 
and  for  embezzlement,  a  verdict  of  "guilty  of  embezzlement"  was 
sustained  as  a  conviction  on  the  count  charging  embezzlement 
Guenther  v.  People,  24  N.  Y.  100.  So  where  the  verdict  misnum- 
bered  the  counts,  but  there  was  no  doubt  of  the  meaning  and  no 
prejudice.  Newman  v.  People,  23  Colo.  300,  47  Pac.  278.  And  see 
Gipson  V.  State,  38  Miss.  295 ;   Page  v.  Com..  9  Leigh  (Va.)  683. 

8«  Gipson  v.  State,  38  Miss.  295;  ante,  p.  669. 
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offense,  as  to  which  it  is  silent.*^  And  therefore,  as  we  have 
seen,  the  defendant  cannot  be  again  tried  on  the  latter 
charges.** 

An  irregularity  in  a  verdict  may  be  waived  by  the  defend- 
ant- There  is  such  waiver  where  defendant  fails  to  enter 
an  objection  to  the  verdict.** 

Impeachment  of  Verdict  by  Jurors 

A  juror  cannot  be  allowed  by  his  testimony,  affidavit,  or 
otherwise,  to  impeach  the  verdict  after  it  has  been  recorded 
and  finally  accepted  by  the  court.**  He  cannot,  for  instance, 
say  that  he  did  not  intend  to  agree,*^  or  that  he  intended  to 
agree  to  a  different  verdict.*^  Jurors  may  testify  as  to  any 
fact  showing  the  existence  of  an  extraneous  influence,  but 
they  cannot  give  evidence  as  to  the  effect  which  such  influ- 
ence had  on  their  minds,  or  as  to  the  motives  and  influences 
generally  which  affected  their  deliberations.**  By  statute 
in  the  various  states  it  may  be  shown  in  certain  cases  by  the 
testimony  of  jurors  that  the  verdict  was  illegally  arrived  at, 
as  by  lot. 

»7  Guenther  v.  People,  24  N.  Y.  100;  Morris  y.  State,  8  Smedes  & 
M.  762;  Bdgerton  t.  Com.,  5  Allen  (Mass.)  514;  Weinzorpflin  ▼. 
State,  7  Blackf.  (Ind.)  186 ;  Kirk  v.  Com.,  9  LelgU  (Va.)  627;  State 
V.  McNaught,  36  Kan.  624,  14  Pac.  277;  Stoltz  v.  People,  4  Scam. 
(III.)  168;  State  ▼.  Kattlemann,  35  Mo.  105;  State  v.  McCne,  38  Mo. 
112;  Hechter  v.  State,  94  Md.  429,  50  Atl.  1041,  56  U  R.  A.  457; 
ante,  pp.  331,  403.  Where  the  counts  charge  separate  and  distinct 
crimes,  some  courts  limit  the  rule  and  require  a  finding  on  each 
count.    Com.  v.  Carey,  103  Mass.  214 ;   Wilson  v.  State,  20  Ohio,  26. 

S8  Ante,  p.  439. 

«»  May  ▼.  State,  140  Ind.  88,  39  N.  E.  701. 

40  Rex  v.  WooUer,  2  Starkle,  111;  Smith  v.  State,  59  Ark.  132,  26 
S.  W.  712,  43  Am.  SL  Rep.  20 ;  Cornwall  v.  State,  91  Ga.  277,  18  S. 
B.  154;  State  v.  Dusenberry,  112  Mo.  277,  20  S.  W.  461 ;  State  v. 
Best,  111  N.  C.  638,  15  S.  B.  930;  Taylor  v.  Com.,  90  Va.  109,  17  S. 
E.  812;  State  v.  Rush,  95  Mo.  199,  8  S.  W.  221;  Com.  v.  White,  147 
Mass.  76,  16  N.  B.  707;  Palmer  v.  People,  138  111.  356,  28  N.  B.  130, 
32  Am.  St  Rep.  146;  People  ▼.  Sldwell,  29  Ca.1.  App.  12,  154  Pac.  290. 
But  see  McBean  v.  State,  83  Wis.  206,  53  N.  W.  497. 

41  Rex  ▼.  Wooller,  supra;  Mercer  v.  State,  17  Oa.  146;  Stanton  v. 
State,  13  Ark.  317;  State  v.  'Bennett,  40  S.  C.  308,  18  S.  Bl  886. 

42  State  V.  McNamara,  100  Mo.  100,  13  S.  W.  938. 

4»  Mattox  V.  U.  S.,  146  U.  S.  140,  13  Sup.  Ct  50,  36  L.  Bd.  917, 
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CHAPTER  XIII 
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189.  New  Trial. 
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MOTION  IN  ARREST  OF  JUDGMENT 

• 

186.  Formerly  almost  any  objection  which  would  have  been 
fatal  on  demurrer  could  be  made  the  groimd  of  a 
motion  in  arrest  of  judgment,  but  this  rule  has  been 
to  a  great  extent  changed  by  statute.  Such  a  mo- 
tion will  lie,  however,  whenever  the  indictment  is 
insufficient  to  sustain  a  judgment,  or  the  verdict  is 
insufficient ;  but  it  will  not  lie  for  any  defect  which 
is  cured  by  verdict  at  common  law,  or  which  may 
be  and  is  cured  by  statute.  It  only  lies  for  matter 
appearing  on  the  record. 

Before  trial,  as  we  have  seen,  if  the  indictment  is  fatally 
defective,  or  there  appears  anywhere  else  in  the  record  such 
defect  or  irregularity  as  will  render  the  proceedings  void  or 
a  conviction  erroneous,  the  defendant  may  successfully  de- 
mur or  move  to  quash.*  After  conviction,  the  proper  pro- 
ceeding in  like  case  is  a  motion  in  arrest  of  judgment. 

It  was  at  one  time  held  that  a  motion  in  arrest  of  judgment 
would  lie  for  any  defect  which  could  have  been  attacked  by 
a  demurrer,*  but  in  many  states,  as  we  have  seen,  statutes 
have  been  enacted  curing  certain  formal  defects  if  objection 
is  not  made  before  verdict,  or  at  a  previous  stage  of  the  trial. 
We  have  already  discussed  these  statutes  and  their  consti- 

1  See  ante,  p.  436. 

s4  Bl.  Comm.  324;  State  ▼.  City  of  Bangor,  38  Me.  592;  State  v. 
Doyle,  11  R.  I.  574.      - 
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tutionality.*  In  some  states  the  grounds  of  motion  in  arrest 
are  specified  in  the  statutes,  and  the  motion  will  not  lie  on 
any  other  ground.*  Irrespective  of  statute,  it  is  generally 
held  that  defects  which  are  aided  or  cured  by  verdict  cannot 
be  made  the  ground  of  a  motion  in  arrest.* 

In  all  cases  the  defect  must  appear  on  the  face  of  the  in- 
dictment, or  some  other  part  of  the  record,  for  the  motion 
will  not  reach  objections  depending  upon  facts  dehors  the 
record,  such  as  irregularities  in  the  custody  and  conduct  of 
the  jury.* 

If  the  indictment  is  clearly  insufficient  to  sustain  a  judg- 
ment, as  ^here  it  fails  to  charge  an  offense,  or  fails  to 
charge  the  offense  with  sufficient  certainty  to  meet  the  re- 
quirement of  the  constitution,  the  motion  will  lie.^  And  it 
will  lie  because  of  the  insufficiency  of  the  verdict  to  sustain 
a  judgment,*  or  for  any  other  defect  or  error  in  the  proceed- 
ings, apparent  on  the  record,  rendering  the  trial  illegal  or  a 
judgment  unauthorized.*    As  we  have  seen,  misnomer  of 

8  Ante,  pp.  165,  364,  369,  372.  See  U.  S.  v.  Gale,  109  U.  S.  66,  3 
Sup.  Ct  1,  27  L.  Ed.  857 ;  Coleman  v.  State^  111  Ind.  563,  13  N.  B. 
100 ;  People  v.  Kelly,  94  N.  Y .  526 ;  Jones  t.  State,  32  Tex.  Cr.  B. 
110,  22  S.  W.  149. 

4  State  y.  Smith,  12  Mont  378,  30  Aac.  679.  Thus  in  some  states 
the  motion  In  arrest  raises  on}y  two  questions:  (1)  That  the  offense 
was  not  within  the  jurisdiction  of  the  court;  (2)  that  the  facts 
charged  do  not  constitute  a  crime.  Pittsburgh,  O.,  C.  &  St  H  By.  v. 
State,  178  Ind.  498,  99  N.  B.  801. 

B  Ante,  p.  367 ;  Lutz  v.  Coni.,  29  Pa.  441 ;  State  ▼.  Hodgson,  66  Vt 
134,  28  Ati.  1089. 

«  BeUasls  v.  Hester,  1  Ld.  Baym.  281 ;  Forbes  v.  Com.,  90  Va.  550. 
19  S.  E.  164 ;  Horsey  v.  State,  3  Har.  &  J.  (Md.)  2;  Com.  v.  Donahue, 
126  Mass.  51;  State  v.  Martin,  38  W.  Va.  568,  18  S.  B.  748;  Hall  v. 
Ck>m.,  80  Ya.  562 ;  State  v.  Conway,  23  Minn.  291 ;  State  v.  Carver, 
49  Me.  588,  77  Am.  Dec.  275;  Munshower  v.  State.  56  Md.  514; 
Herron  y.  State,  93  Ga.  554, 19  S.  E.  243 ;  State  v.  Casey,  44  La.  Ann. 
969,  11  South.  583. 

T  Ante.  p.  181;  Com.  y.  Morse,  2  Mass.  128;  Com.  v.  Hinds,  101 
Mass.  209;  State  y.  Gove,  34  N.  H.  510;  Denley  y.  State  (Mls&)  12 
South.  698w 

8  Ante.  p.  568 ;  State  y.  McCormlck,  84  Me.  566,  24  Atl.  988 ;  Com 
y.  Call,  21  Pick.  (Mass.)  509,  32  Am.  Dec.  284. 

»  State  y.  Meyers.  68  Mo.  266 ;  Com.  v.  Kimball,  21  Pic*:.  (Mass.) 
373.  Bepeal  of  statute  creating  offense,  Bex  y.  McE^enzle,  Buss.  & 
R.  429 ;  Brennan  y.  People,  110  111.  535.    And  see  ante,  pp.  492,  ^11. 
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the  defendant  is  no  gound  for  arresting  judgment.**  Nor 
can  the  insufficiency  of  the  evidence  to  support  the  verdict 
be  made  the  ground  of  such  a  motion.  We  have  already  in 
various  places  shown  what  defects  are  and  what  are  not 
ground  for  motion  in  arrest  of  judgment.** 

At  common  law  a  motion  in  arrest  may  be  made  at  any 
time  after  verdict  and  before  sentence,  but  it  cannot  be 
Aiade  after  judgment.*'  In  some  states,  by  statute  or  rules 
of  court,  it  is  required  to  be  made  within  a  certain  time  after 
verdict,  but  this  will  not  prevent  the  court  from  entertain- 
ing it  after  the  expiration  of  the  time  so  limited  if  it  sees  fit 
to  do  so.** 

The  court  may  arrest  the  judgment  on  its  own  motion. 
A  motion  in  arrest  by  the  defendant  is  not  necessary  to  en- 
able the  court  to  act,  though  it  is  necessary  to  entitle  the  de- 
fendant to  complain  of  its  failure  to  act.**  If  the  motion  is 
granted  and  the  judgment  is  arrested,  the  proceedings  are 
set  aside  and  judgment  of  acquittal  entered.** 

As  we  have  seen,  however,  in  discussing  former  jeopardy, 
a  verdict  on  which  judgment  is  arrested  does  not  neces- 
sarily prevent  another  trial  for  the  same  offense.** 

10  Ante,  p.  176. 

11  As  to  duplicity,  see  ante,  p.  330.  Misjoinder  of  counts,  ante,  p.  342. 
As  to  other  defects  in  pleading,  see  the  specific  subject  under  that 
head,  pp.  157-415. 

12  1  Chit.  Cr.  Law,  662;  Rex  ▼.  Robinson,  2  Burrows,  801 ;  State  v. 
O'NeU,  66  Vt.  356,  29  Atl.  376. 

18  See  State  v.  Bryan,  89  N.  C.  531. 

14  Rex  V.  Waddington,  1  East,  146;  U.  S.  v.  Plumfer,  3  Cliff.  62,  Fed. 
Cas.  No.  16,056 ;   Rex  v.  Burridge,  3  P.  Wms.  499. 

15  1  Chit.  Cr.  Law,  664.  le  Ante,  p.  451. 

Olabk  Cb.Pboc.(2d  Ed.)--37 
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JUDGMENT  AND  SENTENCE 

187.  It  is  the  duty  of  the  court  to  render  judgment  and  pro- 
nounce sentence  on  the  verdict.  In  cases  of  felony 
the  defendant  must  first  be  asked  whether  he  has 
anything  to  say  why  the  cotirt  should  not  pass  sen- 
tence upon  him.  The  judgment  must  be  within  the 
limit  fixed  by  law. 

After  the  verdict  has  been  accepted  and  recorded,  and  a 
motion  in  arrest  or  for  a  new  trial  that  may  have  been  made 
has  been  overruled,  it  becomes  the  duty  of  the  court  to  ren- 
der judgment  and  pronounce  sentence.  In  capital  cases, 
and,  in  some  jurisdictions,  in  other  cases  of  felony,  the  de- 
fendant must  first  be  asked  whether  he  has  anything  to  say 
why  sentence  should  not  be  passed  upon  him,  and,  in  most 
jurisdictions,  if  this  formality  is  omitted,  the  judgment  will 
be  set  aside.^^    This  does  not  mean,  however,  that  a  new 

17  Schwab  y.  Berggren,  143  U.  S.  442,  12  Suix  Ct  525,  36  L;  Ed. 
218 ;  Ball  y.  U.  S.,  140  U.  S.  118,  11  Sup.  Ct.  761,  35  I*  Ed.  377 ;  Rex 
y.  Geary.  2  Salk.  630;  Rex  y.  Speke,  3  Salk.  358;  Saffoid  y.  People, 
1  Parker,  Or.  R.  (N.  Y.)  474;  Messner  v.  People,  45  N.  Y.  1;  HaiMl- 
ton  y.  Com.,  16  Pa.  129,  55  Am.  Dee.  485;  James  y.  State,  45  Misa 
572;  Perry  ^.  State,  43  Ala.  21;  Crim  y.  State,  43  Ala.  53;  State  y. 
Jennings,  24  Kan.  642;  Grady  y.  State,  11  Ga.  253;  Keedb.  y.  State, 
15  Fla.  591.  Contra,  where  the  defendant  is  represented  by  counseL 
Warner  y.  State,  56  N.  J.  Law,  686,  29  AU.  505,  44  Am.  St.  Rep.  415. 
In  Dutton  y.  State,  123  Md.  373,  91  Att.  417,  Ann.  Cas.  1916C,  89,  it 
was  held  that  the  omission  to  ask  this  question,  eyen  in  a  capital 
case,  was  not  reversible  error. 

''A  judgment  is  a  decision  or  sentence  of  the  law,  pronounced  by 
the  court  and  entered  upon  its  docket,  minutes,  or  record.  A  mere 
oral  decision  is  not  a  Judgment  «  «  *  until  it  has  been  put  In 
writing  and  entered  as  such."  Easterling  y.  State,  11  Ga.  App.  134, 
74  S.  E.  899.  Whether  such  oral  decision  or  statement  is  made  be- 
fore or  after  the  signing  of  the  Judgment  Mathews  y.  Swatts,  16 
Ga.  App.  208,  84  S.  E.  980.  So,  where  defendant  was  duly  s«i- 
tenced  to  fine  and  imprisonment,  and  it  was  orally  agreed  between 
the  Judge,  the  district  attorney,  and  the  defendant  that  defendant 
should  leaye  the  county,  and  no  return  was  made  on  the  commitment, 
it  was  held  that  the  court  could  enforce  the  sentence  of  fine  and 
imprisonment,  though  defendant  had  complied  with  his  part  of  the 
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trial  must  be  had.  By  the  weight  of  authority  the  omission 
affects  the  sentence  only,  not  the  verdict,  and  a  new  sen- 
tence may  be  imposed  after  an  opportunity  has  been  afford- 
ed the  defendant  to  plead  in  bar  to  it.*' 

When  any  corporal  punishment  is  to  b/e  inflicted,  it  is  nec- 
essary that  the  defendant  shall  be  personally  before  the 
court  when  sentence  is  pronounced,  but  this  is  not  necessary 
where  a  mere  fine  is  to  be  imposed.** 
■  It  is  generally  agreed  that  a  court  has  inherent  power  to 
suspend  temporarily  the  pronouncement  of  sentence,  and 
to  continue  to  do  so  from  time  to  time,  for  the  purpose  of 
hearing  motions  and  other  proceedings  necessary  to  pre- 
serve to  the  defendant  some  legal  right.'* 

agreement.  Ex  parte  Oliver,  11  Okl.  Gr.  636,  149  Pac.  117;  Bx 
parte  Hlnson,  156  N.  G.  250,  72  S.  E.  310,  36  L.  R.  A.  (N.  S.)  352 ; 
Ex  parte  Lujan,  IS  N.  M.  310,  137  Pac.  587.  The  judgment  must 
correspond  with,  or  be  responsive  to,  the  verdict     Kldd  v.  Terr., 

9  Okl.  450,  00  Pac.  114.  If  It  Is  not,  the  cause  must  be  reidanded  to 
the  trial  court  for  pr(^>er  Judgment  Id.  Under  statute  In  some 
states  It  may  be  corrected  In  the  appellate  court    Sayers  t.  State, 

10  Okl.  Gr.  195,  135  Pac.  944.  Bat  where  the  verdict  finds  defendant 
guilty  of  a  higher  offense  than  was  warranted  by  the  evidence,  the 
trial  court  has  power  {o  pronounce  Judgment  thereon  for  such  lower 
offense,  Included  in  the  one  charged,  as  the  evidence  warrants.  U. 
S.  V.  Llnnier  (G.  G.)  125  Fed.  83. 

!•  McGue  V.  Gom.,  78  Pa.  185,  21  Am.  E^.  7;  People  v.  Nesoe,  201 
N.  Y.  Ill,  94  N.  £.  655 ;  Button  v.  State,  123  Md.  373,  91  Atl.  417, 
Ann.  Gas.  1916G,  89. 

!•  1  Ghlt  Or.  Law.  695;  2  Hawk.  P.  O.  c  48,  |  17;  Bex  v.  Harris, 
1  Ld.  Baym.  267 ;  Shiflett  v.  Coat.,  90  Ya.  386,  18  S.  E.  838 ;  Davis 
V.  Gom.,  13  Pa.  Go.  Gt  R.  545.  Gontra,  in  some  cases  by  statute. 
Shiflett  V.  Gom.,  supra.  The  death  of  accused  after  Judgment  and 
sentence  abates  all  proceedings  in  the  case.  People  v.  St  'Maurice, 
166  GaL  201,  135  Pac.  952 ;  U.  S.  v.  Dunne,  173  Fed.  254,  97  O.  O.  A. 
420,  19  Ann.  Gas.  1145.  If  the  defendant  becomes  insane  after  sen- 
tence and  Judgment,  the  Judgment  cannot  be  executed  while  the  in- 
sanity continues,  but  utost  be  suspended.  State  v.  Yann,  84  N.  0« 
722.  If  his  Insanity  is  suggested  to  the  court,  the  method  of  deteiv 
mining  whether  he  is  sane  is  within  the  discretion  of  the  court,  and, 
in  the  absence  of  statute,  the  accused  has  no  absolute  right  to  have 
tlie  question  determined  by  a  Jury.  The  court  may  submit  the  ques- 
tion to  experts.  State  v.  Nordstrom,  21  Wash.  40G,  58  Pac.  248,  53 
Ia  B.  A.  584. 

20  u.  S.  V.  Wilson  (G.  G.)  46  Fed.  748;   Pec^le  v.  Barrett,  202  IlL 
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Some  courts  go  further,  and  hold  that  this  power  is  not 
thus  limited,  but  that  the  court  may  in  its  discretion  sus- 
pend the  pronouncement  of  sentence  whenever  it  thinks  fit 
and  justice  demands  it.** 

Where  more  than  one  defendant  is  convicted  on  a  joint 
indictment  the  judgment  must  be  several  against  each,**  but 
sentence  may  be  pronounced  against  them  jointly.** 

The  judgment  must  be  certain  and  definite  at  common 
law.  A  judgment  that  defendant  be  confined  in  jail  until  he 
pay  "what  shall  be  due,"  no  definite  sum  being  stated  as 
due,  is  void,**  as  is  a  sentence  to  pay  a  fine  "unless  such  a 
thing  be  done  in  futuro."  *•  So  at  common  law  there  could 
be  no  alternative  judgment,  and  therefore  a  sentence  that 
defendant  ''pay  a  fine,  and,  in  default  thereof  be  imprisoned 
thirty  days,"  is  void.**  By  statute  in  some  states  such  al- 
ternative judgments  are  now  allowed.*^ 

Statutes  in  some  states  now  provide  for  an  indeterminate 

287,  67  N.  E.  23,  63  L.  R.  A.  82,  95  Am.  St  Rep.  280;  State  v.  Abbott, 
87  S.  C.  466,  70  S.  B.  6,  33  L.  R.  A.  (N.  S.)  112,  Ann.  Caa  1912B.  1189. 

21  People  ex  rel.  Forsyth  y.  CJourt'of  Sessions  of  Monroe  CJounty, 
141  N.  Y.  288,  36  N.  B.  386,  23  L.  R.  A.  856;.  2  Hale,  P.  C.  412;  2 
Hawk.  P.  G.  c.  61,  I  8;  Com,  v.  Dowdlcan,  115  Mass.  133;  State  v. 
Addy,  43  N.  J.  Law,  113,  39  Anl  Rep.  547;  Weaver  v.  People,  33 
Mich.  296 ;  People  v.  Rellly,  53  Mich.  260,  18  N.  W.  849 ;  Sylvester  v. 
State,  65  N.  H.  193,  20  AU.  954 ;  People  v.  Goodrich  (Sup.)  149  N.  Y. 
Supp.  406 ;  Bx  parte  Hlnson,  156  N.  C.  250,  72  S.  B.  310,  36  U  R.  A. 
(N.  S.)  352 ;  Gehrmann  v.  Osborne,  79  N.  J.  Eq.  430,  82  Atl.  424.  Some 
courts  deny  that  this  power  exists  at  common  law,  except  in  cases 
where  the  delay  in  sentencing  is  necessary  to  prevent  the  loss  by 
defendant  of  some  legal  right  U.  S.  v.  Wilson  (0.  C.)  46  Fed.  748; 
People  V.  Barrett,  202  111.  287,  67  N.  E.  23,  63  L.  R.  a.  82,  95  Am.  St 
Rep.  230 ;  State  v.  Abbott,  87  S.  C.  466»  70  S.  E.  6,  33  L.  R.  A.  (N. 
S.)  112,  Ann.  Cas.  1912B,  1189. 

2»  Caldwell  v.  Com.,  7  Dana  (Ky.)  229;  Miller  v.  People,  47  HI. 
App.  472.  An  otherwise  valid  Judgment  Is  not  vitiated  by  erroneous- 
ly inserting  in  it  Judgment  against  another  person  who  was  not  tried. 
Agee  V.  State,  190  Ala.  19,  67  South.  411. 

28 1  Chit.  Cr.  Law,  700 ;   6  Harg.  St  Tr.  833. 

t*  Rex  V.  Cotterall,  Fltzgibbons,  256. 

«»  Per  Holt,  C.  J.,  Rex  v.  Mayor  of  Hertford,  Holt,  320. 

sein  re  Deaton,  105  N.  C.  59,  11  S.  B.  244;  State  v.  Sturgi8»  110 
Me.  96,  85  Atl.  474,  43  L.  R.  A.  (N.  S.)  443. 

»T  WaUace  v.  State,  126  Ga.  749,  55  S.  B.  1042, 
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sentence.    Where  such  statutes  are  mandatory,  a  judgment 
assessing  a  definite  term  of  imprisonment  is  void.** 

Generally  the  minimum  and  maximum  punishment  for 
the  particular  offenses  is  fixed  by  statutes,  varying  in  the 
different  states,  and  it  is  within  the  discretion  of  the  court 
to  impose  any  punishment  within  those  limits.  In  some 
states,  and  in  some  cases,  the  jury  are  required  or  author- 
ized to  fix  the  ptmishment  in  their  verdict  A  judgment  for 
a  greater  of  less  punishment  than  that  prescribed  by  law  is 
error.**     Jurisdiction  to  render  the  particular  sentence  im- 

«•  Day  Y.  Com.,  162  Ky.  767,  173  S.  W.  136;  Orange  t.  State,  76 
Tex.  Cr.  B.  194,  173  S.  W.  297.  In  both  of  the  cases  cited  above  the 
trial  court  sentenced  defendant  for  a  definite  term,  when,  under  the 
statute  the  sentence  should  have  been  for  an  indefinite  term.  In  the 
first  case  the  appellate  court  reversed  the  judgment  and  granted  a 
new  trial.  In  the  second  the  appellate  court  refonned  the  sentence. 
In  People  v.  Ooleman,  251  HI.  497,  96  N.  B.  239,  on  the  same  facts, 
the  court  held  that  the  ease  should  be  remanded  to  the  trial  court, 
with  directions  that|  that  court  enter  a  proper  sentence.  See  farther 
Ex  parte  Dnfl!,  141  Mldii.  623,  105  N.  W.  13a  « 

2»  Bex  V.  Bourne,  7  AdoL  &  B.  58;  Ex  parte  Lange,  18  Wall.  163,* 
21  L.  Bd.  872;  Bx  parte  Cox,  3  Idaho  (Hasb.)  530,  32  Pac.  197,  95  Am. 
St  Bep.  29;  State  v.  Williams,  40  S.  G.  373, 19  S.  B.  5.  Thus,  where 
the  statute  prescribes  the  punishment  of  imprisonment  "or"  fine^  a 
judgment  of  impriscmment  and  fine  is  bad.  Hargrove  v.  State,  33 
Tex.  Or.  B.  165,  25  S.  W.  967.  So,  where  a  statute  prescribes  im- 
prisonment and  fine,  a  sentence  of  imprisonment  without  any  fine  is 
invaUd,  Woodruff  v.  U.  S.  (C.  O.)  58  Fed.  766.  Where  the  judgment 
is  for  a  longer  imprisonment  or  a  greater  fine  than  that  prescribed 
by  law,  the  judgment  is  not  necessarily  void  in  toto.  By  the  weight 
of  authority  such  judgment  is  vaUd  to  the  extent  that  the  oourt  had 
power  to  sentence  the  defendant,  and  void  only  as  to  the  excess,  and 
the  defendant  may  be  held  under  such  jtidgment  for  the  period  for 
which  the  court  had  authority  to  sentence  him.  In  re  Taylor,  7  S. 
D.  382,  64  N.  W.  253,  45  L.  B.  A.  136,  58  Am.  St  Bep.  843 ;  In  re 
Graham,  138  U.  S.  461,  U  Sup.  Ot  363,  34  L.  Bd.  1061 ;  In  re  Pascbal, 
56  Kan.  123,  42  Pac  373 ;  Bx  parte  Burden,  92  Miss.  14,  45  South.  X 
131  Am.  St  Bep.  511;  U.  S.  v.  Pridgeon,  153  IJ.  S.  48,  14  Sup.  Gt 
746,  38  L.  Bd.  631.  Gontra,  Bx  parte  Page,  49  Mo.  291;  Bx  parte 
Cox,  3  Idaho  (Hasb.)  580,  32  Pac.  197,  95  Am.  St  Bep.  29.  Where  the 
judgment  pronounced  is  for  a  less  term  of  years  er  a  smaUer  fine 
than  is  provided  by  law  for  the  offense,  the  judgment  is  not  neoes- 
sarlly  void.  In  re  Beed,  143  GaL  634,  77  Pac.  660,  101  Am.  St  Bepu 
138.  'In  some  jurisdictions  it  is  held  that  such  judgment  Is,  haw- 
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posed  is  jast  as  essential  as  jurisdiction  of  the  person  of  the 
defendant  and  of  the  subject-matter.*® 

When  the  defendant  is  in  execution  on  a  former  judg- 
ment, sentence  of  imprisonment,  and  other  penalties,  may 
be  given  against  him  to  commence  from  the  expiration  of 
the  existing  sentence.*^  And  it  is  held  in  England  and  in 
some  of  our  states  that  where  a  person  is  charged  with  sev- 
eral offenses  at  the  same  time,  of  the  same  land,  he  may  be 
sentenced  to  several  terms  of  imprisonment,  one  to  com- 
mence after  the  conclusion  of  the  other.**    In  some  states, 

ever,  error  of  whicb  the  defendant  may  take  advantage.  Taff  t. 
State,  39  Oonn.  82.  Other  jurisdictions  hold  that,  since  the  defend- 
ant is  not  prejudiced  by  the  error,  he  cannot  con^lain  of  it  In  re 
Reed,  143  Cal.  634,  77  Pac.  660,  101  Am.  St  Rep.  138.  Where  a  gener- 
al verdict  of  guilty  is  entered  on  an  indictment  containing  several 
counts,  and  some  of  the  counts  are  later  found  bad,  if  the  sentence 
does  not  exceed  what  might  properly  have  been  Imposed  on  the  good 
counts.  It  wiU  be  sustained.  Haynes  v.  U.  S.,  101  Fed.  817,  42  G. 
O.  A.  34 ;  State  v.  Davidson,  12  Yt  300.  Oontra,  0'Ck)nnell  t.  Reg.. 
11  CI.  &  Fin.  155. 

»o  Ex  parte  Cox,  8  Idaho  (Hash.)  530,  32  Pac.  197,  95  Am.  St  Rep. 
29;  Ex  parte  Burden,  92  Miss.  14,  45  South.  1, 131  Am.  St  Rep.  511; 
Munson  v.  Mcdaughry,  198  Fed.  72,  117  O.  C,  A.  180,  42  L.  R.  A.  (N. 
S.)  302.  Where  the  judgment  complained  of  is  erroneous  in  the  ex- 
tent of  the  punishment  the  mode  of  punishment  or  the  place  of  pun- 
ishment, the  views  of  the  courts  "are  as  numerous  and  varied  afl 
the  different  liquors  from  the  magician's  bottle.'*  EiX  parte  Tani, 
29  Nev.  385,  91  Pac.  137,  13  L.  B.  A.  (N.  S.)  518.  See  this  case  for 
a  review  of  the  authoritiea 

•1 1  Chit  Or.  Law,  718;  Rex  v.  Wilkes,  4  Burrows,  2577;  Ex  parte 
Sargood,  86  Vt  130,  83  AtL  718. 

»« 1  Ohit  Or.  Law,  718;  Castro  v.  Reg.,  6  App.  Cas.  229;  Rex  v. 
Williams,  1  Leach,  Crown  Cas.  536;  Brown  v.  Con*.,  4  Rawle  (Pa.) 
259,  26  Am.  Dec.  130;  In  re  Walsh,  37  Neb.  454,  55  N.  W.  1075;  In 
re  White,  50  Kan.  299,  32  Pac.  36;  In  re  Packer,  18  Colo.  525,  33  Pad 
578.  Such  a  sentence  should  not  fix  the  date  on  whi(^  each  succes- 
sive tenn  of  Imprisonment  shall  begin,  but  should  direct  each  term 
to  commence  at  the  expiration  of  the  fomter  term,  since  the  former 
sentence  may  be  shortened  by  good  conduct  or  otherwise.  In  re  Walsh, 
Hupra.  The  oourt  may  impose  one  s^itenoe  on  a  conviction  for  two 
or  more  offenses^  provided  the  sentence  is  not  in  excess  of  the  maxl- 
nnm  allowed  l^  law  for  all  the  offenses  of  which  the  d^endant  has 
been  convicted.  Myers  v.  Morgan,  224  Fed.  413,  139  C.  C.  A.  64L 
Contra,  U.  S.  v.  Peeke,  153  Fed.  166,  82  C,  O.  A.  340,  12  L.  R.  A.  (N. 
S.)  814.    In  the  absence  of  any  statute,  if  two  sentences  are  imposed. 
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however,  in  case  of  corporal  punishment,  cumulative  sen- 
tences are  not  allowed.** 

We  have  seen  that  there  is  a  conflict  as  to  the  power  of  a 
court  to  suspend  the  pronouncement  of  sentence.  There  is 
the  same  conflict  as  to  the  power  of  the  court  to  suspend 
the  execution  of  the  sentence,  after  the  sentence  has  been 
pronounced.  Some  of  the  conflict  has  apparently  arisen 
from  confusing  the  two  questions.** 

The  courts  frequently  exercise  this  power  by  suspending 
sentence  during  good  behavior.  The  power  is  not  taken 
away  from  the  courts  by  a  statute  merely  making  it  their 
duty  to  impose'the  punishment  prescribed.*' 

Excessive  Punishment 

The  court,  as  stated  above,  cannot  impose  any  greater 
punishment  than  is  prescribed  by  law.  But  it  or  the  jury, 
according  to  the  practice,  can  impose  any  amount  of  pun- 
ishment within  the  limits  fixed  by  law  for  the  particular  of- 
fense, and  in  most  states  the  sentence  will  not  be  interfered 

and  it  is  not  stated  that  oae  of  them  shall  take  effect  at  the  expiration 
of  the  other,  the  two  periods  of  time  wlU  run  coneurrently  and  the 
two  sentences  be  executed  simultaneously.  In  re  Breton,  93  Me.  39, 
44  Atl.  125,  74  Am.  St  Bep.  335 ;   Ex  parte  Hunt,  28  Tex.  Api>.  361, 

13  S.  W.  145.  Oontra,  Ex  parte  Durbin,  102  Mo.  100,  14  S.  W.  821. 
In  In  re  Jennings  (G.  O.)  118  Fed.  479,  the  petitioner  had  been  sentenc- 
ed hy  a  federal  court  to  five  years'  imprisonment  in  a  penitentiary  in 
Kansas.  Th^  marshal,  instead  of  conveying  him  there,  surrendered 
him  to  the  marshal  of  another  district,  where  he  was  tried  for  an- 
other crime,  convicted,  and  sentenced  for  life.  He  was  imprisoned 
in  Ohio.  Five  years  later  he  was  pardoned  for  this  second  offense. 
Held,  that  he  had  served  his  first  sentence  by  his  term  of  imprison- 
ment in  Ohio.  But  see  Ex  parte  Branding,  47  Mo.  255;  Sartain  v. 
State,  10  Tex.  App.  651,  38  Am.  Bep.  64^. 

s«  People  V.  Liscomh,  60  N.  Y.  559,  19  Am.  Bep.  211. 

S4  See  Neal  v.  State,  104  Qa.  509,  30  S.  E.  858,  42  L.  B.  A.  190,  69 
Am.  St  Bep.  175;  Spencer  v.  State,  125  Tenn.  64,  140  S.  W.  597,  38 
L.  B.  A.  (N.  S.)  680;  In  re  Webb,  89  Wis.  364,  62  N.  W.  177,  27  U  B. 

A.  356,  46  Am.  St.  Bep.  846;  State  v.  Barker,  79  Neb.  361,  112  K,  W. 
1143,  113  N.  W.  197;  Tanner  v.  Wiggins,  54  B^a.  203,  4^  Bouth.  459, 

14  Ann.  Caa  718;   Fuller  v.  State,  100  Miss.  811,  57  South.  806,  39  I/. 

B.  A.  <N.  S.)  242,  Ann  Gas.  1914A,  96.  For  partial  suspensicm  of  exe- 
cution of  sentence,  see  State  v.  Clifford,  84  N.  J.  Law,  595,  87  Atl.  97. 

s6  People  ex  rel.  Forsyth  v.  Court  of  Sessions  of  Monroe  County, 
supra. 
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with*  on  the  ground  that  the  punishment  is  excessive.**  If 
the  punishment  is  cruel  and  unusual,  within  the  constitu- 
tional prohibition  to  be  presently  explained,  a  different 
question  is  presented. 


CRUEL  AND  UNUSUAL  PUNISHMENT 

188.  In  the  federal  Constitution,  and  in  most,  if  not  all,  of 
the  state  Constitutions,  there  is  a  prohibition 
against  cruel  and  unusual  pimishments. 

This  prohibition  "is  to  be  understood  as  forbidding  any 
cruel  or  degrading  punishment  not  known  to  the  common 
law,  and  probably  also  any  degrading  punishments  which, 
in  the  particular  state,  had  become  obsolete  when  its  Con- 
stitution was  adopted,  and' also  all  punishments  which  are 
so  disproportioned  to  the  offense  as  to  shock  the  moral 
sense  of  the  community."  *^     Under  this  provision  there 

»•  People  V.  Kelly,  d9  Midi.  82,  57  N.  W.  1090;  Ledgerwood  v. 
State,  134  Ind.  81,  83  N.  B.  681;  People  t.  McGonegal,  136  "N.  Y.  62, 
82  N.  B.  616.  In  some  states  the  court,  on  appeal,  reviews  the  sen- 
tence in  this  respect,  but  it  will  not  interfere  unless  the  punishment 
imposed  is  clearly  excessiye.  See  Sutton  v.  People,  145  111.  279,  34 
N.  E.  420;   West  v.  Com.  (Ky.)  20  S.  W.  219. 

«T  Black,  Const  Law,  610;  In  re  Bayard,  25  Hun  (N.  T.)  M6; 
Cooley,  Const.  I>im.  829;  Perrear  ▼.  Massachusetts,  6  .WaU.  475,  18 
L.  Ed.  608;  .Barker  y.  People,  8  Cow.  (N.  Y.)  686,  15  Am.  Dec  822. 
In  Weems  v.  U.  S.,  217  U.  S.  349,  30  Sup.  Gt  544,  54  L.  Ed.  708,  19 
Ann.  Gas.  705,  it  was  held  that  cruel  and  unusual  punishment  was 
inflicted  by  a  statute  under  whidi  the  falsification  of  a  puUic  record 
by  a  public  official  was  punished  by  fine  and  imprisonment  at  hard 
labor  for  a  period  of  tw^ve  years  to  twenty  years,  the  prisoner 
being  subject,  as  accessories  to  the  main  punishment,  to  carrying,  dur- 
ing his  imprisonment,  a  chain  at  the  ankle,  hanging  from  the  wrist, 
to  deprivation  during  imprisonment  of  civil  rights,  and  to  perpetual 
disqualification  to  enjoy  political  rights,  and  to  surveillance  of  the 
authorities  during  life.  In  State  v.  Driver,  78  N.  C.  428,  a  sentence 
for  assault  and  battery  upon  a  wife  of  imprisonment  for  five  years, 
and  at  the  expiration  thereof  to  give  security  to  keep  the  peace  for 
five  years  in  the  sum  of  five  hundred  dollars,  with  sureties,  was  held 
to  be  cruel  and  unusual  punishment  Ordinarily  an  excessive  fine  is 
held  not  to  be  unusual  and  cruel  punishment;  but  in  State  v.  Ross, 
55  Or.  450,  104  Pac.  596.  106  Pac.  1022,  42  Li.  B.  A.  (N.  S.)  601,  613,  it 
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can  be  no  such  punishment  as  torture,  disemboweling, 
burning,  branding,  mutilation,  the  pillory  or  the  ducking 
stool,  btit  the  ordinary  modes  of  punishment,  such  as  hang- 
ing, imprisonment,  and  fines,  are  not  prohibited.**  Nor  is 
the  provision  violated  by  requiring  the  death  penalty  to  be 
inflicted  by  shooting,  or  by  electrocution,  or  by  requiring 
the  accused  to  be  kept  in  solitary  confinement  until  execu- 
tion.**  Punishment  by  requiring  the  accused  to  work  out 
his  fine  by  laboring  on  the  street  in  chains  is  not  cruel  or 
tmusual ;  *•  nor,  it  seems,  is  it  a  violation  of  the  Constitution 
to  punish  by  stripes.** 

NEW  TRIAL 

189.  A  motion  by  the  defendant  for  a  new  trial  is  proper 
where  there  was  any  error  or  irregularity  during 
the  trial  which  prevented  substantial  justice,  or 
where  the  verdict  is  contrsiry  to  the  evidence,  or 
where  evidence  which  would  require  a  different 
finding  has  been  discovered  since  the  verdict. 

A  new  trial  may  be  granted  for  misconduct  of  the  jury,  as 
where  they  determined  upon  their  verdict  by  casting  lots,*" 

was  held  that  a  fine  of  $576,853.74,  for  larceny,  which  defendant  was 
unable  to  pay  at  the  time,  or  even  during  a  lifetime  of  effort,  though 
it  was  authorized  by  statute,  was  within  the  constitutional  inhibition. 
Statutes  have  been  passed  in  a  few  states,  recently,  providing  for  the 
operation  of  vasectomy  on  persons  convicted  of  certain  crimes. 
Such  statute  has  been  held  constitutional  in  Washington  (State  t. 
Fellen,.  70  Wash.  65,  126  Pac.  75,  41  L.  R.  A.  [N.  S.]  418,  Ann.  Caa. 
1914B,  512),  and  unconstitutional  by  the  United  States  District  Court 
(Oavls  V.  Borry,  216  Fed.  413). 

«»  Black,  Const.  Law,  510. 

»»  People  V.  Kemmler,  119  N.  Y.  580,  24  N.  B.  9;  In  re  Kemmler, 
156  U.  S.  436,  10  Sup.  Ct.  930,  34  L.  Ed.  519;  Wilkerson  v.  Utah,  99 
U.  S.  130,  25  I/.  Ed.  345;  McElvalne  v.  Brush,  142  U.  S.  155,  12  Sup. 
Ct  156,  35  L.  Ed.  971;  Stortl  v.  Com.,  178  Masa  549,  60  N.  E.  210,  52 
L.  R.  A.  520. 

40  Ex  parte  Bedell,  20  Mo.  App.  125;  Loeb  ▼.  Jennings,  133  Ga.  796, 
67  S.  E.  101,  lb  Ann.  Cas.  376. 

*iCom.  V.  Wyatt,  6  Rand.  (Va.)  694;  Foote  v.  State,  59  Md.  264; 
Garcia  v.  Territory,  1  N.  M.  41S.    But  see  Cooley,  Const  Lim.  329. 

*»  Ante,  t>.-567. 
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or  separated  when  they  should  not  have  done  so,  or  held 
communications  with  outsiders,  or  were  otherwise  guilty  of 
misconduct  prejudicial  to  the  defendant**  But,  as  we  have 
seen,  the  testimony  of  the  jurors  themselves  cannot  be  re- 
ceived to  impeach  their  verdict.** 

In  most  states  a  new  trial  may  be  granted  on  the  merits, 
on  the  ground  that  the  evidence  is  insufficient  to  sustain  the 
verdict ;  *■  but  the  court  will  not  set  aside  a  verdict  and 
grant  a  new  trial  on  this  ground  unless  the  evidence  is  clear- 
ly insufficient.  Ordinarily,  if  the  evidence  was  conflicting, 
or  if  there  is  any  evidence  to  sustain  the  verdict,  a  new  trial 
will  be  denied,  for  the  jury  are  the  judges  of  the  credibility 
of  the  witnesses  and  the  weight  of  the  evidence,** 

Mere  want  of  preparation  on  the  part  of  the  defendant  is 
no  ground  for  a  new  trial.*'  Nor  will  a  new  trial  be  granted 
merely  because  one  of  the  witnesses  made  a  mistake  in  tes- 
tifying,** or  has  since  been  discovered  to  be  incompetent.** 
But  where  material  witnesses  have  been  prevented  by  ill- 
ness from  attending,'*  or  have  gained  credit  on  the  trial  by 
circumstances  since  falsified  by  affidavit,  or  are  afterwards 
convicted  of  perjury,  or  otherwise  shown  to  have  testified 
falsely,*^  the  court  may,  and  srenerally  will,  allow  a  new 
trial." 

«•  Ante,  p.  564.  *«  Ante,  p.  574. 

«B  Style,  462;  1  Chit  Cr.  Law,  664;  Rex  y.  Mawbey,  6  Term  B.  622; 
Macrow  y.  HnU,  1  Burrows,  12;  WilUams  v.  State,  85  Ga.  535,  11  S. 
SL  859;  BaU  y.  Ck>m.«  8  Lei^  (Va.)  726;  Com.  y.  BriggB»  5  Pick. 
(Mass.)  429;  State  y.  Spidle,  44  Kan.  439,  24  Pac.  965. 

«•  People  y.  Chxm  Heong,  86  OaL  329,  24  Pac  1021;  U.  S.  y.  Du- 
conmau  (C.  C.)  54  Fed.  138;  Hardison  y.  State,  94  Oa.  704,  19  S.  E. 
895;  Nealy  y.  State,  89  6a.  806,  15  S.  E.  744. 

*7  Ford  y.  Tilly,  2  Salk.  653;  1  Chit  Cr.  Law,  656. 

48  Hulsh  y.  Sheldon,  Sayer,  27.  Contra,  Richardson  y.  Fisher,  1 
Blng.  146.  ' 

49  Turner  y.  Pearte,  1  Term  B.  717;  Wolflforth  y.  State,  31  Tex.  Cr. 
B.  387,  20  S.  W.  741. 

BO  Anon.,  1  Salk.  645.  But  see  Jackson  y.  State  (Tex.  Cr.  App.)  25 
S.  W.  632. 

Bi  Lister  y.  Mundell,  1  Bos.  &  P.  427;  State  y.  Moberly,  121  Mo. 
604, 26  S.  W.  364.    But  see  State  y.  Anderson,  14  Mont  541,  37  Pac  L 

•s  1  Chit  Cr.  Law,  656. 
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A  new  trial  may  also  be  granted  for  prejudicial  errors  in 
the  charge  of  the  court,**  or  because  of  the  erroneous  ad- 
mission or  exclusion  of  evidence,  though  generally  not  in 
such  a  case  where  there  is  ample  competent  evidence  to  sus- 
tain the  Verdict.'* 

Another  ground  upon  which  a  motion  for  a  new  trial  is 
frequently  based  is  after-discovered  evidence.*"  To  author- 
ize a  new  trial  on  this  ground  (1)  the  evidence  must  have 
been  discovered  since  the  trial ;  '•  (2)  it  must  be  such  as 
reasonable  diligence  on  the  part  of  the  defendant  could  not 
have  secured  on  the  former  trial ;  "^  (3)  it  must  be  material, 
and  not  merely  collateral  or  cumulative  or  corroborative  or 

»»  Anon.,  2  Salk.  649;  How  v.  Strode,  2  Wlls.  273 ;  State  v.  Hutdi- 
iflon,  121  Minn.  406,  141  N.  W.  483.  But  the  error  must  be  preju- 
dicial. Skinner  y.  State,  13  Ga.  App.  370,  79  S.  B.  181;  SUte  ▼.  Mar- 
ren,  17  Idaho,  766,  107  Pac.  993.  It  is  not  prejudicial  error  to  bus- 
tain  an  objection  to  a  qnestion,  a  responsiye  answer  to  which  may  be 
either  favorable  or  unfavorable  to  the  party  asking  it,  when  it  does 
not  appear  what  was  the  answer  expected.  Beiser  y.  State,  10  Ala. 
App.  86,  65  South.  312. 

B«  Rex  y.  Ball,  Buss.  &  R.  132;  People  y.  Walker,  26  Gal.  App.  47, 
146  Pac.  65;  State  t.  Williams,  96  Minn,  351,  105  N.  W.  265;  Drury 
v.  Terr.,  9  OkL  3^6,  60  Pac.  101;  KeUy  v.  People,  229*111.  81,  82  N.  E. 
198,  12  L.  B.  A.  (N.  S.)  1169, 11  Ann.  Gas.  226. 

»B  Johnson  y.  State  (Tex.  Gr.  App.)  22  S.  W.  595;  Gooper  v.  State, 
91  Ga.  362,  18  S.  E.  303;  State  y.  Don  Garlos,  38' S.  G.  225,  16  S.  B. 
882;  BaUey  y.  State,  36  Neb.  808,  56  K.  W.  241. 

Be  White  y.  State,  17  Ark.  404;  State  y.  GantUn,  118  Mo.  100,  23 
S.  W.  1091.  In  Hill  y.  State  (Tex.  Gr.  App.)  53  S.  W.  845,  defendant 
moy£d  for  a  new  trial  on  the  ground  of  newly  discoyered  eyidence, 
to  proye  insanity.  There  was  strong  eyidence  of  insanity  in  the  cir- 
cumstances of  the  crime,  and  it  was  shown  that  he  had  been  adjudg- 
ed insane  in  another  state,  and  had  been  discharged,  as  cured,  short- 
ly before  the  commission  of  the  cilme,  and  had  rec^tly  run  away 
from  home.  His  relatiyes  had  not  been  informed  of  the  accusation, 
or  of  his  whereabouts,  until  after  hi^  conyiction.  His  jailer  made 
affldayit  that  since  conyiction  he  had  acted  as  though  he  were  in- 
sane.* Held,  that  a  new  trial  should  be  granted,  though  in  strictness 
the  eyidence  was  not  newly  discoyered. 

8T  Lilly  y.  People,  148  HI.  467,  36  N.  B.  95;  Bennett  y.  Gom.,  8 
Leigh  (Va.)  745;  Thompson  y.  Gom.,  8  Grat  (Va.)  637;  People  y. 
Mack,  2  Parker,  Gr.  B.  (N.  Y.)  673 ;  State  y.  Dimmitt,  88  Iowa,  551,  55 
N.  W.  531;  Runnels  y.  State,  28  Ark.  121;  Ayery  y.  State,  26  Ga.  233. 
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impeaching;**  (4)  it  must  be  such  as  ought  to  produce  a 
diflferent  result  on  the  merits  on  another  trial;  ••  (5)  it  must 
go  to  the  merits,  and  not  rest  on  merely  a  technical  de- 
fen  se.** 

By  -the  great  weight  of  authority  a  new  trial  cannot  be 
granted  at  the  instance  of  the  state  after  a  verdict  of  ac- 
quittal." 

We  have  already  shown,  in  the  preceding  pages,  what 
constitute  errors  and  irregularities  during  the  trial,  and  it 
will  be  sufficient  here  to  refer  to  the  specific  heads. 

Objections  which  can  be  raised  by  motion  in  arrest  of 
judgment  are  ordinarily  no  ground  for  motion  for  a  new 
trial.  A  motion  for  a  new  trial  does  not  lie  because  of  de- 
fects in  pleading.** 

WRIT  OF  ERROR 

190.  At  common  law  the  proceedings  and  judgment  of  a 
subordinate  court  may  be  taken  to  an  appellate 
court  for  review  by  writ  of  error,  which  is  a  writ 
issuing  from  the  appellate  court  commanding  the 
subordinate  court  to  send  up  the  entire  record 
Such  a  writ  lies  only  to  a  court  of  record.  It  does 
not  lie  until  after  judgment,  and  lies  only  {or  errors 
of  record.  The  modes  of  reviewing  the  judgment 
and  proceedings  in  a  criminal  case  are  now  almost 
entirely  regulated  by  statute. 

••  LUly  ▼.  People,  148  111.  467,  36  N.  B.  95;  Childs  v.  State,  94  Ga. 
703,  19  S.  E.  752;  Mitchell  v.  State,  94  Ga.  704,  19  S.  E.  893;  SUte 
T.  De  Graff,  113  N.  C.  688,  18  S.  E.  507;  State  v.  Howell,  117  Mo.  307, 
23  S.  W.  263;  State  v.  Potter,  108  Mo.  424,  22  S.  W.  89;  Corley  v,  N. 
Y.  &  H.  R.  Co.,  12  A.pp.  Div.  409,  42  N.  Y.  Supp.  941.  But  see  Bailey 
▼.  State,  36  Neb.  808,  55  N.  W.  241. 

»•  Field  V.  Com.,  89  Va.  690,  16  S.  B.  865;  Yeldell  t.  State  (Tex.  Cr. 
App.)  25  S.  W.  424;  Burgess  v.  State,  33  Tex.  Or.  R.  9,  24  S.  W.  286; 
Peterson  v.  State  CTex.  Or.  App.)  24  S.  W.  518;  Simpson  ▼.  State,  93 
Ga.  196,  18  S.  B.  526;  People  v.  Urquidas,  96  Cal.  239,  31  Pac.  52; 
King  V.  State,  91  Tenn.  617,  20  S.  W.  169;  State  v.  Hendrlx,  45  La. 
Ann.  500,  12  South.  621;  State  v.  Nelson,  91  Minn.  143,  97  N.  W.  652. 

••  Whart.  Cr.  PI.  &  Prac.  |  854;  Cooper  v.  State,  91  Ga.  362,  18  S. 
E.  303. 

•1  Ante,  p.  4S3,  •>  White  r.  State,  93  Ga.  47,  19  S.  B.  49. 
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At  common  law  the  mode  of  reviewing  the  proceedings 
and  judgment  in  a  criminal  case  was  by  writ  of  error.  This 
is  a  writ  issuing  from  an  appellate  court  commanding  a  si;ib- 
ordinate  court  to  send  up  the  entire  record  in  the  case.  At 
common  law  this  writ  would  lie  only  for  matters  apparent 
on  the  record,  and  it  could  only  issue  to  a  court  of  record. 
This,  however,  has  been  changed  by  statute  in  many  states. 

In  many  of  the  states  a  writ  of  error  is  still  used,  the 
practice,  however,  being  regulated  almost  entirely  by  stat- 
ute. In  other  states  the  remedy  by  appeal  is  substituted, 
and  in  others  the  remedy  is  by  a  bill  of  exceptions. 

By  the  weight  of  authority,  a  writ  of  error  or  appeal  does 
not  lie  at  the  instance  of  the  state,  •• 

In  England,  by  the  Criminal  Appeal  Act  of  1907,  it  is  pro- 
vided that  on  appeal  by  defendant  the  court  of  appeal  may 
quash  the  original  sentence  and  impose  another  sentence, 
warranted  in  law  by  the  verdict,  either  increasing  or  de- 
creasing the  punishment. 

In  this  country,  under  statutes  providing  that  the  court 
on  appeal  may  modify  the  judgment,  it  has  been  held  that 
on  reversal  for  lack  of  evidence  to  prove  the  crime  charged, 
or  for  failure  of  the  indictment  to  charge  the  crime  for 
which  conviction  was  had,  the  court  of  appeal  may  enter  a 
judgment  for  a  lesser  crime  included  in  the  crime  charged, 
and  properly  proved.**  But  such  exercise  of  power  has  been 
held  unconstitutional.** 

•8  Ante,  p.  453.  If  the  defendant  becomes  a  fagltire  pending  an  ap- 
peal or  writ  of  error,  the  ai^)eal  will  be  dismissed.  State  ▼.  Handy, 
27  Wash.  469,  67  Pac.  1094;  People  v.  Genet,  59  N.  Y.  80,  17  Am.  Eep. 
315;  Com.  y.  Andrews,  97  Mass.  543.  But  see  State  y.  Jacobs,  lo7 
N.  0.  772,  11  S.  B.  962,  22  Am.  St  Rep.  912. 

««  Washington  y.  State,  83  Ark.  268,  103  S.  W.  617;    People  y. 
O'Callaghan,  2  Idaho  (Hasb^)  156,  9  Paa  414;  State  y.  McConniek, 
27  Iowa  402. 
"  «» In  re  Friedrich  (a  a)  51  Fed.  747. 
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FACTS  IN  ISSUE 

191.  Evidence  of  any  fact  in  issue  is  admissible.^ 

As  we  have  seen,  the  general  issue  in  a  criminal  case  is 
formed  by  the  accusation  and  the  plea  of  not  guilty.*  The 
plea  of  not.guilty  puts  in  issue  not  only  every  fact  alleged  in 

1  By  the  term,  'fact*'  we  mean  to  include  the  fact  that  any  par- 
ticular mental  condition  existed  or  exists,  as  the  fact  that  the  de- 
fendant, when  he  commit!^  the  crime  charged,  was  Insane,  or  was 
actuated  hy  malice,  or  that  he  acted  with  a  certain  intention,  or  that 
he  acted  with  knowledge  of  certain  facts. 

«  Ante,  p.  473. 
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the  accusation  which  it  is  necessary  to  prove  in  order  to  se- 
cure a  conviction,  but  it  puts  in  issue  every  fact  which  will 
constitute  a  defense  and  prevent  a  conviction.*  Every  such 
fact  may  therefore  be  shown.  The  facts  in  issue  are  deter- 
mined in  each  case  by  the  charge  in  the  indictment  and  by 
reference  to  the  substantive  criminal  law. 

On  indictment  for  murder  and  a  plea  of  not  guilty,  the 
following  facts,  among  others,  are  or  may  be  in  issue :  The 
fact  that  the  deceased  is  dead ;  that  defendant  killed  the  de- 
ceased; the  fact  that  he  did  so  with  malice  aforethought; 
the  fact  that  he  was  at  the  time  so  mentally  insane,  was  act- 
ing under  such  an  insane  delusion,  or,  in-  some  states,  under 
such  an  insane  irresistible  impulse,  or  was  of  such  tender 
years,  as  to  be  legally  irresponsible ;  the  fact  that  he  did  the 
killing  by  excusable  accident,  or  in  excusable  self-defense, 
or  under  circumstances  justifying  him ;  and  the  facts  that 
he  had  received,  and  that  he  acted  under,  such  provocation 
from  the  deceased  as  reduced  the  homicide  to  manslaughter. 

A  plea  of  not  guilty  to  an  indictment  for  rape  puts  or  may 
put  in  issue  the  fact  that  the  defendant  had  carnal  knowl- 
edge of  the^woman ;  the  fact  that  she  was  his  wife ;  the  fact 
that  she  consented,  etc. 

A  plea  of  not  guilty  to  an  indictment  for  larceny  puts  in 
issue  the  fact  that  the  defendant  took  the  property  described 
in  the  indictment;  that  the  property  was  the  subject  of  lar- 
ceny; that  it  belonged  generally  or  specially  to  the  person 
named  as  owner ;  that  the  defendant  took  it  under  such  cir- 
cumstances that  he  committed  a  trespass ;  that  he  carried  it 
away ;  that  he  intended  to  steal  it,  etc. 

*  Ante,  p.  4T3. 
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FACTS  RELEVANT  TO  FACTS  IN  ISSUE 

192.  Evidence  of  any  fact  which,  though  not  itself  in  issue, 

is  relevant  to  any  fact  in  issue,  is  admissible. 
EXCEPTIONS— (a)  Unless  it  is  declared  inadmissible 
by  some  arbitrary  rule  of  law. 
(b)  Unless  the  fact  appears  to  be  too  remote  to  be 
material  under  all  the  circumstances  of  the 
case. 

193.  Evidence  of  a  fact  which  is  not  relevant  to  any  fact  in 

issue  is  inadmissible. 

194.  A  fact  is  relevant  to  a  fact  in  issue  if,  according  to  the 

conunon  course  of  events,  either  taken  by  itself  or 
in  connection  with  other  facts,  it  Ic^cally  tends  in 
any  degree  to  render  probable  the  existence  or  non- 
existence of  that  fact. 

From  these  rules  it  will  be  noticed  that  evidence,  though 
relevant,  may  be  inadmissible  or  incompetent  because  it  is 
immaterial,  and  evidence,  though  both  relevant  and  material, 
may  be  incompetent  because  some  rule  of  laW  to  be  hereafter 
stated  declares  it  so.  "Relevancy,"  "materiality,"  and  "com- 
petency" are  not  synonymous  terms,  though  often  used  as 
synonymous  both  in  the  text-books  and  by  the  judges. 

Any  fact  is  relevant  to  a  fact  in  issue  if  it  logically  tends 
in  any  degree  to  show  the  existence  or  nonexistence  of  that 
fact.  It  is  necessary,  however,  that  the  fact  shall  tend  ma- 
terially, in  view  of  all  the  circumstances,  to  show  the  exist- 
ence or  nonexistence  of  the  fact  in  issue.  In  other  words, 
evidence  to  be  admissible,  must  be  both  relevant  and  ma- 
terial. Unless  the  admissibility  of  evidence  is  settled  by 
some  arbitrary  rule,  or  by  controlling  precedent,  it  is  to  be 
determined  by  reason  in  each  particular  case.  The  test  is 
this :  Does  the  fact  offered  in  evidence,  under  all  the  circum- 
stances of  the  particular  case,  according  to  the  common 
course  of  events,  logically  and  materially  tend,  when  taken 
either  by  itself  or  in  connection  with  other  facts,  to  show 
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the  existence  or  nonexistence  of  a  fact  in  issue  ?  *  If  it  does, 
then  it  is  relevant  and  material. 

Having  ascertained  the  relevancy  and  materiality  of  the 
evidence,  we  mu^t  next  see  whether  there  is  any  rule  of  law 
rendering  it  incompetent.  The  defendant's  bad  character 
may  tend  to  render  probable  the  fact  that  he  committed  the 
crime  under  investigation,  and  so  may  the  fact  that  he  com- 
mitted a  similar  crime  a  year  before,  and  so  may  the  fact 
that,  a  week  after  the  crime  was  committed,  a  third  person 
was  heard  to  say  that  he  saw  the  defendant  commit  it ;  but 
rules  of  law  declare  this  evidence  inadmissible.  It  is  rele- 
vant, but  incompetent.  These  rules  will  be  presently  stated 
and  explained. 

In  a  prosecution  for  hoiliicide,  a  witness  may  testify  that 
he  saw  the  defendant  kill  the  deceased.    This  is  admissible^ 

*  Com.  V.  Jeffries,  7  Allen  (Mass.)  563,  83  Am.  Dec.  712;  Com.  v. 
Abbott,  130  Mass.  473;  State  v.  Alford,  31  Conn.  40.  "The  word 
'relevant'  means  that  any  two  facts  to  which  It  Is  applied  are  so 
related  to  each  other  that,  according  to  the  common  coarse  of  events, 
one,  either  taken  by  itself  or  in  connection  with  other  facts,  proves 
or  renders  probable  the  past,  present,  or  future,  existence  or  nonex- 
istence of  the  other."  Steph.  Dig.  Bv.  (Chase's  Ed.)  4.  "It  is  only 
by  appealing  to  hypothesis  that  questions  of  relevancy  can  be  deter- 
mined. 'My  hypothesis,'  so  argues  the  proi^ution,  'is  that  the  act 
charged  is  part  of  a  system  of  guilty  acts.'  To  support  such  an  hy- 
pothesis, proof  of  such  a  system  is  relevant.  Or  the  defense  argues, 
*No  man  of  good  character  would  commit  a  crime  such  as  here, 
charged,'  and,  to  sustain  this  hypothesis,  evidence  of  good  character 
is  relevant"  Whart.  Cr.  Ev.  §  21.  "Relevancy  is  that  which  con- 
duces to  the  proof  of  a  pertinent  hypothesis;  a  pertinent  hypothesis 
being  that  which  logically  affects  the  issue.  ♦  ♦  ♦  Relevancy  is 
to  be  detern^ned  by  free  logic,  unless  otherwise  settled  by  statute 
or  controlling  precedent.  All  facts  that  go  either  to  sustain  or  im- 
peach a  hypothesis  logically  pertinent  are  admissible.  But  no  fact 
is  relevant  which  does  not  make  more  or  less  probable  such  a  hy- 
pothesis. Relevancy,  therefore,  involves  two  distinct  inquiries  to  be 
determined  by  free  logic,  unless  otherwise  arbitrarily  prescribed  by 
Jurisprudence:  (1)  Ought  the  hypothesis  proposed,  if  true,  to  affect 
the  issue?  (2)  Does  the  fact  offered  in  evidence  go  to  sustain  this 
hypothesis?"  Whart.  Cr.  Ev.  ||  23,  24.  This  statement  makes  no 
distinction  between  relevancy  and  materiality.  It  defines  evidence 
which  is  both  relevant  and  material,  and  therefore  competent  unless 
excluded  by  some  arbitrary  rule  of  law. 

Glask  Cb.Pboc.(2d  Ed.)--88 
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because  it  is  direct  evidence  of  a  fact  in  issue.  Evidence 
that  the  defendant  was  near  the  scene  of  the  crime  shortly 
before  or  shortly  after  it  was  committed  would  be  admis- 
sible, not  as  evidence  of  a  fact  in  issue,  because  the  defend- 
ant's presence  there  before  or  after  the  crime  is  not  in  is^ 
sue,  but  as  evidence  of  a  fact  relevant  to  the  fact  that  the 
defendant  killed  the  deceased,  which  is  a  fact  in  issue.  It 
tends  to  render  that  fact  probable.  For  the  same  reason,  it 
might  be  shown  that  before  the  homicide  the  defendant  had 
threatened  to  kill  the  deceased ;  that  after  the  homicide  he 
had  blood  on  his  clothes,  or  had  in  his  possession  property 
which  the  deceased 'had  on  his  person  just  before  he  was 
killed ;  that  there  were  tracks  near  the  place  corresponding 
to  the  shape  of  defendant's  shoes ;  that  a  piece  of  gun  wad- 
ding was  found  near  the  place  (the  deceased  having  been 
killed  with  a  gun),  and  was  like  the  wadding  afterwards 
found  in  one  barrel  of  the  defendant's  gun,  the  other  barrel 
having  been  discharged ;  •  or  that  the  defendant  and  his 
alleged  accomplice  practiced  shooting  at  a  mark  before  the 
homicide.* 

The  defendant  being  charged  with  murder,  the  fact  that 
he  killed  the  deceased  with  malice  aforethought  is  in  issue, 
and  any  fact  materially  tending  to  show  malice  afore- 
thought is  admissible.  Thus,  it  may  be  shown  that  at  the 
time  of  the  killing  he  was  resisting  a  lawful  attempt  of  the 
'deceased  to  arrest  him;  that  he.  was  trying  to  rob  the  de- 
ceased, or  to  commit  some  other  felony, — ^for  under  such 
circumstances  the  law  implies  malice  aforethought,  though 
there  was  no  intention  to  kill.  And  in  like  manner  it  may 
be  shown  that  he  had  previously  threatened  to  kill  the  de- 
ceased; that  he  had  quarreled  with  him;  or  that  he  was 
criminally  intimate  with  the  deceased's  wife. 

On  the  part  of  the  defendant,  it  may  be  shown  that  he  was 
at  another  place  at  the  time  of  the  killing,  that  he  was  on 
friendly  terms  with  the  deceased,  that  he  is  a  man  of  good 
character,  etc. ;  or,  the  killing  being  admitted,  he  may  show 
that  the  deceased  was  assaulting  him,  or  was  in  the  act  of 

•  Hodge  T.  State,  97-  Ala.  37,  12  South.  164,  38  Am.  St  Rep.  145. 

•  People  ▼.  McGuire,  135  N.  Y.  639,  32  N.  E.  146w 
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adultery  with  his  (defendant's)  wife,  for  under  such  cir- 
cumstances the  killing  would  be  manslaughter  only. 

On  the  prosecution  of  a  woman  for  assault  on  a  woman 
living  in  an  adjoining  tenement,  where  the  defendant  claim- 
ed that  the  injury  was  inflicted  by  accident,  the  state  was 
allowed,  for  the  purpose  of  showing  that  it  was  intentional, 
to  prove  that  the  defendant  did  not,  after  the  injury,  in  any 
way  interest  herself  in  the  injured  woman.^ 

So,  on  a  prosecution  for  homicide,  where  the  defendant 
sets  up  self-defense,  it  may  be  shown  that  the  defendant  had 
previously  threatened  the  deceased,  or  that  the  deceased 
had  threatened  the  defendant,  as  tending  to  show  which  of 
them  began  the  encounter.*  And  on  the  question  whether 
the  defendant  had  reasonable  grounds  to  believe  that  his 
life  was  in  danger  at  the  hands  of  the  deceased,  it  may  be 
shown  that  the  deceased,  to  the  defendant's  knowledge,  was 
in  the  habit  of  carrying  weapons,  and  was  a  violent  and 
dangerous  man.* 

On  the  other  hand,  where,  on  indictment  for  murder,  the 
defendant  contends  that  he  was  an  officer,  and  killed  the  de- 
ceased in  overcoming  his  resistance  to  the  execution  of  a 
lawful  warrant  of  arrest,  the  state  cannot  show  that  the  de- 
ceased was  not  guilty  of  the  offense  for  which  it  was  sought 
to  arrest  Aim,  for  the  fact  of  his  innocence  is  irrelevant.** 
So,  on  indictment  for  a  murder  said  to  have  resulted  from 
the  hostile  relations  of  certain  clans,  it  was  held  not  compe- 
tent to  show  other  murders-  committed  by  such  clans,  nor 
the  fact  that  armed  men  were  employed  to  protect  the  coun- 
ty seat  against  invasion  from  them.**  And,  on  an  indict- 
ment for  murder,  a  witness  was  not  allowed  to  testify  that 
he  heard  a  gun  fired  about  a  mile  from  where  the  deceased 
was  killed.** 

T  State  T.  Alford,  81  Conn.  40. 

8  Campbell  y.  People,  16  111.  18,  61  Am.  Dec.  49 ;  Keener  t.  State, 
18  Ga.  194,  63  Am.  Dec.  269;  Stokes  v.  People,  53  N.  X.  174,  13  Am. 
Rep.  492. 

•  Horbach  t.  State,  43  Tex.  242;  post,  p.  631. 

10  Roten  y.  State,  31  Fla.  514,  12  South.  9ia 

11  Spurloi*  y.  Com.  (Ky.)  20  S.  W.  1095. 
IS  Spurlock  y.  Com.,  eupra. 
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FACTS  NECESSAkY  TO  EXPLAIN  OR  INTRO- 
DUCE RELEVANT  FACTS 

195.  Facts  are  admissible: 

(a)  If  necessary,  to  be  known  to  explain  or  introduce  a 

fact  in  issue,  or  relevant  to  the  issue. 

(b)  If  they  support  or  rebut  an  inference  suggested  by 

any  such  fact 

(c)  If  they  tend  to  establish  or  disprove  the  identity  of 

any  thing  or  person  whose  identity  is  in  issue,  or 
is  relevant  to  the  issue. 

(d)  I£  they  fix  the  time  or  place  at  which  any  such  fact 

happened. 
{t)  If  they  show  the  relation  of  the  parties  by  whom  any 

such  fact  was  transacted, 
(f )  If  they  afforded  an  opportunity  for  its  occurrence  or 

transaction, 
^g)  If  they  are  necessary  to  be  known  in  order  to  show 

the  relevancy  of  other  facts. 

Thus,  on  the  question  whether  a  writing  published  by 
one  person  of  another  is  libelous  or  not,  the  position  and 
relation  of  the  parties  at  the  time  when  the  libel  was  pub- 
lished may  be  shown,  as  introductory  to  the  facts  in  issue. 

On  the  question  whether  A.  wrote  B.  an  anonymous  let- 
ter, threatening  him,  and  requiring  him  to  meet  the  writer 
at  a  certain  time  and  place  to  satisfy  his  demand,  the  fact 
that  A.  met  B.  at  that  time  and  place  may  be  shown.  The 
fact  that  A.  had  a  reason,  unconnected  with  the  letter,  for 
being  at  that  time  at  that  place,  may  be  shown  to  rebut  the 
inference  suggested  by  his  presence.** 

On  a  prosecution  for  riot,  where  the  defendant  is  shown 
to  have  marched  at  the  head  of  a  mob,  the  cries  of  the  mob 
are  admissible  as  explanatory  of  the  nature  of  the  transac- 
tion." 

IS  Barnard's  Case,  19  How.  State  Tr.  815;  Ciom.  r.  Brady,  7  Gray 
(Mass.)  320. 
i«  Gordon's  Case,  21  How.  State  Tr.  520. 
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On  the  question  whether  A.  poisoned  B.,  the  habits  of  B., 
known  to 'A.,  which  would  afford  A.  an  opportunity  to  ad- 
minister the  poison,  are  relevant.*' 

On  the  question  whether  an  employ^  has  been  embez- 
zling from  his  employer,  it  may  be  shown  that  the  defend- 
ant lived  beyond  his  means.**  The  defendant,  could  show 
the  sources  from  which  he  procured  money,  to  rebut  the  in- 
ference arising  from  this  fact. 


MOTIVE 

196.  Any  fact  that  shows  a  motive  to  commit  the  crime 
charged  is  admissible. 

Any  fact  that  supplies  a  motive  for  commission  of  the  act 
•charged  by  the  defendant  tends  to  render  probable  the  fact 
that  he  did  commit  it,  and  is  therefore  relevant.*^ 

Thus,  on  an  indictment  for  murder,  the  fact  that  the  de- 
ceased, 25  years  before  the  murder,  murdered  a  man  at  the 
instigation  of  the  defendant,  and  that  the  defendant  at  or 
before  that  time  used  expressions  showing  malice  against 
the  man  so  murdered,  are  admissible  as  showing  a  motive 
on  the  defendant's  part  to  commit  the  crime  charged.**  For  » 
the  same  reason  it  may  be  shown  that  the  defendant  had 
been  living  in  adultery  with  the  wjfe  of  the  deceased,**  or 
that  the  deceased  had  instituted  a  criminal  prosecution 
against  the  defendant,  in  consequence  of  which  the  defend- 


iB  Rex  V.  Donellan,  Steph.  Dig.  Ev.  (Chase's  Ed.)  21. 
'  i«  Hackett  v.  King,  8  Allei)  (Mass.)  144,  85  Am.  Dec.  695. 

IT  Rex  V.  Clewes.  4  Car.  &  P.  221;  Com.  v.  Ferrigan,  44  Pa.  a.S6; 
Com.  V.  Holmes,  157  Mass.  233,  32  N.  E.  6,  34  Am.  St.  Rep.  270; 
People  V.  Harris,  136  N.  Y.  423,  33  N.  E.  65;  Sayres  v.  Com.,  88  Pa. 
291;  Com.  v.  Webster,  5  Gush.  (Mass.)  295,  62  Am.  Dec.  711;  Feriin 
V.  State,  81  Wte.  135,  50  N.  W.  516;  State  v.  Dickson,  78  Mo.  438; 
State  T.  Cohn,  9  Nev.  179;  Burton  &  Conquest  v.  Com.,  108  Va.  892, 
62  S.  E.  376. 

i«  Rex  V.  Clewes,  4  Car.  &  P.  221.  And  see  Moore  v.  U.  S.,  150  U. 
S.  57,  14  Sup.  Ct  26,  37  L.  Ed.  996. 

i»Com.  V.  Ferrigan,  44  Pa.  386;  Pate  ▼.  State,  M  Ala.  14,  ID 
South.  665;  Pierson  v.  People,  79  N.  Y.  424,  35  Am.  Rep.  524;  Rein- 
bart  T.  People,  82  N.  Y.  607. 
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ant  had  made  threats  against  the  deceased,  or  otherwise 
shown  ill  will  towards  him.*®  And  on  indictment  for  wife 
murder,  it  may  be  shown  that  the  defendant  had  previously 
assaulted,  or  ill  treated,  or  quarreled  with;  or  separated 
from,  the  deceased.*^  So,  on  indictment  for  wife  murder  by 
poisoning,  it  may  be  shown  that  the  defendant  stated  that 
he  had  been  secretly  married  to  another  woman,  since  it 
tends  to  show  that  the  marriage  \yas  bigamous,  and  bears 
on  the  question  of  motive ; "  and,  for  the  same  reason,  un- 
lawful relations  between  the  defendant  and  another  woman 
may  bje  shown.*'  And,  on  indictment  for  fratricide,  it  may 
be  shown  that  the  defendant  was  disinherited  by  his  father's 
will,  while  the  deceased  was  amply  provided  for;  and  that 
on  a  contest  of  the  will,  shortly  before  the  homicide,  the 
taking  of  the  deceased's  deposition  was  objected  to  by  the 
defendant,  and  the  hearing  continued.'* 

So,  on  an  indictment  of  a  bookkeeper  of  a  bank  for  lar- 
ceny of  money,  testimony  that  the  money  stolen  was  not 
the  bank's,  but  belonged  to  a  third  person,  who  had  placed 
it  there  for  sake-keeping,  and  that  the  defendant  was,  and 
had  been  for  some  months  prior  to  the  larceny,  a  defaulter 
to  the  bank,  and  had  falsified  the  books  to  conceal  the  fact, 
is  admissible  for  the  purpose  of  showing  a  possible  motive 
for  the  larceny  in  the  desire  to  pay  back  to  the  bank  the 
amount  of  the  defalcations. *• 

And  on  indictment  for  arson  it  may  be  shown  that  the  de- 
fendant had  taken  out  heavy  insurance  on  the  building 
burned.** 

«o  Hodge  V.  State,  97  Ala.  37,  12  South.  164,  38  Am.  St  Rep.  145; 
Butler  V.  State,  91  Ga.  161,  16  S.  E.  984 ;  Martin  v.  Ck)m.,  93  Ky. 
189,  19  S.  W.  580;  Franklin  v.  Com.,  92  Ky.  612,  18  S.  W.  532. 

31  Com.  T.  Holmes,  157  Mass.  233,  32  N.  R  6,  34  Am.  St  Bep.  270; 
Hall  V.  State,  31  Tex.  Cr.  It  565,  21  S.  W.  368;  Painter  v.  People. 
147  lU  444,  35  N.  E.  64. 

«2  People  V.  Harris,  136  N.  Y.  423,  33  N.  B.  65. 

ts  Johnson  y.  State,  94  Ala.  35,  10  South.  667;  Wllkerson  ▼.  Stote, 
31  Tex.  Cr.  R.  86,  19  S.  W.  903;  State  t.  MacFarland,  83  K.  J.  Law, 
474,  83  Atl.  993,  Ann.  Cas.  1914B,  782. 

>«  State  y.  Ingram,  23  Or.  434,  31  Pac.  1049. 

«B  Perrln  v.  State,  81  Wis.  135,  50  N.  W.  516. 

28  State  y.  Cohn,  9  Ney.  179.    Or  that  bad  feelings  existed  between 
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PREPARATION  FOR  ACT 

197.  Any  fact  which  shows  preparation  by  the  defendant  for 
the  act  charged  is  admissible. 

Evidence  tending  to  show  that  the  defendant  made  prep- 
arations to  commit  the  act  charged  is  relevant,  for  it  tends 
to  render  probable  the  fact  that  he  did  commit  it.  Thus, 
the  fact  that  the  defendant  before  the  commission  of  the 
crime  procured  or  possessed  the  instruments,  or  instruments 
like  those,  with  which  the  crime  was  committed,  may  be 
shown.^^ 

On  indictment  for  murder  by  shooting,  it  may  be  shown 
that  before  the  killing  the  defendant  and  his  alleged  accom- 
plice practiced  shooting  at  a  mark ;  '•  or  that,  about  30  min- 
utes before  the  shooting,  the  defendant,  with  his  hat  pulled 
down  over  his  face,  approached  and  touched  his  alleged  ac- 
complice, and  that  thereupon  both  walked  off  towards  the 
place  where  the  murder  was  committed.^* 

So,  on  a  prosecution  for  homicide,  previous  threats  of  the 
defendant  to  kill  the  deceased  may  be  shown.*^ 


,  SUBSEQUENT  CONDUCT  OR  CONDITION 

OF  DEFENDANT 

198.  Any  conduct  or  condition  of  the  defendant  subsequent 
to  the  act  charged,  apparently  influenced  or  caused 
by  the  doing  of  the  act,  and  any  act  done  in  conse- 
quence of  it,  by  or  by  the  authority  of  the  defend- 
ant, may  be  shown.  But  self-serving  acts  cannot 
be  shown  by  the  defendant. 

the  accu^  and  the  occupant  of  the  building.  State  t.  Barrett,  151 
N.  O.  665.  65  S.  B.  894. 

2T  R.  V.  Palmer,  Steph.  Dig.  Bv.  (Chase's  Ed.)  15 ;  Com.  v.  Blair, 
126  Mass.  40;  Ck)lt  v.  People,  1  Parker,  Cr.  R.  (N.  Y.)  611;  Com.  v. 
Roach,  106  Mass.  280. 

•»  People  V.  McGuire,  135  N.  Y.  639.  32  N.  E.  146. 

a»  Rodriquez  y.  State,  32  Tex.  Or.  R.  259,  22  S.  W.  978. 

so  Com.  V.  Goodwin.  14  Gray  (Mass.)  65 ;  State  v.  Hoyt,  46  Conn. 
330;  Redd  v.  State.  68  Ala.  492. 
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The  fact  that  the  defendant,  after  the  alleged  crime,  caus- 
ed circumstances  to  exist  tending  to  give  to  the  facts  of  the 
case  an  appeai^mce  favorable  to  himself ;  •*  that  he  destroy- 
ed or  concealed  things  or  papers  which  might  criminate  him, 
or  prevented  the  presence,  or  procured  the  absence,  of  per- 
sons who  might  have  been  witnesses,*'  or  suborned  persons 
to  give  false  testimony ;  ••  or  that  he  fled  or  concealed  him- 
self or  otherwise  attempted  to  escape,  or  resisted  arrest,** 
or  made  false  statements  as  to  his  movements  at  or  about 
the  time  of  the  crime,  or  as  to  other  material  facts,*'  or, 
after  the  crime,  had  possession  of  the  fruits  of  the  crime,  as 
of  the  property  stolen  after  a  burglary,  larceny,  or  robbery,** 
or  his  attempt  to  dispose  or  disposition  of  it*' — may  be 
shown  against  him. 

The  defendant  cannot  show  self-serving  acts  before  or 
subsequent  to  the  crime,  for  this  would  permit  him  to  make 
evidence  for  himself.    Thus,  on  indictment  for  murder,  the 

«i  IL  V.  Patch,  Steph.  Dig.  Ev.  (Chase's  Ed.)  15;  Gardiner  v.  Peo- 
ple, 6  Parker,  Cr.  R.  (N.  Y.)  157;  State  v.  Williams,  27  Vt  726; 
Com.  V.  Wehster,  5  Cush.  (Mass.)  295,  52  Am.  Dec  711. 

8  2  Adams  v.  People,  9  Hun  (N.  Y.)  89. 

««  State  V.  Williams,  supra;   Donohue  v.  People,  56  N.  Y.  208. 

8*  Jamison  v.  People,  145  111.  357,  34  N.  B.  486;  Cummins  v.  Peo- 
ple, 42  Mich.  142,  3  N.  W.  305;  Com.  v.  Tolliver.  119  Mass.  312;  Fox 
V.  People,  95  111.  71;  Ryan  v.  People,  79  N.  Y.  593;  Horn  v.  State, 
102  Ala.  144,  15  South.  278;  State  v.  Mallon,  75  Mo.  355;  State  v. 
Taylor  (Mo.)  22  S.  W.  806.  Or  to  escape  from  Jail  after  arrest 
Ryan  v.  State,  83  Wis.  486,  53  N.  W.  836;  Elmore  v.  State,  98  Ala, 
12,  13  South.  427;  State  v.  Howell,  117  Mo.  307.  23  S.  W.  263;  State 
V.  Hobgood,  46  La.  Ann.  855,  15  South.  406.  Aiding  escape  of  ac- 
compUce.  People  v.  Rathbun,  21  Wend.  (N.  Y.)  509.  Living  under 
assumed  name  in  another  state.  State  y.  Whitson,  111  N.  C.  695,  16 
S.  R  332.  Possession  of  instruments  to  effect  escape  from  Jail. 
State  V.  Duncan,  116  Mo.  288,  22  S.  W.  699.  As  to  explanation  of  his 
conduct  by  the  defendant,  see  Taylor  v.  Com.,  90  Va.  109,  17  S.  B. 
812;  Lewallen  v.  State.  33  Tex.  Cr.  R.  412.  26  S.  W.  832. 

85  state  V.  Bradley,  64  Vt.  466,  24  Atl.  1053 ;  CJom.  v.  Johnson,  162 
Pa.  63,  29  Atl.  280;  Com.  v.  Goodwin,  14  Gray  (Mass.)  55. 

8«  Stover  V.  People,  56  N.  Y.  315;  State  v.  Brewster,  7  Vt  122; 
State  V.  Hodge,  50  N.  H.  510;  Com.  v.  Parmenter,  101  Mass.  211- 
Provided  the  fact  of  such  possession  is  not  so  long  after  the  crime, 
or  accompanied  by  such  circumstances,  as  to  render  it  immateriaL 
Sloan  V.  People,  47  111.  76;  Jones  v.  State,  26  Miss.  247. 

•T  Foster  v.  People,  63  N.  Y.  619. 
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defendant  cannot  show  that  he  went  to  the  house  of  deceas- 
ed and  offered  to  wait  on  him,**  or  that  he  offered  to  surren- 
der himself.** 

Silence  of  the  defendant  when  charged  with  a  crime  is 
-elsewhere  considered.** 


STATEMENTS  ACCOMPANYING  ACTS 

199.  Whenever  any  act  may  be  proved,  statements  accom- 
panying and  explaining  that  act,  made  by  or  to  the 
person  doing  it,  may  be  proved,  if  they  are  neces- 
sary to  understand  it. 

Thus,  where  the  question  was  whether  a  person  was  in- 
sane, and  the  fact  that  he  acted  upon  a  letter  received  by 
him  was  part  of  the  facts  in  issue,  the  contents  of  the  letter 
were  held  admissible  as  statements  accompanying  and  ex- 
plaining his  conduct.** 


STATEMENTS  IN  THE  PRESENCE  OF 

DEFENDANT 

200.  When  the  defendant's  conduct  is  in  issue,  or  is  relevant 
to  the  issue,  statements  made  in  his  presence  and 
hearing,  by  which  his  conduct  is  likely  to  be  affect- 
ed, are  admissible. 

If  a  statement  made  in  the  hearing  of  a  person  is  such 
that,  if  false,  he  would  naturally  deny  it,  his  silence  and  ac- 
quiescence tend  to  show  that  the  facts  stated  are  true.**  So, 
if  a  person  is  accused  of  a  crime,  and  does  not  deny  it,  or  if 
he  allows  a  statement  imputing  a  crime  to  him  to  go  unan- 
swered, the  statement  and  his  conduct,  including  his  silence 

••State  V.  Whitson,  HI  N.  C.  695,  16  S.  B.  332. 
••  State  y.  Smith,  114  Mo.  406,  21  S.  W.  827.    See  State  y.  WUklns, 
66  Vt.  1.  28  Atl.  323. 
*o  Post,  p.  601. 

*i  Steph.  Dig.  Ev.  (Chase's  BJd.)  19. 
42  State  V.  WUklns,  66  Vt.  1.  28  AtL  323, 
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if  he  does  not  answer,  or  his  reply  if  he  does,  may  be  shown 
on  his  prosecution  for  the  crime.**  The  statement  must 
have  been  made  in  his  hearing,  and  must  have  been  under- 
stood by  him ;  **  and  it  must  have  been  such  a  statement, 
and  made  under  such  circumstances,  that  he  could  and 
should  have  replied  *'— or  his  silence  cannot  be  regarded  as 
raising  any  inference  against  him.  Some  courts  hold  that 
a  person  when  under  arrest  is  not  called  upon  to  deny 
charges,  and  that  his  silence  when  accused  under  such  cir- 
cumstances cannot  be  used  against  him.*"  Of  course,  it  is 
always  open  for  him  to  explain  his  silence  and  rebut  the  in- 
ference arising  from  it.*^ 


CONDUCT  AND  COMPLAINT  BY  PERSON 

INJURED 

201.  In  prosecutions  for  rape,  the  conduct  of  the  woman, 
and  particularly  the  fact  that  she  made  complaiht 
after  (according  to  some  of  the  cases  soon  after) 
the  crime  was  committed,  may  be  shown;  but  the 
particulars  of  the  complaint  are  not  admissible. 

This  rule  probably  does  not  apply  in  any  other  cases  than 
those  of  rape,  unless  the  acts  or  complaint  are  done  or  made 

«s  Rex  v.  Edmunds,  6  Car.  &  P.  164;  Com.  ▼.  Brailey,  134  Mass. 
627;  Kelley  v.  People,  55  N.  Y.  565, 14  Am.  Rep.  342;  Com.  v.  Brown, 
121  Mass.  69;  State  v.  Bradley,  64  Vt.  466,  24  Atl.  1053;  Com.  v. 
Trefethen,  157  Mass.  180,  31  N.  E.  961,  24  L.  R.  A.  235;  Brown  v. 
State,  32  Tex.  Or.  R.  119,  22  S.  W.  596;  State  v.  Belknap,  39  W. 
Va.  427,  19  S.  E.  507;  Com.  v.  Ballon,  229  Pa.  323,  78  Atl.  831.  The 
fact  that  the  defendant  was  under  arrest  at  the  time  does  not  make 
such  evidence  inadmissible.  People  v.  Amaya,  134  Cal.  531,  66  Pac. 
794. 

*4  Lanergan  v.  People,  39  N.  Y.  39 ;   Com.  v.  Sliney,  126  Mass.  49. 

*6  Bell  V.  State,  93  Ga.  557,  19  S^  B.  244;  Broyles  v.  State  ex  rel. 
De  Long,  47  Ind.  251;  People  v.  WlUett,  92  N.  Y.  29;  Com.  v.  Walk- 
er, 13  Allen  (Mass.)  570;  Kelley  v.  People,  55  N.  Y.  571,  14  Adx.  Rep. 
342;   Slattery  v.  People,  76  lU.  217;   Bob  v.  State,  32  Ala.  560. 

*«Com.  V.  McDermott,  123  Mass.  440,  25  Am.  Rep.  120;  Com.  v. 
Kenney,  12  Mete.  (Mass.)  235,  46  Am.  Dec.  672.  Contra,  Kelley  v. 
People,  55  N.  Y.  565.  14  Am.  Rep.  342;  Murphy  v.  State,  36  Ohio  St 
628;  People  y.  Amaya,  134  CaL  531,  66  Pac.  794. 

*7  Slattery  v.  People,  supra. 
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SO  soon  after  the  crime  that  they  may  be  considered  a  part 
of  the  res  gestae ;  *®  but  it  is  well  settled  that  the  rule  applies 
in  cases  of  rape.**  The  evidence  is  admitted  only  in  cor- 
roboration of  the  testimony  of  the  woman,  and  it  seems  that 
unless  she  testifies  it  is  not  admissible."**  The  evidence  is  in 
most,  but  not  all,  states,  confined  to  the  fact  of  complaint, 
and  the  state  cannot  prove  the  terms  or  particulars — ^that  is, 
what  she  said — unless  it  can  do  so  as  part  of  the  res  gestae."^ 
Some  of  the  cases  require  that  the  complaint  shall  have 
been  made  soon  after  the  crime,  and  this  would  seem  to  be  a 
good  rule.*^^  Other  courts  do  not  place  this  restriction  on 
the  competency  of  the  evidence,  but  leave  the  delay  to  be 
considered  by  the  jury  in  weighing  the  evidence."* 

*«  Haynes  v.  Com.,  28  Grat.  (Va.)  042. 

*•  State  V.  Bedard,  65  Vt.  278,  26  Atl.  719 ;  State  v.  Langford,  45 
La.  Ann.  1177,  14  South.  181,  40  Am.  St.  Rep.  277 ;  Bacclo  v.  People, 
41  N.  Y.  265;  State  v.  Knapp,  45  N.  H.  148;  State  v.  Warner.  74 
Mo.  83;  Johnson  v.  State,  17  Ohio,  593;  Poison  v.  State,  137  Ind. 
519,  35  N.  E.  907;  State  v.  Yocum,  117  Mo.  622.  23  S.  W.  765;  Proper 
V.  State,  85  Wis.  615,  55  N.  W.  1635;  Johnson  v.  State,  21  Tex.  App. 
368,  17  S.  W.  252;  Territory  v.  Godfrey,  6  Dak.  46,  50  N.  W.  481; 
Territory  v.  Kirby,  3  Ariz.  288,  28  Pac.  1134;  People  v.  Bianchlno, 
5  Cal.  App.  633,  91  Pac.  112. 

80  See  Hombeck  ▼.  State,  35  Ohio.  St.  277,  35  Am.  Rep.  608.  In 
California  it  is  held  that  this  rule  does  not  apply  where  the  prosecu- 
trix is  too  young  to  testify.  People  v.  Bianchlno,  5  Cal.  App.  633,  91 
Pac.  112. 

"iSee  the  cases  above  dted,  and  see  Higgins  v.  People,  58  N.  Y. 
377;  State  v.  Langford,  supra;  State  v.  Ivins,  36  N.  J.  Law,  233; 
State  V.  Fitzsimon,  18  R.  I.  236,  27  Att.  446,  49  Am.  St  Rep.  766; 
Thompson  v.  State,  38  Ind.  39;  Castillo  v.  State,  31  Tex.  Cr.  R.  145, 
19  S.  W.  892,  37  Am.  St  Rep.  794;  People  v.  Stewart,  97  Cal.  238, 
32  Pac.  8.  Contra,  State  y.  Kinney,  44  ConJh.  153,  26  Am.  Rep.  436; 
Burt  V.  State,  23  Ohio  St  3W. 

62  Richards  v.  State,  36  Neb.  17,  53  N.  W.  1027 ;  People  v.  Loftus, 
58  Hun,  606,  11  N.  Y.  Supp.  905.  Where  the  prosecutrix  was  only 
five  years  old,  it  was  held  that  complaints  made  a  week  after  the 
offense  was  committed  were  not  too  remote.  People  y.  Bianchlno,  6 
Cal.  App.  633,  91  Pac.  112. 

s«  State  y.  Mulkem,  85  Me.  106,  26  AtL  1017;  State  y.  NUes,  47 
Vt  82;  State  y.  Byrne,  47  Conn.  465. 
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RES  GESTiE 

202.  Every  fact  which  is  part  of  the  same  transaction  as  the 
facts  in  issue  is  to  be  deemed  relevant  to  the  facts^ 
in  issue,  although  it  may  not  be  actually  in  issue, 
and  although,  if  it  were  not  part  of  the  same  trans- 
action, it  might  be  excluded  as  evidence  of  another 
crime,  or  as  hearsay.  Facts  which  are  thus  a  part 
of  the  same  transaction  are  said  to  be  admissible 
as  part  of  the  res  gestae. 

Facts  which  are  not  themselves  in  issue,  but  which  are 
part  of  the  same  transaction  as  the  facts  in  issue,  or,  as  it 
is  generally  expressed,  part  of  the  res  gestae,  are  admitted 
because  they  explain  or  qualify  the  facts  in  issue,  though,  if 
they  were  not  part  of  the  same  transaction,  they  might  be 
excluded  as  hearsay,  or  might,  though  relevant,  be  excluded 
by  some  other  arbitrary  rule  of  law.'* 

Thus,  on  trial  for  murder  of  a  police  officer  while  repelling 
an  attack  from  associates  of  a  man  in  his  custody,  whom  he 
had  arrested  half  an  hour  before,  as  one  of  a  number  of  men 
engaged  in  firing  guns  in  a  public  place,  evidence  that  the 
accused  had  been  among  the  men  so  engaged  is  admissible 
as  part  of  the  res  gestae.'' 

So,  where,  on  a  trial  for  murder,  the  evidence  shows  that 
the  defendant  fired  the  fatal  shot  while  making  an  assault, 
with  two  companions,  on  a  dwelling  occupied  by  the  deceas- 
ed, the  state  may  prove  that  during  the  affray  one  of  the 
defendant's  companions,  using  the  defendant's  pistol,  shot 
at  and  wounded  another  person.'* 

»*Com.  V.  Costley,  118  Mass.  1;  Lander  v.  People,  104  111.  248; 
Com.  v.  Densmore,  12  Allen  (Mass.)  535 ;  People  v.  Davis,  56  N.  Y. 
102;  Bighmy  v.  People,  79  N.  Y.  546;  Little  v.  Com.,  26  Grat  (Va.) 
921;  Banks  v.  State,  157  Ind.  190,  60  N.  E.  1087;  Watson  v.  State 
(Tex.  Cr.  App.)  50  S.  W.  340;  People  v.  Yund,  163  Mich.  504,  128  N. 
W.  742. 

6B  State  y.  Donelon,  45  La.  Ann.  744,  12  South.  922. 

»6  People  V.  Parker,  137  N.  Y.  535,  32  N.  E.  1013. 
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Other  Climes 

When  a  man  is  being  tried  for  one  crime,  the  st-ate  can- 
not prove  the  commission  by  him  of  another  crime,  in  no 
way  connected  with  the  crime  charged.*^  But  if  the  other 
crime  was  committed  as  part  of  the  same  transaction,  and 
tends  to  explain  or  qualify  the  fact  in  issue,  it  may  be 
shown.'*  Thus,  on  indictment  for  murder,  evidence  that 
the  defendant,  immediately  after  shooting  the  deceased,  pro- 
ceeded to  shoot  at  and  threaten  the  mother  of  the  deceased^ 
who  was  present  and  witnessed  the  killing,  is  admissible 
as  part  of  the  res  gestae  to  show  the  animus  of  the  defend- 
ant." 

So,  on  a  prosecution  for  obtaining  money  by  false  pre- 
tenses, where  it  appears  that  about  the  time  of  the  offense 
the  defendant  induced  the  prosecuting  witness  to  invest  an- 
other sum  of  money  in  bonds  which  she  was  afterwards  in- 
formed by  letters  were  worthless,  and  that  she  showed  the 
letters  to  the  defendant,  who  refused  an  explanation,  such 
letters  are  admissible,  as  part  of  the  res  gestae,  to  show  the 
defendant's  intent  to  defraud.*** 

The  other  crime,  however,  must  be  a  part  of  the  same 
transaction.** 

Hearsay 

Ordinarily,  declarations  are  inadmissible  as  hearsay,**  but 
\  declarations  which  form  part  of  the  res  gestae  are  admis- 
sible.*' 

»T  Post,  p,  607. 

»8  Hargrove  t.  State,  83  Tex.  Cr.  R.  431,  26  S.  W.  993;  Davis  ▼. 
State,  32  Tex.  Cr.  R  377,  23  S.  W.  794. 

s»  Killins  V.  State,  28  Fla.  313,  9  South.  711.  And  see  State  v. 
Gainor,  84  Iowa,  209,  50  N.  W.  947;  Wilkerson  v.  State,  31  Tex. 
Cr.  B.  86,  19  S.  W.  903 ;  Johnson  v.  State,  88  Ga.  203,  14  S.  B.  208 ; 
Com.  V.  Scott,  123  Mass.  222,  25  Am.  Rep.  81;  People  v.  Mead,  50 
Mich.  228,  15  N.  W.  95 ;  Hargrove  v.  State,  33  Tex.  Cr.  R.  431,  26 
S.  W.  993. 

•0  People  V.  Lewis,  62  Hun,  622,  16  N.  Y.  Snpp.  881. 

•1  People  V.  Lane,  100  CaL  379,  34  Pac.  856;   post,  p.  60a 

•2  Poet,  p.  615. 

•«Post.  p.  616;  People  v.  Stanley,  101  Midi.  93»  68  N.  W.  498; 
State  V.  Badnelley,  32  R.  I.  878,  79  Atl.  834. 
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Thus,  on  indictment  for  burglary,  the  complaining  wit- 
ness may  testify  that  she  gave  the  alarm,  and  told  a  police 
officer  the  direction  she  thought  1;he  burglar  had  taken  in 
leaving  the  house."*  And,  on  indictment  for  robbery,  de- 
scriptions of  the  offender  given  by  eyewitnesses  immediate- 
ly after  the  robbery  have  been  admitted  as  part  of  the  res 
gestae."*  And,  on  prosecution  for  murder  while  resisting 
arrest,  a  remark  of  a  bystander  to  an  officer  that  "there  is 
the  man  that  did  it"  (that  is,  committed  the  offense  for 
which  the  arrest  ^vas  being  made)  is  admissible.*'  On  a 
prosecution  for  murder,  it  may  be  shown  that  a  person  in 
the  room  with  the  deceased  when  he  was  shot  saw  a  man 
with  a  gun  pass  a  window,  and  thereupon  exclaimed, 
"There's  Butcher!"  (a  name  by  which  the  defendant  was 
known). "^  On  indictment  for  manslaughter  by  carelessly 
driving  over  the  deceased,  a  statement  made  by  the  deceas- 
ed, as  to  the  cause  of  his  accident,  as  soon  as  he  was  picked 
up,  was  allowed  to  be  proved,  though  it  was  not  a  dying 
declaration."*  And,  on  a  prosecution  for  murder,  a  state- 
ment made  by  the  defendant  a  few  minutes  after  the  homi- 
cide, and  near  the  place,  and  in  the  presence  and  hearing  of 

«*  State  V.  Moore,  117  Mo.  395,  22  S.  W.  1086. 

•5  Jordan  v.  Com.,  25  Grat  (Va.)  943. 

««  State  V.  Duncan,  116  Mo.  288,  22  S.  W.  699. 

•T  R.  V.  Fowkes,  Steph.  Dig.  Ev,  (Chase's  Ed.)  9;  Bedlngfield's 
Oase,  14  Am.  Law  Rev.  817,  15  Am,  Law  Rev.  1,  71.  So  of  an  ex- 
clamation by  a  boy  four  years  old  that  "the  bums  killed  pa  with  a 
broomstick,"  which  was  made  from  ten  to  thirty  seconds  after  the 
fatal  assault.  State  v.  Laseckl,  90  Ohio  St.  10,  106  N.  E.  600,  L.  R. 
A.  1915E,  202,  Ann.  Cas.  1916C,  1182.  » 

08  Rex  V.  Foster,  6  Car.  &  P.  325.  On  an  indictment  against  A. 
for  nimrder  by  stabbing,  a  declaration  by  the  deceased,  made  imme- 
diately after  the  mortal  wound  was  inflicted,  that  "A.  has  stabbed 
me,"  is  admissible  as  part  of  the  res  gestae.  Com.  v.  Hackett,  2 
Allen  (MassO  136.  And  see  Com.  v.  M'Pike,  3  Cush.  (Mass.)  184,  50 
Am.  Dec.  727;  Pilcher  v.  State,  32  Tex.  Cr.  R.  557,  25  S.  W.  24; 
People  V.  Simpson,  48  Mich.  474,  12  N.  W.  662.  But  see  Reg.  v.  Bed- 
ingfield,  14  Cox,  Cr.  Ca&  341,  in  which  it  was  held,  on  indictment  of 
A.  for  cutting  B.'s  throat,  where  the  question  was  whether  A.  or  B. 
hinfcelf  did  the  cutting,  a  statement  by  B.  when  running  out  of  the 
room  Immediately  after  the  act  was  done  was  not  allowed  to  be 
proved. 
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eyewitnesses  of  the  homicide,  who  were  not  introduced  as 
witnesses  by  the  state,  should  be  admitted,  at  the  instance 
of  the  defendant,  as  part  of  the  res  gestae,** 

Tho  declaration  must  be  part  of  the  same  transaction. 
Thfis  on  the  prosecution  of  a  physician  for  killing  a  woman 
in  attempting  to  procure  an  abortion,  a  statement,  made  by 
the  woman  after  returning  home  from  the  defendant's  office, 
as  to  what  the  defendant  had  said  and  done  there^  was  ex- 
eluded.''^ 

OTHER  CRIMES 

203.  Evidence  of  another  crime  than  that  charged  is  only 
'admissible  in  the  following  cases : 

(a)  Where  it  falls  within  one  of  the  rules  heretofore  stat-' 

ed,  it  is  admissible. 

(b)  Where  it  shows  the  existence  at  the  time  of  the 

.crime  charged  of  any  intention,  knowledge,  good  or 
bad  faith,  malice,  or  other  state  of  mind,  tlie  exist- 
ence df  which  is  in  issue  or  is  relevant  to  the  issue. 
But  other  crimes  cannot  be  proved  merely  in  order 
to  show  that  the  defendant  was  likely  to  commit 
the  crime  charged. 

(c)  When  there  is  a  question  whether  the  act  charged 

was  accidental  or  intentional,  the  fact  that  such 
act  formed  part  of  a  series  of  similar  occurrences, 
in  each  of  which  the  defendant  was  concerned,  is 
admissible.  This  is  called  the  proof  of  facts  show- 
ing system. 

It  is  well  settled  that  on  a  prosecution  for  one  crime  it 
cannot  be  shown  that  the  defendant  on  another  occasion 
committed  another  crime,  even  though  it  may  be  a  crime  of 

«»  Little  V.  Com.,  25  Grat  (Va.)  921. 

70  People  ▼.  Davis,  56  N.  Y.  95.  And  see  People  ▼.  Newton,  96 
Mich.  586,  56  N.  W.  69;  Shoecraft  v.  State,  137  Ind.  433,  36  N.  E. 
1113.  "The  doctrine  of  res  gestae  as  applied  to  exclamations  should 
have  its  limits  determined,  not /by  the  strict  meaning  of  the  word 
'contemporaneous/  but  rather  by  Uie  causal,  logical,  or  psychological 
relation  of  such  exclamation  with  the  primary  facts  in  controversy." 
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the  same  sort/*  unless  the  case  falls  within  one  of  the  ex- 
ceptions hereafter  stated. 

Rules  Heretofore  Stated 

If  evidence  of  another  crime  is  admissible  under  anjr  of 
the  rules  heretofore  stated,  it  is  not  rendered  inadmissible 
merely  because  it  shows  the  commission  of  another.  Where 
evidence  offered  tends  to  prove  commission  of  the  crime 
charged,  it  is  not  inadmissible  because  it  also  tends  to  prove 
the  commission  by  the  defendant  of  another  crime.^* 

Bvrdence  of  another  and  distinct  crime  is  admissible  if 
it  was  committed  as  part  of  the  same  transaction,  and  forms 
part  of  the  res  gestae.  On  indictment  for  murder^  for  in- 
stance, it  may  be  shown  that  the  defendant,  imm'ediately 
before  or  at  the  time  of  the  murder,  robbed  the  deceased,  or 
that  he  killed  or  attempted  to  kill  a  bystander.'' 

State  T.  Laseckl,  90  OUo  St  10,  106  N.  E.  660,  L.  R.  A.  1915E,  202. 
Ann.  Gas.  1916G,  1182. 

71  R.  y.  Cole,  Steph.  Dig.  By.  (Chase's  Bd.)  24;  Holder  ▼.  State,  58 
Ark.  473, 25  S.  W.  279;  Chaffin  v.  State  (Tex.  Cr.  App.)  24  S.  W.  411; 
People  V.  Gibbs,  93  N.  Y.  470 ;  State  v.  Young,  119  Mo.  495,  24  S.  W. 
1038;  Com.  y.  CampbeU,  7  Allen  (Mass.)  541,  83  Anx  Dec  7t)5;  Shaff- 
ner  v.  Com.,  72  Pa.  60,  13  Am.  Rep.  649 ;  People  r.  Lane,  100  Cal 
379,  84  Pac.  856;  State  v.  Bates,  46  La.  Ann.  849,  15  Soath.  201: 
State  V.  Kelley,  65  Vt  531,  27  Atl.  203,  36  Am.  St.  Rep.  884 ;  People 
V.  Fitzgerald,  166  N.  Y.  253,  50  N.  E.  846;  Campbell  v.  State,  55 
Tex.  Cr.  R.  277,  116  S.  W.  581.  This  rule  extends  to  proof  of  an  ac- 
cusation of  another  crime,  as  jvell  as  to  evidence  of  its  commission. 
People  V.  Argentos,  156  Cal.  720,  106  Pac.  65.  The  general  rule  has 
been  relaxed  in  prose<^tions  for  illicit  intercourse,  incest, 'adultery, 
and  seduction.  In  these  cases  many  courts  hold  that  previous  acts 
of  improper  familiarity  between  the  parties  are  admissible.  State 
V.  Hilberg,  22  Utah,  27,  61  Paa  215 ;  People  v.  Gibson,  255  lU.  302, 
99  N.  E.  599,  48  L.  R.  A.  (N.  S.)  236.  But  not  so  similar  acts  be- 
tween defendant  and  other  parties.    People  v.  Gibson,  supra. 

72  state  V.  Madigan,  57  Minn.  425,  59  N.  W.  490;  Moore  v.  U.  S., 
150  U.  S.  57,  14  Sup.  Ct  26,  37  L.  Ed.  996 ;  Horn  v.  State,  102  Ala. 
144,  15  South.  278 ;  State  v.  Phelps,  5  S.  D.  480,  59  N.  W.  471 ;  Fra- 
zier  V.  State,  135  Ind.  38,  34  N.  E.  817 ;  People  ▼.  Argentos,  156  Cal 
720,  106  Pac  65. 

78  Hargrove  v.  State,  33  Tex.  Cr.  R.  431,  26  S.  W.  993;  Coixt  v. 
Scott,  123  Mass.  222,  25  Am.  Rep.  81 ;  People  v.  Mead,  50  Miclk  228^ 
16  N.  W.  95 ;  ante,  p.  605,  and  cases  there  cited. 
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Again,  if  the  commission  of  the  other  crime  supplies  a 
motive  for  the  crime  charged  it  may  be  proved."'* 

And  it  may  be  proved  if  it  shows  preparation  for  the 
crime  charged/'  or  if  it  constitutes  conduct  subsequent  to 
the  crime  cnarged,  and  was  apparently  influenced  thereby.^'^ 

_  * 

Acts  Showing  Intention^  Knowledge,  Good  Faith,  etc. 

Whenever  the  existence  of  any  particular  intention, 
knowledge,  good  or  bad  faith,  malice  or  other  state  of  mind 
is  in  issue,  and  the  commission  of  another  crime  tends  to 
prove  its  existence,  the  other  crime  may  be  shownJ*  The 
evidence  is  admitted  for  this  purpose  only,  and  not  to  show 
that  the  defendant  was  likely  to  commit  the  crime  in  ques- 
tion. For  the  latter  purpose  it  is  never  admissible.  On  in- 
dictment for  receiving  stolen  goods  from  a  certain  person, 
it  has  been  held  that  it  cannot  be  shown  that  the  defendant 
at  other  times  received  stolen  goods  from  other  persons,^* 
but  it  may  be  shown  that  at  other  times  he  received  other 
stolen  goods  from  the  same  person,  for  the  purpose  of  show- 
ing his  knowledge  that  the  goods  in  question  had  been 
stolen.''*    So  where  the  defendant  is  charged  with  uttering 

T*Ante,  p.  607;  Painter  v.  People,  147  lU.  444,  36  N.  B.  64;  Peo- 
ple T.  Dailey,  143  N.  T.  638,  37  N.  E.  823 ;  Pierson  v.  People,  79  N. 
Y.  424,  35  Am.  Rep.  524;  Com.  v.  Choate,  105  Mass.  458;  CJom.  v. 
Ferrigan,  44  Pa.  386;  People  v.  Argentos,  156  Cal.  720,  106  Pac.  65. 
But  it  must  tend  to  establish  the  specific  motive  underlying  the 
dime  charged,  or  a  motive  connnon  to  both  crimes,  or  it  is  not  ad- 
missible. Pe<^l6  y.  Molineux,  168  N.  Y.  264,  61  N.  E.  286,  62  L.  B. 
A.  193. 

76  Ante.  p.  509;  State  v.  Fitzsimon,  18  R.  I.  236,  27  Atl.  446,  49  Am. 
St.  Rep.  766 ;  C5om.  ▼.  Ohoate,  105  Mass.  458 ;  Hope  v.  People,  83  N. 
Y.  418,  38  Am,  Rep.  460;  People  t.  Wood,  3  Parker,  Cr.  R.  (N.  Y.)  681. 

T6  Ante,  p.  599. 

T7  Dunn's  Case,  .1  Moody,  Grown  Gas.  146;  People  t.  Shulman,  80 
N.  Y.  373,  note;  Gopipermian  v.  People,  56  N.  Y.  591;  Com.  v.  Brad- 
ford, 126  Mass.  42 ;  Ck>m.  t.  Jackson,  132  Mass.  16 ;  Kramer  v.  Com., 
87  Pa.  299;  People  v.  Welnseimer,  117  App.  Div.  603,  102  N.  Y.  Supp. 
579 ;    Cnark  v.  ij^eople,  224  IlL  554,  79  N.  B.  941. 

f»  Ck)leman  v.  People,  55  N.  Y.  81.  See,  also.  State  v.  Bowen,  43 
Utah,  111,  134  Pac.  623.  Ck>ntra,  where  the  different  goods  had  been 
stolen  from  the  same  person.  Sapir  y.  U.  S.,  174  Fed.  219,  98  O.  0.  A. 
227.  ^  • 

TO  Dunn's  Case,  supra ;  Gopperman  v.  People,  56  N.  Y.  591i 

Glabk  Gr.Pboc.(2d  Ed.)— 39 
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a  forged  instrument  or  counterfeit  coin,  knowing  it  tp  be 
counterfeit,  it  may  be  proved,  for  the  purpose  of  showing 
the  guilty  knowledge,  that  before  and  after  the  act  charged 
he  uttered  counterfeit  coin  or  forged  instruments.**  And 
on  an*  action  or  indictment  for  libel,  other  defamatory  state- 
ments published  by  the  defendant  concerning  the  same  per- 
son are  admissible  to  show  malice.'^  On  indictment  for 
murder  it  is  always  competent  to  show  previous  assaults  or 
attempts  by  the  defendant  to  kill  the  deceased  for  the  pur- 
pose of  rebutting  the  defense  of  accident,  or  self-defense, 
and  to  show  the  necessary  malice  aforethought.'*  And  gen- 
erally, for  the  purpose  of  showing  a  criminal  intent  or 
malice,  previous  attempts  by  the  defendant  to  commit  the 
same  crime  may  be  shown..  Thus  on  indictment  under  a 
statute  for  maliciously  burning  a  building,  or  at  common 
law  for  arson,  it  may  be  shown  that  the  defendant  had  set 
fire  to-  the  same  tuilding  three  days  before.®* 

Facts  Showing  System 

When  there  is  a  question  whether  the  act  charged  was 
accidental  or  intentional,  the  fact  that  the  act  formed  part 
of  a  series  of  similar  acts,,  in  each  of  which  the  defendant 
was  concerned,  is  relevant,  and  the  similar  acts  may  be 
shown  though  they  constitute  separate  crimes.  The  fact  of 
system  thus  shown  tends  to  prove  that  the  act  in  question 
was  not  accidental  but  intentional.**    Thus  on  indictment 

80  Reg.  V.  Francis,  L.  R.  2  Crown  Cas.  128;  Reg.  v.  CJooper,  1  Q. 
B.  Div.  19 ;  CJom?.  v.  Coe,  115  Mass.  481 ;  Langford  v.  State,  33  Fla- 
233,  14  South.  815;  Mayer  v.  People,  80  N.  Y.  364;  Anson  v,  Pec^le, 
148  111.  4W,  35  N.  B.  145. 

81  Barrett  v.  Long,  3  H.  L.  Cas.  414;   State  ▼.  Riggs,  3d  Conn.  498. 

82  Painter  v.  People.  147  111.  444,  35  N.  E.  W. 

88  Com.  V.  Bradford,  126  Mass.  42;  Com.  v.  McCarthy,  119  Mass. 
354 ;  Kramer  v.  Com.,  87  Pa.  299 ;  State  v.  Hallock,  70  Vt  159,  40 
Atl.  51.  See  and  compare  Raymond  v.  Com.,  123  Ky.  368,  96  S.  W. 
515. 

84  Reg.  V.  Gray,  4  Fost  &  F.  1102;  People  ▼.  Wood,  8  Parker,  Cr. 
R.  (N.  Y.)  681;  People  v.  Tomlinson,  102  Oal.  19,  36  Pac.  506;  State 
V.  Lapage,  57  N.  H.  245,  294,  24  Amf.  Rep.  69;  State  v.  Walton,  114  N. 
O.  783,  18  S.  B.  945 ;  Barnard  v.  U.  S.,  162  Fed.  618,  89  C.  O.  A.  376; 
State  V.  Dobbins,  152  Iowa,  632,  132  N.  W.  805,  42  L.  R.  A,  (N.  Sj 
735. 
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for  setting  fire  to  a  house  in  order  to  obtain  the  insurance,  it 
may  be  shown  that  the  defendant  had  previously  lived  in 
two  other  Rouses  successively,  each  of  which  he  insured,  in 
each  of  which  a  fire  occurred,  and  that  after  each  of  these 
fires  the  defendant  received  payment  from  a  different  insur- 
ance office,  since  this  tends  to  show  that  the  fires  were  not 
accidental.'* 

On  indictment  for  forgery  and  embezzlement  it  appeared 
that  the  defendant  had  been  employed  by  the  prosecutor  tP 
pay  the  wages  of  the  latter's  laborers,  and  that  it  was  his 
duty  to  make  entries'  in  a  book  showing  the  amounts  paid 
by  him,  and  he  made  an  entry  showing  that  on  a  particular 
occasion  he  paid  more  than  he  really  did  pay.  On  the  ques- 
^tion  whether  the  false  entry  was  accidental  or  intentional  it 
was  held  competent  to  show  that  for  a  period  of  two  years 
the  defendant  made  other  similar  false  entries  in  the  same 
book,  the  false  entry  in  each  case  being  in  his  favor.*' 

On  indictment  of  a  woman  for  poisoning  her  husband  in 
September,  1848,  where  the  question  was  Whether  the  poi- 
son was  accidentally  or  intentionally  administered,  it  was 
held  competent  to  show  that  the  deceased's  three  sons  had 
the  same  poison  administered  to  them  in  December,  1848, 
March,  1849,  and  April,  1849,  and  that  the  meals  of  all  four 
were  prepared  by  the  defendant,  though  the  defendant  was 
separately  indicted  for  murdering  the  sons.'^ 

•B  Reg.  V.  Gray,  supra. 

««Reg.  V.  Richardson,  2  Fost.  &  F.  343..  So,  on  an  indictment 

against  a  police  officer  for  accepting  bribes,  evidence  of  acceptance 

'of  previous  bribes  from  the  same  person  is  admissible.    People  v. 

Grutz,  212  N.  Y.  72,  105  N.  E.  843,  Lw  R:  A.  IfilSD,  229,  Ann.  Cas. 

1915D,  167. 

87  Reg.  V.  Geering,  18  Law  J.  M.  Cas.  215.  ^But  where  there  is 
no  possibility  that  the  killing  was  done  accidentally,  evidence  of  a 
similar  poisoning  is  inadmissible  to  show  absence  of  accident  or  mis- 
take. People  V.  MoUneux,  168  N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A. 
193. 
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ACTS  AND  DECLARATIONS  OF  CONSPIRATORS 

204.  When  two  or  more  persona  conspire  to  commit  any 

offense,  everything  said,  done,  or  written  by  one  of 
them  in  the  execution  or  furtherance  of  their  com- 
mon purpose  is  admissible  as  against  each  of  them. 

205.  But  statements  by  one  conspirator  as  to  measures  tak- 

en, or  acts  done,  in  the  execution  or  furtherance  of 
such  common  purpose,  are  not  admissible  as  such 
^  as  against  any  of  the  others  \mless  made  in  their 
presence.  So  a  confession  made  by  one  conspirator 
after  the  conspiracy  was  ended  is  not  admissible 
against  another,  when  not  made  in  his  presence. 

206.  Evidence  of  acts  or  statements  admissible  under  these 

rules  cannot  be  given  unless,  apart  from  them,  the 
existence  of  the  conspiracy  is  prima  facie  proved. 

When  two  or*more  persons  conspire  together  to  commit 
any  offense,  each  makes  the  other  his  agent  for  the  execu- 
tion of  their  common  purpose,  and  every  act,  or  oral  or  writ- 
ten declaration,  done  or  made  by  one  of  them  in  the  execu- 
tion or  furtherance  of  this  purpose  is  deemed  to  be  done  or 
made  by  all  of  them,  and  is  therefore  admissible  against 
each.'*  But  declarations  by  one  of  the  conspirators,  not  in 
execution  or  furtherance  of  the  common  purpose,  but  mere- 
ly as  a  narrative  of  past  acts  or  measures  done  or  taken  in 
the  execution  or  furtherance  of  such  purpose  cannot  be 

8 •Keg.  V.  Blake,  6  Q.  B.  137;  Rex  v.  Hardy,  24  How.  State  Tr. 
451;  American  Fur  Co.  v.  U.  S.,  2  Pet.  358,  7  li.  Ed.  450;  WllUama 
V.  State,  47  Ind.  568 ;  Com,  v.  Scott,  123  Masa  222.  25  Am.  Rep.  81 ; 
Com.  ▼.  Brown,  130  Mass.  279 ;  Com.  v.  O'Brien,  140  Pa.  555.  21  Ati. 
385;  People  v.  Collins,  64  Cal.  293.  30  Pac.  847;  Seville  v.  State.  49 
Ohio  St.  117,  30  N.  E.  621,  15  L.  R.  A.  516 ;  State  v.  Duffy,  124  Ma 
1,  27  S.  W.  358 ;  Musser  v.  State,  157  Ind.  423,  61  N.  E.  1.  And  as 
against  conspirator  Joining  after  the  acts  were  done  or  declarations 
made.  Baker  v.  State,  80  Wis.  416,  50  N.  W.  518;  State  v.  Crab, 
121  Mo.  554,  26  S.  W.  548.  Threats  by  one  conspirator  on.prosecatlon 
for  murder.  State  v.  PhUlipe,  117  Mo.  389,  22  S.  W.  1079.  Acts  and 
declarations  of  employ^  of  conspirator.  State  7.  Grant,  86  Iowa, 
216,  53  N.  W.  120. 
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deemed  the  acts  or  declarations  of  all,  and  are  not  admis- 
sible except  against  those  who  did  or  made  them,  or  in 
whose  presence  they  were  done  or  made.'* 

Thus  where  the  question  was  whether  two  persons  con- 
spired together  to  cause  certain  imported  goods  to  be  pass- 
ed through  the  customhouse  on  pa3naient  of  too  small  an 
amount  of  duty,  the  fact  that  one  of  them  had  made  in  a 
book  a  false  entry,  necessary  .to  be  made  in  order  to  carry 
out  the  fraud,  was  held  admissible  against  the  other;  but 
the  fact  that  he  had  made  an  entry  on  his  check  book  show- 
ing that  he  had  shared  the  proceeds  of  the  fraud  with  the 
other  was  held  riot  to  be  admissible  against  the  latter.*® 

So  where  the  question  was  whether  the  defendant  com- 
mitted high  treason,  the  overt  act  charged  being  that  he 
presided  over  an  organized  political  agitation  calculated  to 
produce  a  rebellion,  and  directed  by  a  central  committee 
through  local  committees,  the  facts  that  meetings  were  held, 
speeches  delivered,  and  papers  circulated  in  different  parts 
of  the  country,  in  a  manner  likely  to  produce  rebellion  by, 
and  by  the  direction  of,  persons  shown  to  have  acted  in  con- 
cert with  the  defendant,  were  held  admissible  against  the 
defendant,  though  he  was  not  present  at  those  transactions, 
and  took  no  part  in  them  personally ;  but  an  account  given 
by  one  o^  the  conspirators  in  a  letter  to  a  friend,  of  his  own 
proceedings  in  the  matter,  not  intended  to  further  the  com- 
mon object,  and  not  brought  to  the  defendant's  notice,  was 
held  inad^missible.** 

Confessions  or  declarations  made  by  one  of  the  conspira- 
tors after  the  object  of  the  conspiracy  is  abandoned  or  ac- 
complished, not  being  declarations  in  the  execution  or  fur- 
therance of  such  object,  are  not  admissible  against  the  oth- 
ers when  not  made  in  their  presence.**  _  And,  of  course,  dec- 

•»Reg.  V.  Blake,  supra;  Rex  v.  Hardy,  supra;  Logan  v.  U.  S., 
144  U.  S.  263,  12  Sup.  Ct  617,  36  L.  Ed.  429;  People  v.  Davis,  56  N. 
Y.  95 ;   Heine  v.  Coiri.,  91  Pa.  145. 

90  Reg.  y,  Blake,  supra. 

•1  Rex  ▼.  Hardy,  supra. 

•a  Brown  v.  U.  S.,  150  U.  S.  93,  14  Sup.  C3t.  37,  37  L.  Ed.  1010; 
State  V.  Grant,  86  Iowa,  216,  53  N.  W.  120;  People  v.  Arnold,  46 
Midi.  268,  9  N.  W.  406;  Com.  7.  Ingraham,  7  Gray  (Mass.)  46;  State 
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larations  made  or  acts  done  by  one  conspirator  before  any 
conspiracy  at  all,  and  not  ratified  by  the  other,  are  not  ad- 
missible against  the  latter. •■ 

To  render  acts  or  declarations  of  one  person  admissible  ' 
against  another  under  this  rule,  the  court  must  be  first  satis- 
fied that,  apart  from  them,  there  are  prima  facie  grounds  for 
believing  in  the  existence  of  the  conspiracy.^*  The  con- 
spiracy need  not  be  shown  by  direct  evidence  as  to  the  un- 
lawful agreement.  It  is  sufficient  to  make  out  a  prima  facie 
showing  by  circumstantial  evidence.*"  The  court  will  gen- 
erally require  such  a  showing  before  admitting  evidence  of 
the  acts  or  declarations,  but  they  may,  in  the  discretion  of 
the  court,  be  admitted  on  the  promise  of  the  prosecuting 
attorney  to  afterwards  show  the  conspiracy,  and  afterwards 
excluded  on  his  failure  to  do  so.'* 

7.  Ross,  29  Mo.  32;  State  ▼.  Donelon,  45  La.  Ann.  744, 12  South.  922: 
Cable  V.  Com.  (Kyi)  20  S.  W.  220;  State  v.  Minton,  116  Mo.  605,  22 
S.  W.  808;  State  v.  Green,  40  S.  C.  328.  18  S.  B.  933,  42  Ahl  St. 
Rep.  872;  People  v.  Stevens,  47  Mich.  411,  11  N.  W.  220;  Gore  t. 
State,  58  Ala.  391;  Novkovlc  v.  State,  149  Wis.  665,  135  X.  W.  4®; 
Brber  v.  U.  S.,  234  Fed.  221,  148  C.  O.  A.  123;  Hicks  v.  State,  11  Ga. 
App.  265y  75  S.  E.  12.  Flight  of  one  conspirator  is  not  admissible 
as  evidence  against  the  othera  People  v.  Stanley,  47  Cal.  113,  17  Am. 
Rep.  401. 

•»  State  V.  Grant,  snpra;  McGraw  v.  Com,  (Ky.)  20  S.  W.  279; 
Logan  V.  U.  S.,  144  U.  S.  263,  12  Sup.  Ct  617,  86  L.  Ed.  429 ;  State 
V.  Melrose,  98  Mo.  591,  12  S.  W.  250;  State  v.  Hild^brand,  105  Mo. 
318,  16  S.  W.  9ia 

»*  Crosby  v.  People,  137  111.  325,  27  N.  E.  49;  Ormsby  v.  Pe<«)le. 
53  N.  Y.  472 ;  McGraw  v.  Com.  (Ky.)  20  S.  W.  279 ;  Amos  v.  State.  96 
Ala.  120,  11  South.  424;  Baker  v.  State,  80  Wis.  416.  50  N.  W.  518; 
Belcher  v.  State,  125  Ind.  419,  25  N.  E.  545 ;  Poflf  v.  Com.  (Ky.)  25 
S.  W.  883 ;  Jones  v.  State,  58  Ark.  390,  24  S.  W.  1073 ;  Stager  v.  U. 
S.,  233  Fed.  510,  147  C.  O.  A.  396. 

»B  Smith  V.  State  (Tex.  Cr.  App.)  20  S.  W.  576;  People  v.  Arnold, 
46  Mich.  268,  9  N.  W.  406 ;  Kelley  v.  People,  55  N.  Y.  565, 14  Am.  Rep. 
342. 

86  Hall  V.  State,  31  Fla.  176,  12  South.  449;  Hamilton  v.  People, 
29  Mich.  195;  State  v.  Grant,  86  Iowa,  216,  53  N.  W.  120;  State  v. 
Flanders,  118  Mo.  227,  23  S.  W.  1086. 
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HEARSAY 

207.  Hearsay  evidence  is  the  testimony  given  by  a  witness 
who  relates,  not  what  he  knows  personally  but 
what  olihets  have  told  him,  or  what  he  has  heard 
/    said  by  others,  and  is  admissible  only  in  exception- 
al cases. 


DECLARATIONS  OP  PERSONS  OTHER  THAN 

DEFENDANT 

208.  Declarations  by  persons  other  than  the  defendant  can- 
not be  proved, 

(a)  Unless  they  are  part  of  the  res  gestae,  or 

(b)  Unless  they  are  admissible  as  dying  declarations,*^  or 

(c)  Unless  they  are  admissible  as  declarations  by  author- 

ity of  the  defendant,"®  or 

(d)  Unless  they  are  admissible  as  evidence  given  in  a  for- 
mer proceeding.' 


8ft 


It  is  only  in  very  exceptionat  cases  that  the  declarations 
of  a  third  person  can  be  shown.  To  prove  the  facts,  the  per- 
son himself  must  be  called  as  a  witness  to  testify  as  to  the 
facts.^  Thus  it  is  error  in  a  criminal  case  to  admit  the  cry 
of  a  third  person,  "There  he  goes !  "  referring  to  the  defend- 
ant, when  the  officer  .went  out  to  ^rrest  him,  since,  if  the 
person  making  the  declaration  saw  the  defendant,  he  should 
b,e  placed  on  the  stand  to  testify  to  that  fact,^  So  on  an  in- 
dictment for  larceny  it  is  not  competent  to  prove  statements 
of  the  owner  of  the  property  to  the  officer  who  made  the 

•T  Post,  |K  ei7.  •«  Post,  p.  620.  99  Post,  p  627. 

lU.  S.  V.  Wilson  (D.  C.)  60  Fed.  890;  Sanders  v.  State,  31  Tex. 
Cr.  R.  525,  21  S.  W.  258 ;  Davis  v.  State,  32  Tex.  Cr.  R.  377,  23  S.  W. 
794 ;  Id.,  23  S.  W.  796 ;  Bedford  v.  State,  36  Neb.  702,  55  N.  W.  263 : 
People  V.  Newton,  96  Mich.  586,  56  N.  W.  69 ;  Shoecraft  v.  State,  137 
Ind.  433,  36  N.  E.  1113 ;  State  v.  Dukes,  40  S.  C.  481,  19  S.  B.  134 ; 
State  V.  Terline,  23  R.  I.  530,  51  Atl.  204,  91  Am.  St  Rep.  650;  People 
V.  Colbath,  141  Mich.  189,  104  N.  W.  633. 

2  Evers  v.  State,  31  Tex.  Or.  R.  318,  20  S.  W.  744,  18  L.  R.  A.  42*1, 
37  Am.  St  Rep.  811. 
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arrest.*  And  on  indictment  for  murder,  or  assault  and  bat- 
tery, statements  made  by  the  person  killed  or  assaulted,  not 
so  soon  after  the  offense  that  they  can  be  regarded  as  part 
of  the  res  gestae,  and  not  being  dying  declarations,  cannot 
be  proved.* 

Self-Accusing  Declarations  of  Third  Persons 

Under  this  rule  the  defendant  cannot  prove  self-accusing 
declarations  or  confessions  of  third  persons  to  show  that 
tjiey,  and  not  he,  committed  the  crime  charged.'  And  it 
makes  no  difference  that  the  person  making  the  declaration 
has  since  escaped  •  or  died/ 

Res  GestcB 

There  is  an  exception  to  this  rule  where  the  declaration 
forms  a  part  of  the  res  gestse.  Thus,  on  a  prosecution  for 
murder  committed  while  resisting  arrest,  a  remark  of  a  by- 
stander to  an  officer  that  "there  is  the  man  that  did  it"  (i.  c. 
committed  the  offense  for  which  the  arrest  was  being  made), 
was  held  admissible  on  this  ground.'  And  on  a  prosecution 
for  murder,  declarations  made  by  the  deceased  during  the 
affray  in  which  he  was  killed,  though  not  dying  declara- 
tions, are  admissible  as  par^  of  the  res  gestae.*  And  on  in- 
dictment for  assault  with  intent  to  kill,  the  wife  of  the  per- 
son assaulted  was  allowed  to  testify  as  to  what  her  husband 
told  her  about  the  assault  immediately  after  his  return  home 
from^  the  scene  of  it,  a  distance  of  a  mile  and  a  quarter,  and  . 
while  suffering  from  the  wounds  there  inflicted.^'     This 

»  BolUng  V.  State,  9S  Ala.  80,  12  South,  782. 

*  People  V.  Wong  Ark,  96  Cal.  125,  30  Pae.  1115 ;  State  v.  Daogher-' 
ty,  17  Nev.  376,  30  Pac.  1074;  State  v.  Raven,  116  Mo.  419,  22  S.  W. 
376. 

B  State  y.  West,  45  La.  Ann.  928,  13  South.  173 ;  State  v.  Duncan, 
116  Mo.  288,  22  S.  W.  699;  Welsh  v.  State,  96  Ala.  92,  11  South.  450; 
State  V.  Fletcher,  24  Or.  296,  33  Pae.  675 ;  Horton  v.  State  (Tex.  Cr. 
App.)  24  S.  W.  28 ;   State  v.  Hack,  118  Mo.  92,  23  S.  W.  1089. 

6  State  y.  West,  45  La.  Ann.  14,  12  South.  7. 

T  Davis  y.  CJom.,  95  Ky.  19,  23  S.  W.  585,  44  Am.  St  Bep.  20L 

*  State  v.  Duncan,  116  Mo.  288,  22  S.  W.  699. 

*  State  v.  Henderson,  24  Or.  100,  32  Paa  103a 

10  Moore  v.  State,  31  Tex.  Or.  R.  234,  20  S.  W.  663.  This  case 
probably  goes  too  far.  See  People  v.  Woxig  Ark,  96  CaL  125,  30  Pac. 
1115. 
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question  has  already  been  considered,  and  some  of  the  cases 
collected,  in  another  place.** 


DYING  DECLARATIONS 

209.  In  prosecutions  for  homicide,  a  statement  made  by  the 

deceased  as  to  the  cause  of  his  death,  or  as  to  any 
of  the  circumstances  of  the  transaction  which  re^ 
suited  in  his  death,  is  admissible,  if  it  appears  to  the 
satisfaction  of  the  judge  that  when  the  statement 
was  made  the  deceased  was  in  actual  danger  of 
death,  an4  had  given  up  all  hope  of  recovery. 

210.  The  deceased  must  have  been  c<»npetent  as  a  witness, 

and  the  facts  stated  must  be  such  that  he  could 
have  testified  to  them. 

Dying  declarations  are  admissible  under  the  circumstanc- 
es above  stated,**  but  not  otherwise.  In  the  first  place,  they 
are  only  admissible  in  a  prosecution  for  causing  the  death 
of  the  declarant.    They  would  not  be  admissible  in  a  prose- 

11  Ante,  p.  606. 

la  Rex  T.  Mosley,  1  ifoody,  Crown  Cas.  98;  State  v.  Talbert,  41  S. 
C.  526,  19  S.  E.  852;  Jones  ▼.  St&te,  71  Ind.  66;  State  v.  Cronin,  64 
CJonn.  293,  29  Atl  536 ;  State  v.  Dickinson,  41  Wis.  299 ;  Slmtons  v. 
People,  150  111.  66,  36  N.  E.  1019;  Montgomery  v.  State,  80  Ind.  338, 
41  Am.  Rep.  815 ;  People  ▼.  Madas,  201  N.  Y.  349,  94  N.  E.  857,  Ann. 
Cas.  1912B,  229.  A  dying  declaration  Is  not  Inadmissible  l^ecause 
made  under  oath.  State  v.  Talbert,  supra.  Dying  declarations  being 
hearsay,  the  only  justification  for  the  admission  of  them  Is  the  pre- 
sumption that  the  near  approach  of  death  produces  a  state  of  mind 
In  which  the  utterances  of  the  dying  person  are  to  be  taken  as  free 
troin  all  ordinary  motives  to  misstate.  AxDong  such  motives  are 
malice  and  the  desire  for  revenge.  When,  therefore,  it  appears  that 
the  declaration  is  tainted  therewith,  it  is  inadmissible.  Reeves  y. 
State,  106  Mii^s.  885,  64  South.  836,  Ann.  Cas.  1917A,  1245.  A  dying 
declaration  may  be  made  by  acts.  Instead  of  words,  as  by  noddiiig 
the  head  and  pointing,  when  declarant  is  unable  to  speak.  Peopde  v. 
Madas,  201  N.  T.  349,  94  N.  B.  857,  Ann.  Cas.  1912B,  229.  It  is  not 
ground  for  excluding  a  dying  declaration  that  it  does  not  appear 
that  the  declarant  believed  In  God  and  rewards  and  punishments 
after  death.  State  v.  Hood,  63  W.  Va,  182,  69  S.  E.  971, 16  L.  R.  A. 
(N.  S.)  448,  129  Am.  St  Rep.  964. 
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cution  for  any  other  offense.**  The  dying  declaration  of  A. 
that  he  murdered  B.  would  not  be  admissible  on  a  prosecu- 
tion of  C.  for  murdering  B.** 

If  the  deceased  would  have  been  incompetent  to  testify 
as  a  witness,  his  statement  is  not  admissible.***  Nor  is  the 
statement  admissible  if  the  facts  stated  are  such  as  could 
not  have  been  testified  to  by  him,  as  where  they  are  hearsay, 
or  matter  of  opinion,  or  altogether  irrelevant.**  But  the 
fact  that  the  deceased  was  solicited  and  urged  to  make  the 
statement,  and  did  so  reluctantly,  or  that  it  was  brought  out 
by  leading  questions,  does  not  render  it  inadmissible.*^ 

If  the  statement  has  been  reduced  to  writing,  and  read 
over  to  and  signed  by  the  deceased,  the  written  statement 
should  be  introduced ;  **  but  if  for  any  reason  the  written 
statement  is  not  competent,  the  declarations  may  be  shown 
by  parol  evidence.** 

A  witness,  to  be  competent  to  testify  to  dying  declara- 
tions, must  be  able  to  accurately  state  the  substance  of  them 

»«  Reg.  V.  Hind,  Bell,  Crown  Cas.  253;  Scott  v.  People,  63  111.  506; 
People  Y.  Darls,  66  N.  Y.  95 ;  Johnson  v.  State,  50  Ala.  456 ;  State  ▼. 
Dickinson,  41  Wis.  209;  People  v.  Becker,  215  N.  Y.  126.  109  N.  E. 
127,  Ann.  Cas.  1917A,  600.  See  State  v.  Meyer,  65  N.  J.  Law,  237, 
47  AtL  486»  86  Am.  St.  Rep.  634.  In  New  York,  by  statute,  dyins  dec- 
larations are  admissible  in  prosecutions  for  abortion.  Code  Cr. 
Proa  N.  Y.  (  398a. 

I*  Gray's  Case,  Ir.  dr.  R  76;  Dayis  v.  Cont,  95  Ky.  19,  23  S.  W. 
585,  44  Am.  St.  Rep.  201. 

iBQreenl.  Ev.  (  157;  Donnelly  v.  State,  26  N.  J.  Law,  463,  601; 
People  y.  Chin  Mook  Sow,  51  Cal.  597. 

i«  State  Y.  Eddon,  8  Wash.  292,  36  Pac.  139;  Jones  v.  State,  71 
Ind.  66 ;  State  y.  Wood,  53  Vt.  660 ;  SuUiyaD  y.  State,  102  Ala.  135, 
15  South.  264,  48  Am.  St  Rep  22;  People  yl  Shaw,  63  N.  Y.  36. 
Thus  a  dying  declaration  that  deceased  did  not  belieye  that  defendant 
intended  to  kill  him  is  not  admissible,  since  it  is  a  mere  statement  of 
opinion.  State  y.  Wright,  112  Iowa,  436,  84  N.  W.  541 ;  Jones  y.  Cool 
(Ky.)  46  S.  W.  217.  But  the  declaration  is  not  inadmrisalble  because 
some  of  its  statements,  standing  by  themselyes,  woald  be  inadmissi- 
ble.    State  y.  Carter,  107  La.  792,  32  South.  183. 

17  Jones  y.  State,  supra;  Maine  y.  State,  9  Hun  (N.  Y.)  113. 

IS  1  Greenl.  Ey.  (  161 ;  Jones  y.  State,  71  Ind.  66.  But  see  C<Hn.  y. 
Haney,  127  Mass.  455. 

i»  AUison  y.  Com.,  99  Pa.  17;  State  y.  Patterson,  45  Vt  308^  12 
Am.  Rep.  200. 
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as  they  were  made,  though  he  need  not  state  them  ver- 
batim.^* 

To  admit  dying  declarations  is  not  a  violation  of  the 
constitutional  right  of  the  defendant  to  confront  the  wit- 
nesses against  him.** 

It  is  absolutely  essential  in  all  cases  to  show  that  the 
declaration  was  made  und^r  a  sense  of  impending  death, 
and  without  any  hope  whatever  of  a  recovery.  Thus,  where 
a  statement  of  the  deceased  was  taken  down  thus :  "I  make 
the  above  statement  with  the  fear  of  death  before  me,  and 
with  no  hope  of  recovery,"  and  on  its  being  read  over  to 
him  he  changed  it  to  read,  "with  no  hope  at  present  of  my 
recovery,"  the  statement  was  held  inadmissible.**  The 
slightest  hope  of  recovery  will  render  the  statement  inadmis- 
sible." . 

If  the  deceased  had  no  hope  of  recovery  at  the  time  the 
declarations  were  made,  the  fact  that  he  afterwards  lived 
for  some  time,**  or  that  the  doctor  was  not  without  hope,*' 

*o  State  V.  Patterson,  supra ;  State  v.  Johnson,  118  Mo.  491,  24  S. 
W.  229,  40  Am.  St  Rep.  405 ;  People  v.  Chase,  79  Hun,  296,  29  N.  Y. 
Supp.  376;   Starkey  v.  People,  17  111.  17. 

21  Com.  V.  Carey,  12  Cush.  (Mass.)  246,  249;  State  v.  Dickinson,  41 
Wis.  299. 

«2  Reg.  V.  Jenkins,  L.  R.  1  Crown  Cas.  187;  Reeves  v.  State,  106 
MiBS.  885,  64  South.  836,  Ann.  Cas.  1917A,  1245.  So,  where  declarant 
stated  that  she  believed  she  was  about  to  die,  and  that  she  hoped 
God  would  let  her  recover.  People  v.  Brecht,  120  App.  Div.  769,  105 
N.  T.  Supp.  436. 

ss  Reg.  y.  Jenkins,  supra;  State  v.  Johnson,  118  Mo.  491,  24  S.  W. 
229,  40  Am.  St.  Rep.  405;  Com.  ▼.  Roberts,  108  Mass.  296;  Com.  v. 
Haney,  127  Mass.  455;  Justice  v.  State,  9Si  Ala.  180,  13  South.  658; 
Ex  parte  Meyers,  33  Tex.  Or.  R.  204,  26  S.  W.  196;  People  v.  Gray,  61 
Cal.  164,  44  Am.  Rep.  549;  Jackson  v.  Com.,  19  Grat.  (Ya.)  656; 
Brotherton  v.  People,  75  N.  T.  159. 

2*  Com.  V.  Cooper,  5  Allen  (Mass.)  495,  81  Am.  Dec.  762;  Rex  v. 
Mosley,  1  Moody,  Crown  Cas.  98;  People  v.  CJhase,  79  Hun,  296,  29 
N.  Y.  Supp.  376;  Jones  v.  State,  71  Ind.  66;  Boulden  v.  State,  102 
Ala.  78,  15  South,  341;  State  v.  WUson,  121  Mo.  434,  26  S.  W.  357; 
State  V.  Reed,  53  Kan.  767,  37  Pac.  174,  42  Am.  St  Rep.  322.  In 
State  V.  Brumo,  153  Iowa,  7, 132  N.  W.  817,  the  declaration  was  held 
admissible,  though  the  declarant  lived  twenty  days  after  it  was  made. 
This  rule  is  governed  by  statute  in  some  states.    Thus  in  Georgia  the 

2  6  Rex  V.  Mosley,  supra. 
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or  that  the  deceased  before  or  after  making  the  declaration 
expressed  some  hope,*'  will  not  render  them  inadmissible. 
Such  facts  would,  however,  be  taken  into  consideration  by 
the  court  in  determining  whether  the  deceased  was  under  a 
sense  of  impending  death  when  he  made  the  statement  It 
is  generally  only  by  considering  all  the  circumstances,  in- 
cluding the  previous,  contemporaneous,  and  subsequent  dec- 
larations of  the  deceased,  that  the  question  can  be  deter- 
mined.*'^ 


ADMISSIONS  AND  DECLARATIONS  BY 

DEFENDANT 

211.  Declarations  made  by  the  defendant,  or  by  a  third  per- 
son by  his  authority,**  if  relevant,  are  admissible 
against  him^  but  they  are  not  admissible  in  his 
favor. 

If  the  defendant  has  made  statements  not  amounting  to  a 
confession,  but  constituting  an  admission  of  facts  in  issue 
or  relevant  to  the  issue,  they  are  admissible  against  him.** 

statute  (Pen.  Ck>de  1910,  §  1026)  provides  that  the  declaration,  to  be 
admissible,  must  be  made  while  the  declarant  was  '*in  the  article  of 
death."    Darby  v.  State,  9  Ga.  App.  700,  72  S.  B.  182. 

2«  State  V.  Reed,  53  Kan.  767,  37  Pac.  174,  42  Am.  St  Rep.  322; 
Small  V.  Com..  91  Pa.  304;  Swisher  v.  Com.,  26  Grat  (Va.)  963,  21 
Am.  Dec.  330. 

aT  State  v.  Ctoniri,  64  Conn.  293,  29  Atl.  536;  People  v.  Simpson,  48 
Mich.  474.  12  N.  W.  662;  McHargue  v.  Com.  (Ky.)  23  S.  W.  349.  See 
People  V.  Warren,  259  111.  213.  102  N.  E.  201,  Ann,  Cas.  1914C,  219; 
Gerald  v.  State,  128  Ala.  6,  29  South.  614 ;  State  v.  Thompson,  49  Or. 
46,  88  Pac.  583,  124  Am.  St.  Rep.  1015.  A  written  statement,  prepar- 
ed while  the  declarant  was  in  possession  of  all  his  faculties,  and 
while  he  believed  he  would  recover,  intended  to  be  signed  in  the  event 
of  a  subsequent  conviction  of  impending  death,  and  which  is  so  sign- 
ed, is  not  admissible  as  a  dying  declaration.  Harper  v.  State,  79 
Miss.  575,  31  South.  195,  56  L.  R.  A.  372.  But  see  WUson  v.  Com. 
(Ky.)  60  S.  W.  400. 

28  See  People  v.  Brady,  4  CaL  Unrep.  Cas.  661,  36  Pac.  949;  ante, 
p.  612. 

f  Com.  V.  Sanborn,  116  Mass.  61;  People  ▼.  Bosworth,  64  Hun,  72, 
19  N.  Y.  Supp.  114;  People  v.  Cassidy,  «0  Hun,  579,  14  N.  Y.  Supp. 
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Thus  a  letter  written  by  a  person  under  arrest,  containing 
statements  tending  to  show  his  guilt,  is  admissible.**  But 
statements  made  by  the  defendant  not  tending  to  connect 
him  with  the  crime  charged,  such  as  admissions  that  he 
committed  other  crimes,  etc.,  are  not  competent.*^ 

Self-serving  declarations  by  the  defendant  are  not  admis- 
sible in  his  favor.** 

CONFESSIONS 

212.  A  confession  is  an  admission  made  at  any  time  by  a 

person  charged  with  crime,  stating  or  suggesting 
the  inference  that  he  committed  the  crime,  and  is 
admissible  against  him,  if  voluntary. 

213.  No  confession  is  deemed  voluntary  within  this  rule  if 

it  was  caused  by  any  inducement,  threat,  or  prom- 
ise proceeding  from  a  person  in  autl^prity,  and  hav- 
ing reference  to  the  charge  against  the  accused, 
whether  addressed  to  him  directly  or  brought  to 
his  knowledge  indirectly,  and  if  such  inducement, 
threat,  or  promise  gave  the  accused  reasonable 
grounds  for  supposing  that  by  making  a  confession 
he  would  gain  some  advantage  or  avoid  some  evil 
in  reference  to  the  proceedings  against  him. 

214.  A  confession  is  not  involuntary  merely  because  it  ap- 

'   pears  to  have  been  caused  by  the  exhortations  of  a 
person  in  authority  to  make  it  as  a  matter  of  reli- 

349;  Id.,  133  N.  T.  612,  30  N.  B.  1003;  State  v.  Behrman,  114  N.  C. 
797.  19  S.  B.  220,  25  L.  R.  A.  449;  Thomas  v.  State,  100  Ala.  53,  14 
South.  621;  State  v.  Keeland,  39  Mont.  506,  104  Pac.  513.  In  Parker 
V.  State,  46  Tex.  Cr.  R.  461,  80  S.  W.  1008,  108  Am.  St  Rep.  1021,  3 
Ann.  Gas.  893,  it  was  held  that  such  statements  are  not  admissible, 
if  elicited  by  severe  cross-examination  by  an  officer  while  defendant 
is  under  arrest. 
«o  People  V.  Cassidy,  supra. 

81  Territory  v.  Touree,  3  Ariz.  346,  29  Pac.  894;  Com.  v.  Campbell, 
155  Mass.  537,  30  N.  B.  72;  People  v.  Brown,  110  App.  Div.  490,  96 
N.  T.  Supp.  957. 

82  Baker  v.  State,  80  Wis.  416,  60  N.  W.  518;  ThreadgUl  v.  State, 
32  Tex.  Cr.  R  451,  24  S.  W.  511 ;  State  v.  Talhert,  41  S.  0.  526,  19 
S.  B.  852. 
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gious  duty,  or  by  an  inducement  collateral  t<>^  the 
proceeding,  or  by  inducement  held  out  by  a  person 
not  in  authority. 

If  the  defendant  has  confessed  that  he  committed  the 
crime  charged  under  the  circumstances  stated  above,  his 
confession  is  competent  evidence  against  him.*' 

To  render  a  confession  admissible  it  must  have  been  vol- 
untary. It  is  not  voluntary  if  it  was  caused  by  any  induce- 
ment, threat,  or  promise  proceeding  from  any  person  in  au- 
thority, and  having  reference  to  the  charge  against  the  ac- 
cused ;  as  where  it  is  made  to  a  policeman  or  jailer,  or  pros- 
ecuting attorney,  after  a  promise  by  him  to  do  what  he  can 
to  lighten  the  punishment,  or  after  a  statement  that  it  will 
be  better  to  confess,  or  holding,  out  any  other  inducement 
with  reference  to  the  particular  charge,  or  on  his  threaten- 
ing to  make  it  ^arder  on  the  accused.**  Where  a  handbill 
was  issued  by  the  secretary  of  state,  promising  a  reward  and 
pardon  to  any  accomplice  in  a  crime  who  would  confess, 
and  an  accomplice,  under  the  influence  of  a  hope  of  pardon, 
made  a  confession,  it  was  held  that  the  confession  could  not 
be  used  against  him.*'  It  is  immaterial  whether  the  threat, 
inducement,  or  promise  is  addressed  directly  to  the  accused, 
or  whether  it^is  conveyed  to  him  indirectly,  as  by  some  third 
person,  or  by  intimation,  or  by  manner.  It  is  enough  that 
it  is  conveyed  in  some  way,  and  influences  him  in  making 
the  confession.  The  accused  must  have  had  reasonable 
grounds  from  such  threat,  inducement,  or  promise  to  sup- 
pose that  by  making  the  confession  he  would  gain  some  ad- 

ss  See  Com.  y.  Johnson,  162  Pa.  63,  29  AtL  280;  Walker  v.  State, 
136  Ind.  663,  36  N.  E.  356.  Confessions  so  made  before  the  grand 
jury  are  admissible.  Wisdom  v.  State,  42  Tex.  Or.  R.  579,  61  S.  W. 
926. 

84  Reg.  Y.  Boswell,  Car.  &  M.  584;  Beckham  v.  State,  100  Ala.  15, 
14  South.  859;  Com.  7.  Myers,  ItK)  Mass.  530,  36  N.  E.  481;  GaUagher 
▼.  State  (Tex.  Or.  App.)  24  S.  W.  288;  C5ollins  v.  CJom.  (Ky.)  25  S.  W. 
7413.  The  confession  need  not  have  been  made  immediately  after  the 
inducement,  so  long  as  it  was  made  under  the  influence  of  it.  State 
V.  Drake,  113  N.  C.  624,  18  S.  B.  166. 

*8  Reg.  Y.  BosweU,  supra. 
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vantage  or  avoid  some  evil  in  reference  to  the  proceedings 
against  him.'* 

A  confession  is  not  involuntary  merely  because  it  appears 
to  have  been  caused  by  the  exhortations  of  a  person  in  au- 
thority to  make  it  as  a  matter  of  religious  duty,'^  or  by  an 
inducement  collateral  to  the  proceeding,*'  or  by  induce- 
ments held  out  by  some  person  not  in  authority.?*  The 
prosecutor,  the  prosecuting  attorney,  the  magistrate  or 
judge,  the  jailer,  or  other  officer  having  the  accused  in  cus- 
tody, are*  persons  in  authority  within  the  rules  above  stat- 
ed.*® The  mere  fact  that  a  confession  was  made  to  a  person 
in  authority,  even  when  in  custody,  does  not  render  it  in- 
voluntary. There  must  have  been  some  inducement,  threat, 
or  promise  from  him.** 

«•  People  ▼.  PbUUps.  42  N.  T  200;  Plagg  r.  People,  40  Midi.  706. 

*7  Rex  y.  Ollham,  1  Moody,  Grown  Gas.  186.  For  an  officer  to  tell 
accused  to  tell  the  truth  Is  advice  merely,  and  not  a  threat.  People 
V.  Randazzio,  IM  N.  Y.  147,  87  N.  B.  112. 

88  Rex  V.  Lloyd,  6  Car.  &  P.  393;  Gox  v.  People,  80  N.  T.  501;  State 
V.  De  Graff,  113  N.  G.  688,  18  S.  B.  507;  State  v.  Tatro,  60  Vt  483. 
Thus,  where  an  officer  promises  to  let  the  accused  see  his  wife  if  he 
confesses,  the  confession  is  voluntary.    Rex  v.  Lloyd,  supra. 

88  Smith  V.  Gom.,  10  Grat  (Va.)  734  (collecting  authorities);  Shif- 
flet  V.  Gom.,  14  Grat.  (Va.)  652;  Reg.  v.  Moore,  2  Denison,  Grown  Gas. 
522;  U.  3.  v.  Stone  (G.  G.)  8  Fed.  232.  It  is  held  in  some  Jurisdictions 
that  confessions  caused  by  inducements  held  out  by  a  person  not  in 
authority  are  not  admissible,  if  the  inducements -were  made  in  the 
presence  of  a  person  in  authority.    State  v.  Sherman,  35  Mont  512, 

90  Pac.  981,  119  Am.  St  Rep.  869.  That  a  master  is  not  a  person  in 
authority  over  his  servant,  see  Smith  v.  Ck>m.,  supra;  Reg.  v.  Moore, 
supra.  But  see,  to  the  effect  that  it  is  sufficient  to  exclude  a  con- 
fession if  the  person  stood  in  such  a  relation  to  the  accused  that  his 
communications  must  influence  the  accused.  Gom.  v.  Tuckerman,  10 
Gray  (Mass.)  173.  And  see  People  v.  Wolcott  51  Mich.  612,  17  N. 
W.  7a 

40  state  V.  Staley,»14  Minn.  105  (GiL  75);  Wolf  v.  CJom.,  30  Grat 
(Va.)  833;  Beckham  v.  State,  100  Ala.  15,  14  South.  859;  Rector  v. 
Gom.,  80  Ky.  468;  People  v.  PhUlips,  42  N.  Y.  200;  Flagg  v.  People, 
40  Mich.  706;  Draughn  v.  State,  76  Miss.  574,  25  South.  153. 

41  Gox-  V.  People,  80  N.  Y.  501;  People  v.  Wentz,  37  N.  Y.  303; 
Goodwin  V.  State,  102  Ala.  87,  15  South.  571;  Gom.  v.  Sego,  125  Mass. 
213;  Gom.  v.  Guffee,  108  Mass.  285;  Gom.  v.  Johnson,  162  Pa.  63,  29 
Atl.  280;  WUlis  v.  State,  93  Ga.  208,  19  S.  B.  43;  GomwaU  y.  State, 

91  Ga.  277, 18  S.  B.  154. 
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If  a  confession  is  extorted  from  the  accused  by  such  du- 
ress as  he  could  not  be  expected  to  resist,  as  by  the  threat- 
ened or  actual  violence  of  a  mob,  it  is  not  voluntary,  and 
will  be  excluded.** 

A  confession  is  voluntary  and  admissible,  notwithstand- 
ing threats,  inducements,  or  promises  by  persons  in  author- 
ity, if  it  was  not  made  until  after  the  complete  removal  of 
the  impression  made  thereby.*' 

Facts  discovered  in  consequence  of  confessions  improper- 
ly obtained,  and  so  much  of  the  confession  as  is  corroborat- 
ed by  these  facts,  are  admissible.  Thus  where  a  person  ac- 
cused of  burglary  made  a  confession  to  a  policeman  under 
circumstances  rendering  it  involuntary,  part  of  it  being  that 
the  accused  had  thrown  a  lantern  into  a  pond,  and  the  lan- 
tern was  found,  this  part  of  the  confession,  and  the  fact  that 
the  lantern  was  found,  were  held  admissible.** 

Whether  the  circumstances  are  such  as  to  render  a  con- 
fession admissible  is  a  question  to  be  determined  by  the 
court  before  the  confession  is  allowed  to  go  before  the 
jury.*"    There  is  a  conflict  of  authority  on  the  question  of 


42  Jordan  y.  State,  82  Miss.  382;  Young  y.  State,  68  Ala.  569;  Mil- 
ler y.  People,  S9  111.  457.  The  fact  that  the  family  and  friends  of 
the  accused  were  not  admitted  to  the  JaU'nntll  after  the  confession 
was  made  does  not  render  the  confession  inadmissible.  State  y.  Mur- 
phy, 87  N.  J.  Law,  515,  94  Atl.  640. 

*»  Thompson  y.  Com.,. 20  Grat  (Va.)  724;  Rex  y.  Clewes,  4  Oar.  & 
P.  221;  Com.  y.  Howe,  132  Mass.  250;  Reeves  y.  State  (Tex.  Cr.  App.) 
24  S.  W.  518;  People  y.  Mackinder,  80  Hun,  4b,  29  N.  Y.  Supp.  842; 
Ward  y.  People,  3  Hill  (N.  Y.)  395;  Com.  y.  M^ers,  160  Mass.  630,  36 
N.  E.  481. 

4«  Reg.  y.  Gould,  9  Car.  &  P.  364.  And  see  Day  is  y.  State  (Tex.  Cr. 
App.)  23  S.  W.  687;  Rains  y.  State.  33  Tex.  Cr.  R.  294,  26  S.  W.  398; 
Whitney  y.  Com.  (Ky.)  74  S.  W.  257. 

*»  Com.  y.  Culyer,  126  Mass.  464;  Goodwin  y.  State,  102  Ala.  87, 15 
South.  571;  State  y.  Patterson,  73  Mo.  695.  Whether  the  inquiry 
shall  be  conducted  in  the  presence  of  the  jury  has  been  held  to  be  a 
matted  within  the  discretion  of  the  court.  Lefeyre  y.  State,  50  Ohio 
St.  584,  35  N.  E3.  52.  If,  after  proof  that  the  confession  was  yolun- 
tary,  the  defendant  testifies  that  it  was  not  yolimtary,  the  issue  rais- 
ed is  for  the  Jury.  Com.  y.  Shew,  190  Pac.  23,  42  Aa  377;  Wilson 
y.  U.  S.,  162  U.  S.  613,  16  Sup.  Ct  895,  40  L.  Ed.  1090. 
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the  burden  of  proving  the  voluntary  character  of  the  confes- 
sion.** 

Silence  when  Accused  of  Crime 

As  we  have  seen  in  another  place,  the  silence  of  defendant 
when  accused  of  a  crime  may  be  shown  as  an  implied  admis- 
sion of  guilt.*^ 

.Confession  Made  under  Promise  of  Secrecy  or  Fraudulently 
Obtained 
If  a  confession  is  admissible  under  the  rulea  heretofore 
stated,  it  does  not  become  inadmissible  merely  because  it 
was  made  under  a  promise  of  secrecy,  or  in  conseqtfence  of 
a  deception  practiced  upon  the  accused  for  the  purpose  of 
obtaining  it,  or  when  he  was  drunk,  or  because  it  was  made 
in  answer  to  questions  which  he  need  not  have  answered, 
whatever  may  have  been  the  form  of  those  questions,  or  be- 
cause he  was  not  warned  that  he  was  not  bound  to  confess, 
and  that  evidence  of  it  might  be  given  against  him.** 

Confessions  Made  upon  Oath 

Evidence  amounting  to  a  confession  may  be  used  as  such 
against  the  person  who  made  it,  although  it  was  given  upon 
oath,  and  although  the  proceeding  upon  which  it  was  given 
had  reference  to  the  same  subject-matter  as  the  proceeding 
ii>  which  it  is  to  be  proved,  and  although  the  witness  might 

40  In  some  jurisdictions  a  confession  is  presumed  to  be  involuntary^ 
and  the  burden  Is  on  the  state  to  show  the  contrary.  Reg.  v.  Thomp- 
son, 6  Reports,  392  [1893]  2  Q.  B.  12;  Thompson  T.  Com.,  20  Grat 
(Va.)  729;  Young  v.  State,  68  Ala.  5C9;  Nicholson  v.  State,  38  Md. 
140.  In  other  states  it  is  presumed  to  be  voluntary,  and  the  binrden 
is  on  the  defendant  to  show  that  it  was  Involuntary.  Com.  v.  Sego, 
125  Mass.  213;  Rufer  v.  State,  25  Ohio  St  464. 

4T  Ante,  p.  601. 

*8  Price  V.  State,  18  Ohio  St.  418;  White  v.  State,  32  Tex.  Cr.  R. 
625,  25  S.  W.  784;  State,  v.  Staley,  14  Minn.  105  (Gil.  75);  State  v. 
Grear,  28  Minn.  426.  10  N.  W.  4T2,  41  Am.  Rep.  296;  Eskrldge  v. 
State,  25  Ala.  30;  King  v.  State,  40  Ala.  314;  Jefferds  v.  People,  5 
Parker,  Cr.  R.  (N.  T.)  522;  People  v.  Wentz,  37  N.  T.  303;  Com.  v. 
Cresslnger,  193  Pa.  326,  44  Atl.  433.  As  to  warning,  see  People  v. 
Simpson,  48  Mich,  474,  12  N.  W.  662;  Com.  v.  Cuffee,  108  Mass.  285. 
In  some  states  caution  is  required  by  statute.  Rix  y.  State,  33  Tex. 
Cr.  R.  353,  26  S.  W.  505. 
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have  refused  to  answer  the  questions  put  to  him;  *•  but  if, 
after  refusing  to  answer  the  question,  he  was  improperly 
compelled  to  answer  it,  his  answer  is  not  a  voluntary  con- 
fession.*® 

Against  IVhom  Admissible 

A  confession  is  only  admissible  against  the  person  who 
made  it.  A  confession  by  one  defendant  is  not  competent 
evidence  against  his  codefendant.'^  But  it  may  be  admitted 
as  against  the  defendant  who  made  it,  if  the  court  on  re- 
quest instructs  the  jury  that  it  is  to  be  considered  only  as 
against  him.    In  such  cases  separate  trials  should  be  had.*' 

Corroboration  of  Confessions 

An  extrajudicial  confession,  in  order  to  warrant  a  convic- 
tion, must  be  corroborated  by  other  evidence  tending  to 
prove  the  corpus  delicti.** 

<•  Reg.  y.  Scott,  1  Dears.  &  B.  Or.  Cas.  47;  Reg.  y.  Robinson,  "U  R. 

I  Gr.  Cas.  80;  Reg.  y.  Chidley,  8  Cox,  Gr.  Gas.  365;  Com.  y.  King,  8 
Gray  (Mass.)  601;  Dickerson  y.  State,  48  Wis.  288,  4  N.  W.  321; 
Teachout  y.  People,  41  N.  Y.  7;  People  y.  Wleger,  100  Gal.  352,  34 
Paa  826;  Smith  y.  Gom.  (Ky.)  26  S.  W.  1100.  Thus,  answers  given 
by  a  bankrupt  on  his  examination  may  be  used  against  him  in  a 
prosecution  for-  offens'es  against^the  bankruptcy  law.  See  cases  first 
cited  above.    See,  also,  ante,  p.  94. 

•0  Reg.  y.  Garbett,  1  Denison^  Gr.  Gas.  236. 

51  Gom.  y.  Ingraham,  7  Gray  (Mass.)  46;  Brown  v.  U.  S.,  150  U.  S. 
03,  14  Supr  Gt  37,  37  L.  Ed.  1010;  People  v.  Steyens,  47  Mich.  411. 

II  N.  W.  220;  People  y.  Arnold,  46  Mich.  268,  9  N.  W.  406;  Gore  v. 
State,  58  Ala.  391;  ante,  p.  613,  and  cases  there  cited. 

82  Ante,  p.  503. 

»»  People  y.  Hennessey,  15  Wend.  (N.  Y.)  147;  U.  S.  v.  Mayfield 
(G.  G.)  59  Fed.  118;  Ryan  y.  State,  100  Ala.  94,  14  South.  868;  Gol- 
lins  V.  Gom.  (Ky.)  26  S.  W.  1;  South  y.  People,  9S  111.  261;  People  y. 
Lane,  49  Midi.  340,  13  N.  W.  622;  State  y.  Patterson,  73  Mo.  605; 
Blacker  y.  State,  74  Neb.  671,  105  N.  W.  302,  121  Am.  St  Rep.  751. 
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EVIDENCE    GIVEN    IN    FORMER    PROCEEDING 

215.  Evidence  given  in  a  former  proceeding  is  admissible 
for  t^e  purpose  of  proving  the  matter  stated  in  a 
subsequent  proceeding  or  in  a  later  stage  of  the 
same  proceeding,  under  the  following  circum- 
stances: 

(a)  When  the  witness  is  dead. 

(b)  When  he  is  insane. 

(c)  When  he  is  so  ill  that  he  will  probably  never  be  able 

to  travel. 

(d)  When  he  is  kept  out  of  the  way  by  the  adverse  party. 

(e)  Provided  the  person  against  whom  the  evidence  is  to 

be  given  had  the  right  and  the  opportunity  to  cross- 
examine  the  witness  in  the  former  proceeding. 

(f)  Provided  the  questions  in  issue  were  substantially  the 

same  in  the  first  as  in  the  second  proceeding. 

(g)  Provided  the  same  person  is  accused  upon  the  same 

facts. 

Some  courts,  but  not  all,  hold  that  the  fact  that  a  witness 
who  testified  in  a  former  proceeding  is  out  of  the  jurisdic- 
tion of  the  court  or  cannot  be  founjl  does  not  render  his  tes- 
timony admissible  in  a  subsequent  proceeding.'*  But  it  is 
otherwise  if  he  has  since  died,  or  become  insane,""  or  if  he 
is  so  ill  that  he  cannot  attend,  and  will  probably  not  be  able 

«*  Brogy  V.  Com.,  10  Grat.  (Va.)  722;  U.  S.  v.  Angell  (C.  O.)  11  Fed. 
34;  State  v.  Lee,  13  Mont.  248,  33  Pac.  690;  People  v.  Newman,  5 
HiU  (N.  Y.)  295;  People  v.  Gordon,  99  Cal.  227,  33  Pac.  901.  But  see 
People  y.  Davis,  4  Cal.  Unrep.  Cas.  524,  36  Pac.  96;  Lowery  ▼.  State, 
98  Ala.  45,  13  South.  498;  State  t.  Tyler,  46  La.  Ann.  1269,  15  South. 
624;  Vanghan  v.  State,  58  Ark.  353,  24  S.  W.  885.  Where  the  pro- 
ponent by  a  voluntary  act  has  placed  the  witness  beyond  the  juris- 
diction of  the  court,  the  former  testimony  of  such  witness  is  inad- 
missible.   Langham  y.  State,  12  Ala.-App.  46,  68  South.  504. 

Bs  Mayor  of  Doncaster  v.  Day,  3  Taunt  262;  Rez  v.  Inhabitants  of 
Eriswell,  3  Term  R.  720;  Bass  y.  State,  136  Ind.  165,  36  N.  B.  124; 
Brown  y.  Com.,  73  Pa.  321,  13  Am.  Rep.  740;  Stewart  y.  State  (Tex. 
Cr.  App.)  26  S.  W.  203;  State  y.  Able,  65  Mo.  357;  State  y.  MUam, 
65  S.  C.  321,  43  S.  E.  677. 
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to  attend,'*  or  if  he  is  kept  away  by  the  adverse  party," 
provided  the  other  conditions  mentioned  above  also  exist. 
The  person  against  whom  the  evidence  is  sought  to  be  prov- 
ed must  have  had  the  right  and  the  opportunity  to  cross- 
examine  the  witness  in  the  former  proceeding..'*  If  he  had 
the  opportunity,  the  fact  that  he  did  not  avail  himself  of  it 
is  immaterial.'*  It  is  also  necessary  that  in  the  second  pro- 
<:eeding  the  same  person  shall  be^  accused  on  the  same 
facts.'* 

OPINION  EVIDENCE 

216.  The  fact  that  a  person  is  of  i^inion  that  a  fact  in  issue, 
or  relevant  to  the  issue,  does  or  does  not  exist,  is 
admissible  only  in  exceptional  cases* 

A  witness  will  not  generally  be  allowed  to  state  that  he 
thinks  or  is  of  opinion  that  such  and  such  a  fact  is  or  is  not 
true.  He  must  testify  to  the  fact,  and  not  state  his  opin- 
ion.** Thus,  on  a  prosecution  for  murder,  a  witness  cannot 
be  asked  whether  there  was  anything  in 'the  looks  of  things 
in  the  room  where  the  body  was  found  that  would  indicate 
that  a  scuffle  had  taken  place  there.  He  can  only  state  how 
the  room  looked,  and  let  the  jury  draw  the  inference.** 

Be  Rex  v.  Hogg,  6  Car.  &  P.  176;  Chase  v.  Sprlngvale  Biills  Co.,  75 
Me.  156. 

87  Reynolds  v.  tJ.  S.,  98  U.  S.  145,  25  L.  Ed.  244;  Reg.  v.  Scaife,  17 
Q.  B.  238,  243;  State  v.  Houser,  26  Mo.  431.  But  see  Bergen  v.  Peo- 
ple, 17  111.  426,  65  Am.  Dec.  672. 

08  Wright  V.  Tatham,  1  Add.  &  E.  8. 

5»  Bradley  v.  Mlrick,  91  N.  Y.  293. 

«o  Reg.  V.  Beeston,  Dears.  Crown  Cas.  405.  But  see  State  v.  Smith, 
102  Iowa,  656,  72  N.  W.  279. 

«i  State  V.  Coella,  8  Wash.  612,  36  Pac  474;  Martin  v.  State,  90 
Ala.  602,  8  South.  858,  24  Am.  St.  Rep.  844;  Holmes  v.  State,  100  Ala. 
80,  14  South.  864;  Jones  v.  State,  58  Ark.  390,  24  S.  W.  1073;  Terri- 
tory V.  McKem,  3  Idaho  (Hash.)  16,  26  Pac.  123;  Brinkley  v.  State, 
89  Ala.  34,  8  South.  22,  18  Am.  St.  Rep.  87. 

8>  State  T.  Coella,  supra.  So  a  witness  cannot  be  asked  fbr  his 
opinion,  from  the  appearance  and  acts  of  the  parties  at  the  time  of  the 
difficulty,  as  to  which  of  the  parties  was  in  most  danger  of  being 
shot  State  t.  Hamilton,  124  La.  132,  49  South.  1004,  18  Ann.  Gas. 
981. 
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On  the  que3tibn  of  insanity  nonexpert  witnesses  ase  al- 
lowed in  some,  but  not  all,  states,  to  give  their  opinion,  pro- 
vided they  state  the  facts  known  to  them  upon  which  their 
opinion  is  founded/* 

There  are  some  cases  in  which  a  witness  may  state 
whether  from  his  personal  observation  a  certain  fact  or  con- 
dition existed,  though  in  a  sense  he  may  be  stating  his  opin- 
ion that  it  existed.  Thus  it  is  competent  for  a  witness  to 
state  from  his  own  observation  that  a  person  was  or  was  not 
drunk,**  or  looked  cross,  or  was  nervous,  excited,  sick, 
etc.,**  and  a  witness  may  give  his  opinion,  based  on  person- 
al observation,  as  to  the  identity  of  a  person.**  So,  on  a 
prosecution  for  cursing  in  the  hearing  of  females,  a  witness 
may  state  whether,  from  nis  own  observation,  the  females 
were  near  enough  to  have  heard  it.*' 


SAME— EXPERT  TESTIMONY 

217.  Where  there  is  a  question  as  to  any  point  of  science  or 
art,  the  opinions  upon  that  point  of  persons  special- 
ly skilled  in  any  such  matter  may  be  given. 

The  words  "science  or  art"  in  the  above  rule  include  all 
subjects  on  which  a  course  of  special  study  or  experience 

•«  Cotrell  Y.  Com.  (Ky.)  17  S.  W.  149;  Rice  Y.  Rice,  60  Mich.  448, 
15  N.  W.  545;  tJpstone  v.  People,  109  111.  109;  State  v.  Williamsou, 
106  Mo.  162,  17  S.  W.  172;  State  v.  Hayden,  51  Vt.  296;  State  v. 
Bryant,  93  Mo.  273.  6  S.  W.  102;  Hite  v.  CJom.  (Ky.)  20  S.  W.  217; 
People  V.  Wreden,  59  Cal.  392;  Byrd  v.  State,  76  Ark.  286,  88  S.  W. 
974.  Contra,  Com.  y.  Brayman,  136  Mass.  438;  Holcomb  y.  Holeomb, 
95  N.  Y.  316. 

8«  People  Y.  Eastwood,  14  N.  Y.  562;  Com.  y,  Dowdican,  114  Mass. 
257. 

«B  EUiott  Y.  Van  Biiren,  83  Mich.  49,  20  Am.  Rep.  668;  State  y. 
Crafton,  89  Iowa,  109,  66  N.  W.  257;  Dimick  y.  Downs,  82  ill.  570. 

««  People  Y.  Stanley,  101  Mich.  93,  59  N.  W.  498;  People  v.  Young, 
102  Cal.  411,  36  Pac.  770;  State  y.  Dickson,  73  Mo.  438;  Kent  v. 
Stkte,  94  Ga.  703,  19  S.  E.  885;  Beayers  y.  State,  103  Ala.  36,  15 
South.  616;  Mack  y.  State,  54  Fla.  65,  44  South.  706»  13  L.  R.  A«  (N. 
a.)  373,  14  Ann.  Cas.  7a 

•T  McVay  y.  State,  100  Ala.  110, 14  South.  862. 
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is  necessary  to  the  formation  of  an  opinion.'*  Thus,  on  the 
question  whether  a  person's  death  was  caused  by  poison,  the 
opinions  of  experts  as  to  the  symptoms  produced  by  the 
poison  by  which  the  deceased  is  supposed  to  have  died  are 
admissible/*  And  on  the  question  whether  the  defendant 
at  the  time  of  doing  the  act  charged  was,  by  reason  of  un- 
soundness of  mind,  incapable  of  knowing  the  nature  of  the 
act,  or  that  he  was  doing  what  was  wrong,  the  opinions  of 
experts  on  the  question  whether  the  symptoms  exhibited  by 
the  defendant  commonly  show  unsoundness  of  mind,  and 
whether  such  unsoundness  of  mind  usually  renders  persons 
incapable  of  knowing  the  nature  of  their  acts,  or  of  knowing 
that  what  they  do  is  wrong,  are  competent.''*^  An  expert 
may  also  testify  as  to  whether  certain  blood  stains  have  been 
caused  by  human  blood  or  the  blood  of  animals.''^ 

The  opinions  of  experts  as  to  a  matter  of  common  knowl- 
edge are  not  admissible,  for  the  jury  are  as  well  able  to 
judge  of  such  facts  without  the  aid  of  their  opinions.''* 

Before  an  alleged  expert  is  allowed  to  give  his  opinion, 
the  judge  must  be  satisfied  that  his  skill  in  the  matter  on 
which  evidence  of  his  opinion  is  offered  is  sufficient  to  en- 
title him  to  be  considered  as  an  expert.'* 

«8  state  V.  Merriman,  34  S.  C.  16,  12  S.  B.  619;  Johnson  v.  Castle, 
63  Vt.  452,  21  Atl.  534;  Coyle  v.  Com.,  104  Pa.  117;  State  v.  Ginger, 
80  Iowa,  574,  46  N.  W.  657.  '  "An  expert  is  one  having  superior 
knowledge  of  a  subject,  acquired  by  professional,  scientific,  or  techni- 
cal training,  or  by  practical  experience,  which  gives  him  knowledge 
not  had  by  persons  generally,  so  as  to  enable  him  to  aid  the  court  or 
Jury  in  determining  the  matters  under  consideration."  Ausmus  ▼. 
People,  47  Colo.  167,  107  Pac.  204,  19  Ann.  Cas.  491. 

«»  R.  v.  Palmer,  Steph.  Dig.  Ev.  (Chase's  ]^d.)  106.  And  see  St^h- 
ens  V.  People,  4  Parker,  Cr.  R.  (N.  Y.)  396;  Zoldoske  v.  State,  82  Wis. 
580,  52  N.  W.  778. 

^0  R.  V.  Dove,  fiteph.  Dig.  Ev.  (Chase's  Ed.)  106;  State  v.  Hayden, 
51  Vt.  296;  Real  v.  People,  42  N.  T.  270;  Livingston  v.  Com.,  14 
Grat  (Va.)  592. 

'1  Greenfield  v.  People,  85  N.  T.  76,  39  Am.  Rep.  636. 

T2  Cook  V.  State.  24  N.  J.  Law,  843;  Mahke  v.  People,  17  Hun  (N. 
Y.)  410:  People  v.  Clark,  33  Mich.  112;  Knoll  v.  State,  55  Wis.  249, 
12  N.  W.  369,  42  Am.  Rep.  704;  Noonan  v.  State,  55  Wis.  258.  12  N. 
W.  379;  People  v.  Royal,  53  Cal.  62 ;   State  v.  Klinger,  46  Mo.  224. 

Ts.whart  Cr.  Ev.  §  406:  Lynch  v.  Grayson,  5  N.  M.  487,  25  Pac 
992;    People  y.  McQuaid,  85  Mich.  123,  48  N.  W.  16Xi    A  statute  of 


§  218)  CHABACTEB  631 

Hypothetical  Questions^ 

The  fact  that  the  expert  witness  does  not  personally  know 
the  facts  of  the  case  does  not  render  his  opinion  inadmis- 
sible. In  such  a  case  the  facts  are  stated  hypothetically, 
and  he  is  asked  to  state  his  opinion  assuming  those  facts  to 
be  true.''*  Or  if  the  witness  has  heard  the  testimony  as  to 
the  facts  Jn  the  case,  and  it  is  clear,  and  not  difficult  to  re- 
member, he  may  be  asked  to  state  his  opinion  upon  what  he 
has  so  heard.^' 

Facts  Bearing  on  Opinions  of  Experts 

Facts  not  otherwise  relevant  are  admissible  if  they  sup- 
port or  are  inconsistent  with  the  opinions  given  by  experts. 
Thus  on  the  question  in  a  homicide  case  whether  the  de- 
ceased was  poisoned  by  a  certain  poison,  the  fact  that  other 
persons  who  were  poisoned  by  that  poison  exhibited  certain 
symptoms,  which  experts  affirm  or  deny  to  be  the  symptoms 
of  that  poison,  is  admissible.^* 

CHARACTER 

218.  Evidence  of  the  character  of  a  person  is  admissible  in 
the  following  cases : 

(a)  The  fact  that  the  defendant  has  a  good  character  may 

be  shown;  but  the  state  cannot  show  that  he  has  a 
bad  character^  unless  his  character  is  itself  a  fact  in 
issue,  or  unless  evidence  has  been  given  that  he  has 
a  good  character,  in  which  case  evidence  that  he 
has  a  bad  character  is  admissible. 

(b)  The  character  of  the  deceased  as  a  violent  and  dan- 

gerous man  may  be  shown  in  prosecutions  for 
homicide,  on  the  question  whether  the  defendant 
acted  in  self-defense. 

Mlcbigan  providing  for  the  appointment  of  expert  witnesses  by  the 
court  in  homicide  cases,  such  appointment  to  be  made  known  to  the 
Jury,  and  aUowing  the  state  and  the  defendant  to  use  other  experts, 
was  held  unconstitutional  in  People  v.  Dickerson,  164  Mich.  148,  129 
N.  W.  199,  33  L.  R.  A.  (N.  S.)  917,  Ann.  Cas.  1912B,  688. 

T4  Whart.  Or.  Ev.  {  418. 

TB  State  V.  Hay  den,  51  Vt  296;  Cornell  ▼•  State,  104  Wis.  527,  80 
N.  W.  745. 

T«  R.  V.  Palmer,  Steph.  Dig.  Bv.  (Chase's  Ed.)  107. 
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Character  of  Defendant 

In  a  criminal  case  it  is  always  permissible  for  the  defend- 
ant to  show  that  he  bears  a  g^ood  character,  as  tending  to 
show  that  it  was  not  probable  that  he  would  commit  the 
crime  charged ;  and  the  fact  that  the  evidence  of  his  guilt  is 
direct,  instead  of  circumstantial,  does  not  prevent  the  evi- 
dence of  good  character  from  being  considered.^^ 

If  the  character  of  the  defendant  is  not  in  issue,  as  it 
would  be  on  indictment  for  being  a  common  barretor,  a 
common  drunkard,  etc.,  and  if  the  defendant  does  not  intro- 
duce evidence  of  his  good  character,  the  state  cannot  show 
that  be  has  a  bad  character,  though  the  fact  that  he  had  a 
bad  character  might  tend  to  show  that  he  was  likely  to  com- 
mit the  crime  charged/* 

Character  of  Third  Persons  ^ 

As  a  general  rule,  the  character  of  third  persons  is  inad- 
missible.^* There  is  an  important  exception  to  the  rule, 
however,  in  prosecution  for  homicide,  where  the  defendant 
claims  that  he  acted  in  self-defense.  In  such  a  case,  the  de- 
fendant may  show  that  the  deceased  was  a  violent  and  dan- 
gerous man,  both  for  the  purpose  of  showing  a  probability 
that  the  deceased,  and  not  the  defendant,  commenced  the 
difficulty,  and,  where  his  character  was  known  to  the  de- 
fendant, for  the  purpose  of  showing  that  the  defendant  had 
reasonable  cause  to  believe  and' did  believe  that  his  life  was 
in  danger.*® 

TT  stover  v.  People,  56  N.  T.  319;  Remsen  v.  People,  43  N.  T.  6; 
People  y.  Mead,  50  Mieh.  228,  15  N.  W.  95;  Hall  v.  State,  132  Ind, 
317,  31  N.  E.  586. 

T8  People  V.  White,  14  Wend.  (N.  T.)  Ill;  State  v.  Beckner,  194 
Mo.  281,  91  S.  W.  802,  3  L.  R.  A.  (N.  S.)  535. 

78  State  V.  Staton,  114  N.  C.  813, 19  S.  E.  96;  Omer  v.  Coitf.,  95  Ky. 
353,  25  S.  W.  594;   State  v.  Rose,  47  Minn.  47,  49  N.  W.  404. 

80  Horbach  v.  State,  43  Tex.  242;  Gamer  v.  State,  28  Fla.  113,  9 
South.  835.  29  Am.  St  R^.  232 ;  Cannon  v.  People,  141  111.  270,  30 
N.  E.  1027;  Abbott  v.  People,  86  N.  Y.  460;  Davis  v.  People.  114  Dl. 
86,  29  N.  E.  192 ;  State  v.  Kennade,  121  Mo.  405.  26  S.  W.  347 ;  Alex- 
ander Y.  Ck>m.,  105  Pa.  1 ;  State  v.  Nash,  46  La.  Ann.  1137,  13  South. 
732,  734 ;  State  v.  Rollins,  113  N.  0.  722,  18  S.  E.  394 ;  Trabune  ▼• 
Com.  (Ky.)  17  S.  W.  186;   Roberts  v.  State,  68  Ala.  156. 


f   219)  EYIDENOB  WBONOFULLT  OBTAINED  633 

How  Proved 

The  term  "character,"  as  used  in  the  rules  above  stated, 
means  "reputation,"  as  distinguished  from  "disposition." 
Evidence  can  be  given  only  of  general  reputation,  and  not 
of  particular  acts  by  which  reputation  or  disposition  is 
shown.*^ 


EVIDENCE  WRONGFULLY  OBTAINED 

219.  The  fact  that  articles  or  admissions  were  wrongfully 
obtained  from  the  defendant  does  not  render  them 
inadmissible  in  evidence. 

As  we  have  already  seen,  confessions  obtained  from  the 
defendant,  if  otherwise  competent,  are  not  rendered  inad- 
missible because  they  were  obtained  from  him  by  deception, 
or  while  he  was  drunk,  or  under  a  promise  of  secrecy.*^ 
Nor  are  articles,  if  otherwise  admissible  in  evidence,  render- 
ed inadmissible  because  they  were  wrongfully  taken  from 
him,  as  by  an  unlawful  search  or  seizure." 

81  Com.  V.  O'Brien,  119  Mass.  342,  20  Am.  Rep.  325;  Bemeker  v. 
State,  40  Neb.  810,  59  N.  W.  372  ;•  State .  v.  Coley,  114  N.  O.  879,  19 
S.  B.  705 ;  Patterson  v.  State,  41  Neb.  538,  59  N.  W.  917.  The  state 
on  cross-examination  may  ask  as  to  specific  acts.  Goodwin  v.  State, 
102  Ala.  87,  15  South.  571 ;  Thontpson  y.  State,  100  Ala.  70,  14  South. 
878.  But  the  state  cannot  rebut  evidence  of  good  diaracter  by  prov- 
ing specific  acts.    Patterson  v.  State,  supra. 

««  Ante,  p.  625. 

8»  State  V.  Nordstrom,  7  Wash.  506,  85  Pac.  882;  Com.  v.  Brelsford, 
161  Mass.  61,  86  N.  B.  677 ;  State  v.  Atkinson,  40  S.  O.  363,  18  S. 
B.  1021,  42  Am,  St  Rep.  877 ;  Id.,  41  S.  O.  551,  19  S.  B.  691 ;  State 
V.  Flynn,  36  N.  H.  64.  Contra,  where  the  evidence  was  obtained  in 
such  a  manner  as  to  amount  to  comi>elling  the  witness  to  incriminate 
himself.    Underwood  v.  State,  13  Ga.  App.  206,  78  S.  E.  1103. 
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PRESUMPTION  OF  INNOCENCE— BURDEN 

OF  PROOF 

220.  The  defendant  is  presumed  to  be  innocent,  and  the  bur- 

den is  on  the  state  to  prove  his  guilt  beyond  a  rea- 
sonable doubt. 

221.  If  the  state  proves  facts  shoWing  guilt,  the  burden  is  on 

the  defendant  to  introduce  some  evidence  of  an 
affirmative  defense.  When  he  has  done  this,  by  the 
better  opinion,  the  burden  is  on  the  state  to  rebut 
this  evidence  beyond  a  reasonable  doubt. 

222.  The  burden  of  proving  any  fact  necessary  to  be  proved 

in  order  to  enable  any  person  to  give  evidence  of 
any  other  fact  is  on  the  person  who  wishes  to  give 
such  evidence. 

In  civil  cases  the  plaintiff  is  only  required  to  prove  his 
case  by  a  preponderance  of  the  evidence,  but  in  criminal 
cases  the  state  must  prove  the  defendant's  guilt,  and  there- 
fore every  fact  necessary  to  make  him  guilty,  beyond  a  rea- 
sonable doubt.  Every  man  is  presumed  to  be  innocent  until 
the  contrary  is  proved,  and  this  presumption  can  only  be 
rebutted  by  proving  guilt  by  evidence  so  strong  as  to  re- 
move from  the  mind  of  the  jury  every  reasonable  doubt.®* 

A  reasonable  doubt,  within  the  meaning  of  this  rule,  is 
not  a  mere  imaginary,  captious,  or  possible  doubt,  but  a  fair 
doubt,  based  on  reason  and  common  sense,  and  growing  out 

.  84  Carlton  v.  People,  150  111.  181,  37  N.  E.  244,  41  Airf.  St  Rep. 
346;  Parker  v.  State,  136  Ind.  284,  35  N.  E.  1105;  Vandeventer  v. 
State,  38  Neb.  592,  57  N.  W.  397 ;  Rhea  v.  State,  lOO  Ala.  119,  14 
South.  853.  That  the  crime  was  committed  within  the  jurisdiction 
of  the  court  must  be  proved  by  the  state;  but  the  courts  are  not 
agreed  on  the  quantum  of  proof.  Some  hold  that  it  must  be  proved, 
like  every  other  material  allegation,  beyond  a  reasonable  doubt.  Da- 
vis V.  State,  134  Wis.  632,  115  N.  W.  150 ;  Wade  v.  State,  11  Ga.  App. 
411,  75  S.  E.  494.  Other  courts  hold  that  the  venue  is  distinct  froiri 
the  determination  of  defendant's  guilt,  and  need  be  proved  only  by  a 
preponderance  of  the  evidence.  Cox  y.  State,  28  Tex.  App.  92,  12  S. 
W.  493 ;  Nichols  v.  State,  102  Ark.  266,  143  S.  W.  1071;  Norria  t. 
State,  127  Tenn.  437,  155  S.  W.  165. 
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of  the  testimony  in  the  case.  It  is  such  a  doubt  as  will 
leave  one's  mind,  after  a  careful  examination  of  all  the  evi- 
dence, in  such  a  condition  that  he  cannot  say  that  he  has  an 
abiding  conviction  to  a  moral  certainty  of  the  defendant's 
guilt.*» 

Shift  of  Burden  of  Proof 

It  is  frequently  said  that  the  burden  of  proof  shifts  at  dif- 
ferent stages  of  the  evidence.  This  is  incorrect.  The  bur- 
den of  proving  defendant's  guilt  is  at  all  times  on  the  state. 
If,  when  all  the  evidence  is  in,  the  jury  are  not  convinced 
beyond  a  reasonable  doubt  of  the  defendant's  guilt,  they 
should  return  a  verdict  of  not  guilty.** 

As  the  proceeding  goes  on,  the  burden  of  going  forward  with 
evidence  may  be  shifted  from  that  party  upon  whom  it  first 
rested  by  his  proving  facts  which  raise  a  presumption  in  his 
favor.  Thus,  on  a  prosecution  of  a  married  womap  for  re- 
ceiving stolen  goods,  the  burden  of  proof  is  on  the  state. 
But  where  she  is  shown  to  have  had  possession  of  stolen 
goods  soon  after  the  theft,  knowing  them  to  have  been 
stolen,  the  state  has  made  out  a  case,  and  the  burden  of  go- 
ing forward  with  evidence  is  shifted  to  her  to  show  matter 
of  defense.  She  meets  the  burden  by  showing  that  she 
stole  them  in 'the  presence  of  her  husband.  The  burden  is 
then  shifted  back  to  the  state  to  show  that  she  was  not 
coerced  by  him.*'    So,  on  a  prosecution  for  bigamy,  if  the 

»»  People  V.  Finley,  38  Mich.  482 ;  Garrett  v.  State,  97  Ala.  18,  14 
South.  327;  Culver  v.  State,  99  Ala.  193,  13  South.  527.  It  is  not 
necessary  that  the  evidence  exclude  every  hypothesis  other  than  that 
of  guilt,  but  it  is  sufi^dent  if  the  evidence  shows  guilt  beyond  a  rea- 
sonable doubt— not  a  speculative,  imaginary,  or  possible  doubt.  Gar- 
rett T.  State,  supra.  A  reasonable  doubt  has  been  defined  as  such 
a  doubt  as  would  ntfake  a  man  of  ordinary  prudence  waver  or  hesitate 
in  considering  a  matter  of  like  importance  to  himself  as  the  case  on 
trial  is  to  the  defendant  State  v.  Roesener,  8  Wasih.  42,  35  Pae.  357. 
It  is  proper  for  the  court  to  refuse  to  charge  that  the  degree  of  evi- 
dence required  to  convict  a  man  must  be  such  as  to  remove  all  doubt 
from  the  mind  of  a  reasonable  nAin,  since  a  reasonable  man  may  have 
an  unreasonable  doubt    Padfleld  v.  People,  146  IlL  060,  35  N.  B.  469.  * 

••Thayer,  Bv.  c.  9. 

•T  1  Russ.  Crimes,  33 ;  2  Buss.  Crimes,  337.  Some  courts  hold  that 
proof  of  the  possession  of  goods  soon  after  the  theft  raises  the  pre- 
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state  proves  that  the  defendant  was  already  married  when 
he  married  the  second  time,  the  burden  of  showing*  some  de- 
'  fense  is  on  the  defendant.  If  the  defendant  shows  that  he 
was  a  minor  at  the  time  of  the  first  marriage,  the  state  has 
the  burden  of  proving  that  he  married  with  his  parents'  con- 
sent.** So,  where  the  defendant  sets  up  insanity  as  a  de- 
fense, the  burden  is  on  him  to  introduce  some  evidence  of 
insanity.*'  But  in  all  these  cases  when  all  the  evidence  is 
in,  the  burden  of  proving  that  defendant  is  guilty  beyond  a 
reasonable  doubt  is  where  it  was  at  the  beginning  of  the 
trial,  on  the  state ;  and,  if  the  jury  are  still  in  doubt  whether 
the  defendant  committed  the  crime  they  should  acquit.*^ 

This  being  the  principle,  it  would  seem  clear  that  where 
the  defendant  has  introduced  some  evidence  of  an  affirma- 
tive defense,  like  insanity,  the  burden  should  be. on  the  state 
to  rebut  that  evidence  beyond  a  reasonable  doubt,  and  many 
of  the  courts  so  hold.'^  But  many  of  the  courts  hold  that  in 
such  a  case  the  burden  is  on  the  defendant  to  establish  his 

sumption  of  sraUt,  and  sblfts  the  burden  of  proof.  Waters  t.  People* 
104  111.  544.  Contra,  Stover  v.  People,  56  N.  Y.  316;  Ingalla  v.  State, 
48  Wis.  647,  4  N.  W.  785 ;  Oonx  v.  McGorty,  114  Mass.  299.  So  on 
indictment  for  honiiclde,  where  the  defendant  has  made  out  a  case  of 
self-defense,  the  burden  of  proving  that  he  was  at  foult  in  bringing 
on  the  difficulty  is  on  thei  state.  Holmes  v.  State,  100  Ala.  80,  14 
South.  864. 

88  Bex  V.  Butler,  Buss.  &  B.  61. 

89  See  the  cases  hereafter  cited. 

•0  Thayer,  Ev.  c.  9;  Davis  v.  U.  S.,  160  U.  S.  469,  16  Sup.  Ct  353, 
40  Lw  Ed.  409. 

•1 U.  S.  V.  Faulkner  (D.  C.)  85  Fed.  730;  State  v.  Beidell,  9  Houst 
(Del.)  470,  14  Atl.  550;  Baccigalupo.  v.  CJom..  33  Grat.  (Va.)  807,  36 
Am.  Bep.  795 ;  Langdon  v.  People,  133  111.  382,  24  N.  E.  874 ;  Grubb 
V.  State,  117  Ind.  277,  20  N.  E.  257,  725 ;  Plake  v.  State.  121  Ind.  433, 
23  N.  B.  273,  16  Am.  St  Bep.  408 ;  Bevoir  v.  Stete,  82  Wia  295,  52 
N.  W.  84 ;  Com.  v.  Gerade,  145  Pa.  289,  22  Atl.  464,  27  Am.  St.  Bep. 
089 ;  King  v.  State,  91  Tenn.  617,  20  S.  W.  169 ;  Hodge  v.  States  26 
Fla.  11,  7  South.  593 ;  Faulkner  v.  Territory,  6  N.  M.  464,  30  Pac. 
905;  Davis  v.  U.  S.,  160  U.  S.  469,  16  Sup.  Ct.  353,  40  U  Ed.  409; 
Maas  V.  Ter.,  10  Okl.  714,  63  Pac.  960,  53  L.  B.  A.  814;  People  v. 
Spencer,  179  N.  Y.  408,  72  N.  E.  461.  In  the  abeence  of  any  evidenod 
to  raise  a  reasonable  doubt,  the  prosecution  is  not  obliged  to  prove 
sanity.  Mcmtag  v.  People,  141  111.  75,  30  N.  E.  337;  Armstrong  v. 
State,  30  Fla.  170, 11  South.  618,  17  L.  B.  A.  481 
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insanity  by  a  preponderance  of  the  evidence,  and  that  it  is 
not  enough  to  raise  a  reasonable  doubt  as  to  his  sanity.*' 
This  is  riding  roughshod  over  the  rule  that  in  a  criminal 
case  the  defendant's  guilt  must  be  proved  beyond  a  reason- 
able doubt,  for  a  man  who  commits  an  act  while  insane  does 
not  commit  a  crime.  He  is  not  merely  excused  from  punish- 
ment. He  is  not  guilty  at  all  of  any  crime.  Some  courts 
have  even  gone  so  far  as  to  hold  that  the  defendant  must 
establish  his  insaiiity  beyond  a  reasonable  doubt;  that  is 
to  say,  that  if  the  jury  have  any  reasonable  doubt  on  the 
question,  they  must  convict.*' 

There  is  a  like  conflict  of  opinion  as  regards  the  defense 
of  alibi.** 

Fact  to  be  Proved  to  Render  Evidence  Admissible 

The  burden  of  proving  any  fact  necessary  to  be  proved  in 
order  to  enable  a  person  to  give  evidence  of  any  other  fact 
is  on  the  person  who  seeks  to  give  such  evidence.  Where 
the  state  wishes  to  introduce  a  dying  declaration,  the  bur- 

•«  Com.  T.  Rogers,  7  Mete.  (Mass.)  500,  41  Am.  Dec.  458 ;  Loeffner 
V.  State,  10  Ohio  St.  598;  Flsber  v.  People.  23  lU.  283  (but  see,  con- 
tra, Langdon  -v.  People,  133  111.  382,  24  N.  B.  874)  ;  People  v.  Mc- 
Cann,  16  N.  Y.  58,  69  Am.  Dec.  642;  Walker  y.  People,  88  N.  Y.  81; 
State  V.  Starling,  51  N.  O.  366;  State  v.  Davis,  109  N.  C.  780,  14  S. 
a  55;  State  v.  McCoy,  34  Mo.  531,  86  Am.  Dec.  121 ;  State  v.  Schae- 
fer,  116  Mo.  96,  22  S.  W.  447 ;  State  v.  Trout,  74  Iowa,  545,  38  N. 
W.  405,  7  Am.  St.  Rep.  499;  People  v.  Garbutt,  17  Mich.  9,  97  Am. 
Dec.  162;  Leache  y.  State,  22  Tex.  App.  279,  3  S.  W.  539,  58  Am. 
Rep.  638;  Rather  v.  State,  25  Tex.  App.  623,  9  S.  W.  69;  Parsons  v. 
State,  81  Ala.  577,  2  South.  854,  60  Am.  Rep.  193;  Gunter  v.  State, 
83  Ala.  96,  3  South.  600;  Maxwell  v.  State,  89  Ala.  150,  7  South. 
824;  People  v.  Bemmerly,  98  Cal.  299,  33  Pac.  263;  People  v.  Baw- 
den,  90  Cal.  195,  27  Pac.  204;  Fogarty  v.  State,  80  Ga.  450,  5  S.  E. 
782;  Ck)ates  v.  State,  50  Ark.  330,  7  S.  W.  304;  Boiling  v.  State,  54 
Ark.  588,  16  S.  W.  658;  Moore  v.  Com.,  92  Ky.  630,  18  S.  W.  833; 
State  V.  Alexander,  30  S.  C.  74,  8  S.  E.  440,  14  Am.  St.  Rep.  879; 
State  y.  Lewis,  20  Ney.  333,  22  Pac  241;  People  y.  DiUon,  8  Utah, 
92,  30  Pac.  150. 

»«  Reg.  y.  Stokes,  3  Car.  &  K.  188;  State  y.  Brinyea,  5  Ala."i244; 
State  y.  Huting,  21  Mo.  476;  People  y.  Myers,  20  Cal.  518 ;  State  y. 
Spencer,  21  N.  J.  Law,  202;  State  y.  De  Rano6;  34  La.  Ann.  186,  44 
Am.  Rep.  426. 

»«  See  Ck>m.  y.  Choate,  105  Mass.  451;  Howard  y.  State,  50  Ind« 
100;  Walters  y.  State,  39  Ohio  St  215. 
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denr  is  on  it  to  show  that  it  was  made  under  such  a  sense  of 
impending  death  as  to  render  it  competent ;  and,  if  the  de- 
fendant' seeks  to  introduce  such  evidence,  the  same  burden 
is  oh  him.*' 


223.  WITNESSES— THEIR  COMPETENCY  AND  THE 
MODE  OF  EXAMINING  THEM 

Though  there  is  very  little  difference  between  civil  and 
criminal  cases  as  regards'  the  competency  of  witnesses,  the 
mode  of  examining  them,  etc.,  so  that  the  matter  might  well 
be  omitted,  it  cannot  be  out  of  place  to  state  shortly  the 
general  rules.®* 

Who  May  Testify 

All  persons  are  competent  to  testify  in  all  cases  except  as 
follows : 

A  witness  is  incompetent  if,  in  the  opinion  of  the  judge, 
he  is  prevented  by  extreme  youth,*^  disease  affecting  the 
mind,"®  or  any  other  cause  of  the  same  kind,**  from  recol- 
lecting the  matter  on  which  he  is  to  testify,  from  under- 
standing the  questions  put  to  him,  from  giving  rational  an- 
swers to  those  questions,  or  from  knowing  that  he  ought  to 
speak  the  truth. ^ 

A  witness  unable  to  speak  or  hear  is  not  incompetent,  but 
may  give  his  evidence  by  writing  or  by  signs,  or  in  any  oth- 
er manner  in  which  he  can  make  it  intelligible;  but  such 

•s  Ante,  p.  617,  and  cases  there  cited. 

98  The  rules  are  taken  almost  yerbatlm  from  Stephen's  Digest  of 
Evidence. 

97  See  Ck>m.  y.  Mulllns,  2  Allen  (Mass.)  295;  Comer  t.  State  (Tex. 
Cr.  App.)  20  S.  W.  547;  McGulre  v.  People,  44  Mich.  286,  6  N.  W. 
669,  38  Am.  Rep.  265 ;  State  y.  Michael,  87  W.  Va.  565,  16  S.  B.  808, 
19  L.  R.  A.  605;  State  v.  Doyle,  107  Mo.  36,  17  S.  W.  751. 

•8  Walker  y.  State,  97  Ala.  85,  12  South.  83;  Coleman  y.  Com.,  25 
Grat.  (Va.)  865,  18  Am.  Rep.  711;  Worthlngton  y.  Mencer.  96  Ala. 
310,  11  South.  72,  17  L.  R.  A.  407;  Lopez  y.  State.  30  Tex.  App.  487, 
17  S.  W.  1058,  28  Am.  St.  Rep.  935. 

••  State  y.  Weldon,  39  S.  C.  318,  17  S.  B.  688,  24  L.  R.  A.  126. 

1  The  question  Is  for  the  court,  and  generally  Its  ruling  will  not 
be  reviewed.    Com.  y.  Mulllns,  supra,  and  other  cases  aboye  dted. 
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■ 

In  some  states  the  defendant  is  allowed  to  make  a  state- 
ment to  the  jury  not  under  oath. 

Privileged  Communications 

No  husband  is  compellable  to  disclose  any  communication 
made  to  him  by  his  wife  during  the  marriage,  and  no  wife 
is  compellable  to  disclose  any  communication  made  to  her 
by  her  husband  during  the  marriage.* 

It  is  doubtful  whether  a  judge  is  compellable  to  testify  as 
to  anything  which  came  to  his  knowledge  in  court  as  such 
judge.*®  It  seems  that  a  barrister  cannot  be  compelled  to 
testify  as  to  what  he  said  in  court  in  his  character  of  a 
barrister.** 

No  one  can  be  compelled  to  give  evidence  relating  to  any 
affairs  of  state,  as  to  official  communications  between  public 
officers  upon  public  affairs,  except  with  the  permission  of 
the  officer  at  the  head  of  the  department  concerned,*'  or  to 
^gi^e  evidence  of  what  took  place  in  either  house  of  congress, 
or  of>-a  state  legislature,  without  the  leave  of  the  house, 
though  he  |nay  state  that  a  particular  person  acted  as  speak- 
en** 

In  cases  in  which  the  government  is  immediately  concern- 
ed no  witness  can  fie-GQmpelled  to  answer  any  question,  the 
answer  to  which  would  tend  to  discover  the  names  of  per- 
sons by  or  to  whom  information  was  given  as  to  the  com- 
mission of  offenses.  In  ordinary  criminal  prosecutions  it  is 
for  the  judge  to  decide  whether  tjie  permission  of  any  such 
question  would  or  would  not,  urttUr  the  circumstances  of 
the  particular  case,  be  injurious  to  trie  administration  of  jus- 
tice.** '^ 

•  CampbeU  ▼.  Chace,  12  R.  I.  333;  Com.  i  Griffin,  110  Mass.  181; 
State  V.  Mathers,  64  Vt.  101,  23  Atl.  590.  15  V_?-  ^*  268,  33  Am.  St 
Rep.  921;   State  v.  Ulrich,  110  Mo.  350,  19  S,W^.  656. 

10  Reg.  T.  Gazard,  8  Car.  &  P.  595.  \ 

11  Curry  v.  Walter,  1  Esp.  456.  < 

isBeatson  v.  Skene,  5  Ilnrl.  &  N.  S^;  Ar^Bl  of  Hartranft,  85 
Pa.  433,' 27  Am.  Rep.  667;  Totten  v.  U.  S.,  91^  U.  S.  105,  23  Lw  Ed. 
605. 

18  Chubb  v.  Salomons,  3  Car.  ft  K.  77;  Pliiny|tt  v.  Cobbett,  5  Esp. 
136.  \ 

,1*  Hardy's  Case,  24  How.  State  Tr.  811;  Reg.v  v.  Richardson,  3 
Fost.  &  F.  693;  State  t.  Soper,  16  Me.  293,  33  Ani^  Dec.  665;  U.  S. 
▼.  Moses,  4  Wash.  C.  C.  726,  Fed.  Cas.  No.  15,825. 
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As  we  have  seen  in  another  place,  neither  a  petit  juror  noc 
a  grand  juror  can  give  evidence  as  to  what  passed  between 
the  jlirymen  in  the  discharge  of  their  duties.  Nor,  as.  a  rule, 
can  a  grand  juror  give  evidence  as  to  what  any  witness  said 
when  examined  before  the  grand  jury,  though  as  to  this 
there  are  some  exceptions.*" 

No  legal  adviser  is  permitted,  whether  during  or  after  the 
termination  of  his  employment  as  such,  unless  with  his 
client's  express  consent,  to  disclose  any  communication,  oral 
or  documentary,  made  to  him  as  such  legal  adviser,  by  or 
on  behalf  of  his  client,  during,  in  the  course,  and  for  the 
'  purpose  of  his  employment,  whether  in  reference  to  any 
matter  as  to  which  a  dispute  has  arisen  or  otherwise,  or  to 
disclose  any  advice  given  by  him  to  his  client  during,  in  the 
course,  and  for  the  purpose  of  such  employment.^*  This 
rule  does  not  extend  to  (1)  any  such  communication  as 
aforesaid  made  in  furtherance  of  any  criminal  purpose ;  ^^ 
(2)  any  fact  observed  by  any  legal  adviser,  in  the  course  of 
his  employment  as  such,  showing  that  any  crime  or  fraud 
has  been  committed  since  the  commencement  of  his  em- 
ployment, whether  his  attention  was  directed  to  such  fact 
by  or  on  behalf  of  his  client  or  not;^'  (3)  any  fact  with 
which  such  legal  adviser  became  acquainted  otherwise  than 
in  his  character  as  such.**  The  expression  "legal  adviser" 
includes  barristers  and  solicitors,  their  clerks,  and  interpre- 
ters between  them  and  their  clients.*®  It  does  not  include 
officers  of  a  corporation  through  whom  the  corporation  has 
elected  to  make  statements.** 

!»  Ante,  pp.  142,  574. 

i«  State  V.  Dawson,  90  Mo.  149,  1  S.  W.  827. 

IT  Follett  V.  Jefferyes,  1  Sim.  (S.  S.)  17;  Charlton  v.  Ooombes,  32 
L.  J.  Ch.  284;  People  v.  Blakeley,  4  Parker,  Cr.  R.  (N.  Y.)  178;  Or- 
man  v.  State,  22  Tex.  App.  604,  3  S.  W.  468,  58  Am.  Rep.  662 ;  Id., 
24  Tex.  App.  495,  6  S.  W.  544;  Everett  y.  State,  30  Tex.  App.  682,  18 
S.  W.  674. 

18  Brown  v.  Foster,  1  Hurl,  ft  N.  736;  Rahm  v.  State,  30  Tex.  App. 
810,  17  S.  W.  416,  28  Am.  St  Rep.  911. 

10  State  Y.  Mewherter,  46  Iowa,  88;  Com.  y.  Goddard,  14  Gray 
(Mass.)  402. 

20  Wilson  y.  Rastall,  4  Term  R.  753;  Taylor  y.  Foster,  2  Car.  ft 
P.  195 ;  Foote  v.  Hayne,  1  Car.  ft  P.  545. 

«i  Mayor  y.  Quirk,  L.  R.  5  O.  P.  106. 
Clark  Cr.Pboc.(2d  Ed.)— 41 
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■    The  privilege  is  personal,  and  cannot  be  set  up  by  the 
other  party.'*  t 

No  one  can  be  compelled  to  disclose  to  the  court  any  com- 
munication between  himself  and  his  legal  adviser,  which  his 
legal  adviser  could  not  disclose  without  his  permission,  al- 
though it  may  have  been  made  before  any  dispute  arose  as 
to  the  matter  referred  to." 

Medical  men  and  (probably)  clergymen  may,  at  common 
law,  be  compelled  to  disclose  communications  made  to  them 
in  professional  confidence,  but  the  rule  has  in  some  states 
been  changed  by  statute.'* 
Witness  not  to  be  Compelled  to  Criminate  Himself 

Both  under  most  of  our  constitutions,  and  at  common  law, 
it  is  the  rule  that  no  one  is  bound  to  answer  any  question 
if  the  answer  thereto  would,  in  the  opinion  of  the  judge, 
have  a  tendency  to  expose  the  witness  (or  the  wife  or  hus- 
band of  the  witness)  to  any  criminal  charge,  or  to  any  pen- 
alty or  forfeiture  which  the  judge  regards  as  reasonably 
likely  to  be  preferred  or  sued  for; "°  but  no  one  is  excused 
from  answering  any  question  only  because  the  answer  may 
establish  or  tend  to  establish  that  he  owes  a  debt,  or  is  oth- 
erwise liable  to  any  civil  suit,  either  at  the  instance  of  the 
state  or  of  any  other  person."    If  a  defendant  offers  himself 

»'  Si^itb  T.^oatman  Savings  Bank,  1  Tex.  CIt.  App,  115,  20  S.  W. 
1119. 

iiMlnet  V.  Morgan,  L.  R.  8  Ob.  App.  361;  Dnttenbofer  v,  SUte, 
34  Ohio  St.  91,  32  Am.  Rep.  362. 

!•  Duchess  of  Klngatoa's  Case,  20  How.  State  Tr.  572;  Glllooler 
V.  Stat«,  58  Ind.  182;  People  v.  Gates.  13  Wend.  (N.  X.)  311 ;  Pier- 
son  T.  People,  79  N.  T.  424,  35  Am.  Rep.  524;  Steagald  v.  State,  22 
Tex.  App.  464,  3  S.  W.  771. 

"•Black,  Const.  Law,  497,  and  cases  there  dted;  Reg.  v.  Boyes, 
1  Best  h  S.  330;  R«z  v.  Inhabitants  of  CUriger,  2  Term  R,  263;  B«i 
V.  Inhabitants  of  Botbwjck,  2  Barn.  &  Adol.  639 ;  Com.  r.  Nichols, 
114  MasB.  285,  19  Am.  Rep.  346;  2  Story,  Const.  %  1788;  Boyd  v.  C. 
8.,  lie  U.  S.  616,  6  Sup.  CL  524,  29  L.  Ed.  746;  State  ex  rel.  Lan- 
nlng  T.  Lonsdale,  48  Wis.  348.  4  N.  W.  390;  State  t.  Briggs,  9  B.  I. 
361.  11  Am.  Kep.  270.  If,  by  statute,  the  testimony  could  not  be 
used  against  blm,  or  if  he  could  not  be  prosecuted*  for  the  crime  dis- 
closed, the  rule  does  not  apply.  See  Kendrlclc  t.  Com.,  78  Ta.  490; 
People  y.  Kelly.  24  N.  T.  74. 

2«  Steph.  Dig.  Et.  (Chase's  Ed.)  209. 
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as  a  witness,  he  cannot  refuse  to  answer  questions  asked 
him  on  cross-examination."  The  witness  may  waive  this 
privilege  by  answering  questions  without  objection,"  and, 
if  he  answers  so  as  to  disclose  part  of  the  transaction,  he 
waives  his  right  to  refuse  to  answer  further.*" 

Corroboration,  when  Required 

In  most,  but  not  all,  states,  when  the  only  proof  against 
a  person  charged  with  a  criminal  offense  is  the  evidence  of 
an  accomplice,  uncorroborated  in  any  material  particular,  it 
is  the  duty  of  the  judge  to  warn  the  jury  that  it  is  unsafe  to 
convict  any  person  upon  such  evidence,  though  they  have  a 
legal  right  to  do  so." 

In  some  states,  by  statute,  a  conviction  cannot  be  had  in 
a  crijninal  case  on  the  testimony  of  an  accomplice,  unless 
corroborated  by  other  evidence ;  '*  in  other  states,  in  prose- 
cutions for  seduction,  rape,  and  similar  crimes,  there  can  be 
no  conviction  on  the  uncorroborated  testimony  .of  the  wo- 
man;**  but  the  rule  is  otherwise  at  common  law." 

"  People  V.  Casey,  T2  N.  T.  393;  Com.  t.  Nichols,  114  Mass.  285. 
Ifi  Am.  Rep.  346;  People  v.  Dupouuce,  133  Midi.  1,  d4  N.  W.  388,  103 
Am.  St.  Rep.  43S,  2  Ann.  Cas.  246. 

»»Com.  T.  Shaw,  4  Ciish.  (Mass.)  684,  BO  Am.  Dec.  813.  No  «ie 
bat  the  witness  can  object. 

■  >Com.  V.  Pratt,  i2e  Mass.  462.  But  see  Reg.  t.  Oarbett,  1  Denl- 
SOD,  Cr.  Cas.  236. 

«"  RoKuemore  v.  State,  28  T«.  App.  55,  11  8.  W.  834;  Com.  t, 
Holmee,  127  Mass.  424.  84  Am.  Eep.  391 ;  Fort  v.  State,  62  Ark.  180. 
11  8.  W.  959.  20  Am.  St.  Rep.  163:  Stape  T.  People,  85~N.  T.  890; 
Smith  v.  Com.  (Ky.)  17  S.  W.  182 ;  Boyd  v.  State,  24  Tei.  App.  6T0, 
6  S.  W.  853.  5  Am.  St.  Rep.  908;  Com.  v.  Hayes,  140  Mass.  366.  6  N. 
E.  264;  People  t.  Ogle.  104  N.  Y.  511.  11  N.  E.  53.  But  see,  contra, 
Ingalls  v.  State,  48  WU.  617.  4  N.  W.  785 ;  State  v.  Harklne,  100 
Mo.  666,  13  S.  W.  830.  The  witness  must  be  an  accomplice  to  need 
corroboration.  Com.  v.  Follansbee,  155  Mass.  274,  29  N.  B.  471; 
Com.  T.  Graves,  97  Mass.  114;  Campbell  v.  Com.,  84  Pa.  187. 

"1  People  V.  Bunkers,  2  Cal.  App.  197,  84  Pac.  364,  370. 

"»  People  V.  Keam*^,  110  N.  Y.  188,  17  N.  B.  736;  Stat«  v.  Mc- 
Glothloi,  66  Iowa,  544,  &  N.  W.  893;  ArmstroDg  v.  People,  70  N. 
Y.  38. 

)*  See  State  t.  Nichols.  29  Minn.  857,  13  N.  W.  163;  State  t.  Mo- 
Qlothlen,  supra.  The  question  whether  a  person  Is  an  accomplice  U 
for  the  Jury.    FBople  v.  Bunkers,  2  Cal.  App.  197,  84  Pac.  364,  370. 
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As  we  have  already  seen,  there  can  be  no  conviction  on 
an  extrajudicial  confession  unless  corroborated  by  other 
evidence  of  the  corpus  delicti.** 

Number  of  Witnesses  Necessary 

In  trials  for  treason  no  one  can  be  convicted  unless  he 
pleads  guilty,  except  upon  the  oath  of  two  lawful  witnesses 
to  the  same  overt  act," 

If  upon  a  trial  for  perjury  the  only  evidence  against  the 
defendant  is  the  oath  of  one  witness  contradicting  the  oath 
on  which  perjury  15  assigned,  and  if  no  circumstances  are 
proved  which  corroborate  such  witness,  the  defendant  is 
entitled  to  be  acquitted.** 

Excluding  Witnesses  from  Court  Room 

While  one  witness  is  testifying  the  court  may,  in  its  dis- 
cretion, exclude  the  other  witnesses  from  the  court  room." 

It  cannot,  exclude  the  defendant,  however,  nor  can  it  ex- 
clude one  defendant  while  his  codefendant  is  testifying.** 

If  a  witness  who  has  been  excluded  disobeys  the  court's 
order,  he  is  guilty  of  contempt  of  court,  and  may  be  punish- 
ed, but  this  does  not  render  him  incompetent,  or  prevent  his 
being  examined,  if  the  party  offering  him  as  a  witness  was 
not  privy  to  the  contempt.** 

Failure  to  Call  Witnesses 

The  failure  of  the  state  or  of  the  defendant  to  call  a  wit- 
ness, particularly  an  eyewitness  of  the  act  charged,  may,  by 
the  weight  of  authority,  be  taken  into  consideration  by  the 

■«  Ante,  p.  620.  "  Const  U.  S.  &rt  3.  |  8. 

i<  Stepb.  DIe-  Et.  (Cbase's  Bd.)  213;  Rex  ▼.  Mayhew,  6  Car.  ft  P. 
315;  Com.  v.  Parker,  2  Cush,  (Mass.)  219;  U.  S.  v.  Wood,  14  PeL 
440,  10  L.  Ed.  027;  State  t.  Hajward.  1  Nott  ft  McC.  (9.  C.)  647; 
State  V.  Heed,  57  Mo.  252 ;  State  v.  Bllze.  Ill  Mo.  464,  20  S.  W.  210; 
People  T.  Hayes,  70  Hun,  111,  24  N.  T.  Supp.  IW. 

ij  Zoldoake  t.  State,  82  Wis.  680,  62  N.  W.  778;  Vance  t.  State. 
66  Ai^  402,  19  S.  W.  1006 ;  Dickson  t.  State,  39  OUo  SL  73;  Com. 
V.  Follansbee,  165  Mass.  274,  29  N.  E.  471. 

"Ante,  p.  492. 

»»  Grant  v.  State,  89  Ga.  393,  16  S.  B.  488;  Dick»n  t.  SUte,  m- 
pra;  Taylor  v.  State.  130  Ind.  66,  28  N.  E.  41iS;  Cook  t.  State,  80 
Tex.  App.  607.  18  S.  W.  412. 
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jury,^*  but  it  does  not  raise  any  legal  presumpti 
cence  or  of  guilt.*^ 

Compelling  State  to  Call  Witnesses 

Where  the  prosecution  fails  to  call  all  the  ey 
to  the  crime,  the  court  may,  in  the  exercise  of  its 
compel  it  to  do  so;  and  it  should  compel  it 
where  the  witnesses  are  few  in  number.**  Ordin 
ever,  the  court  will  not  interfere.** 

Examination  in  Chief,  Cross-Examination,  and  Re-e 

Witnesses  examined  in  open  court  must  be  firsi 
in  chief,  they  may  then  be  cross-examined,  an( 
examined. 

Whenever  any  witness  has  been  examined  in  ch 
been  intentionally  sworn,  or  has  made  a  promise 
ration,  as  hereinbefore  mentioned,  for  the  purpose 
evidence,  the  opposite  party  has  a  right  to  cros 
him ;  but  the  opposite  party  is  not  entitled  to  cros 
merely  because  a  witness  has  been  called  to  produ* 
ment  on  a  subpoena  duces  tecum,  or  in  order  to  be 
After  the  cross-examination  is  concluded,  the  p 
called  the  witness  has  a  right  to  re-examine  him. 

The  court  may  in  all  cases  permit  a  witness  to  b< 
either  for  further  examination  in  chief  or  for  furtl 
examination ;  and  if  it  does  so  the  parties  have  th< 
further  cross-examination  and  further  re-examinj 
spectively.** 

It  is  held  in  England  that  if  a  witness  dies,  or 
incapable  of  being  further  examined,  at  any  sta{ 

*o  People  V.  Hovey,  92  N.  Y.  654 ;  Rice  v.  Com.,  102  Pa.  * 

♦1  Bleecker  v.  Johnston,  69  N.  Y.  309;  HUl  v.  Com.,  88  'V 
S.  B.  330,  29  Am.  St.  Rep.  744. 

*•  People  V.  Kenyon,  93  Mich.  19,  52  N.  W.  1033;  Th< 
State,  30  Tex.  App.  325,  17  S.  W.  448. 

«8  State  V.  Russell,  13  Mont.  164,  32  Pac.  854;  HHI  y.  Coi 
633,  14  S.  E.  330,  29  Aid,  SL  Rep.  744;  People  y.  Wright, 
862,  51  N.  W.  517. 

««  Com.  V.  McGorty,  114  Mass.  299.    A  witness  may  he  r 
restate  his  testimony  on  a  given  point  at  the  request  of 
after  the  jury  has  retired  to  consider  their  verdict.    Stri 
fitate,  115  Ga.  222,  41  3.  E.  713. 
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examination,  the  evidence  given  before  he  became  incapable 
is  good ;  *"  but  in  this  country  the  rule  seems  to  be  other- 
wise, where  there  was  no  opportunity  to  cross-examine.** 

If,  in  the  course  of  a  trial,  a  witness  who  was  supposed 
to  be  competent  appears  to  be  incompetent,  his  evidence 
may  be  withdrawn  from  the  jury,  and  the  case  may  be  left 
to  their  decision  independently  of  it ;  *^  but  if  a  witness  is 
known  to  be  incompetent  when  he  is  sworn,  and  no  objec- 
tion is  made,  the  rule  does  not  apply.*® 

To  What  Matters  Cross-Examination  and  Re-examination 
must  be  Directed 

The  examination  and  cross-examination  must  relate  to 
facts  in  issue  of  relevant  thereto;  and  in  most  states  the 
cross-examination  must  be  confined  to  the  facts  to  which 
the  witness  testified  on  his  examination  in  chief.** 

The  re-examination  must  be  directed  to  the  explanation 
of  matters  referred  to  in  cross-examination ;  '*  and  if  new 
matter  is,  by  permissibn  of  the  court,  introduced  in  re-ex- 
amination, the  adverse  party  may  further  cross-examine  up- 
fen  that  matter. 

As  a  rule,  the  state  and  the  defendant  must  on  examina- 
tion in  chief  make  out  its  or  his  whole  case,'^  but  the  court 
may,  in  its  discretion,  allow  evidence  to  be  given  out  of  the 
proper  order.  The  rule  is  general  that  the  order  of  intro- 
ducing evidence  is  in  the  discretion  of  the  court. 

Leading  Questions 

Questions  suggesting  the  answer  which  the  person  put- 
ting the"  question  wishes  or  expects  to  receive,  or  suggest- 
ing disputed  facts  as  to  which  the  witness  is  to  testify,  must 
not,  if  objected  to  by  the  adverse  party,  be  asked  in  an  ex- 

«B  Rex  v.  DooUn,  Jebb,  Grown  Oas.  123. 

«•  Steph.  Dig.  Bv.  (Chase's  Ed.)  224;  People  v.  Oole,  43  N.  Y.  508. 

*T  Reg.  V.  Whitehead,  L.  R.  1  Crown  Cas.  33;  State  v.  Damery,  48 
Me.  327. 

*8  Steph.  Dig.  Ev.  (Chase's  Ed.)  222. 

*•  Steph.  Dig.  Ev.  (Chase's  Ed.)  223 ;  People  v.  Beach,  87  N.  Y. 
608;  Donnelly  v.  State,  26  N.  J.  Law,  463,  601;  State  v.  Smith,  48 
Oonn.  376 ;  Austin  v.  State,  14  Ark.  555. 

so  Schaser  v.  State,  36  Wis.  429;  People  T.  Beach,  supnu 

•1  State  v.  Alford,  31  Conn.  40. 
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amination  in  chief,  or  a  re-examination,*^*  unless  the  witness 
appears  to  be  hostile  to  the  party  introducing  bim,**  or 
"when  the  examination  relates  to  items,  dates,  or  numerous 
details,  where  the  memory  ordinarily  needs  suggestion,  or 
when  it  is  necessary  to  direct  the  witness'  attention  plainly 
to  the  subject-matter  of  his  testimony."  **  With  the  per- 
mission of  the  court,  such  questions  may  be  asked  in  cross- 
examination.** 

Questions  Lawful  in  Cross-Examination 

When  a  witness  is  cross-examined,  he  may,  in  addition 
to  the  questions  hereinbefore  referred  to,  be  asked  any  ques- 
tions which  tend  (1)  to  test  his  accuracy,  veracity,  or  credi- 
bility ;  or  (2)  to  shake  his  credit,  by  injuring  his  character. 
Witnesses  have  been  compelled  to  answer  such  questions, 
though  the  matter  suggested  was  irrelevant  to  the  matter  in 
issue,  and  though  the  answer  was  disgraceful  to  the  witness, 
as  where  he  was  asked  as  to  the  commission  of  a  crime,  or 
as  to  immoral  conduct ;  but  it  is  submitted  that  the  court 
has  the  right  to  exercise  a  discretion  in  such  cases,  and  to 
refuse  to  compel  such  questions  to  be  answered  when  the 
truth  of  the  matter  suggested  would  not,  in  the  opinion  of 
the  court,  affect  the  credibility  of  the  witness  as  to  .the  mat- 
ter to  which  he  is  required  to  testify.** 

Exclusion  of  Evidence  to  Contradict  Answers  to  Questions 
Testing  Veracity 
When  a  witness  under  cross-examination  has  been  asked 
and  has  answered  any  question  which  is  relevant  to  the  in- 
quiry only  so  far  as  it  tends  to  shake  his  credit  by  injuring 
his  character,  no  evidence  can  be  given  to  contradict  him, 

»«  People  v.  Mather,  4  Wend.  (N.  Y.)  229,  21  Am.  Dec.  122. 
B8  Id. 

B*  Staph.  lAg,  Bv.  (Chase's  Ed.)  224;  People  v.  Mather,  supra. 

BB  People  V.  Blather,  supra. 

B«  Steph.  Dig.  'Ey.  (Chase's  Ed.)  225,  and  cases  there  cited;  State 
V.  Ward,  49  Conn.  429;  Lohman  v.  People,  1  N.  Y.  379,  49  Am.  Dee. 
340;  People  v.  Noelke,  94  N.  Y.  137,  46  Am.  Rep.  128;  Com.  v.  Ma- 
son, 105  Mass.  163,  7  Am.  Rep.  507;  People  v^  Irving,  95  N.  Y.  541. 
The  rule  applies  to  cross-examination  of  the  defendant.  Hanoff  v. 
State,  37  Ohio  St.  178,  41  Am.  Rep.  496;  People  v.  Crapo,  76  I^.  Y. 
288,  32  Am.  Rep.  302. 
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excepttin  the  following  cases:  '^  (1)  If  a  witness  is  asked 
whether  Jie  has  been  previously  convicted  of  any  felony  or 
misdemeanor,  and  denies  or  does  not  admit  it,  or  refuses  to 
'  answer,  evidence  may  be  given  of  his  previous  conviction 
thereof.**  (2)  If  a  witness  is  asked  any  question  tending  to 
show  that  he  is  not  impartial,  and  answers  it  by  denying 
the  facts  suggested,  he  may  be  contradicted.** 

Statements  Inconsistent  with  Present  Testimony  may  be 
Proved 
Every  witness  under  cross-examination  in  any  proceed- 
ing, civil  or  criminal,  may  be  asked  whether  he  has  made 
any  former  statement  relative  to  the  subject-matter  of  the 
action  and  inconsistent  with  his  present  testimony,  the  cir- 
cumstances of  the  supposed  statement  being  referred  to  suf- 
ficiently to  designate  the  particular  occasion,  and,  if  he  does 
not  distinctly  admit  that  he  has  made  such  a  statement, 
proof  may  be  given  that  he  did  in  fact  make  it.**  The  same 
course  may  be  taken  with  a  witness  upon  his  examination 
in  chief,  if  the  judge  is  of  opinion  that  he  is  "adverse"  (i.  e. 
hostile)  to  the  party  by  whom  he  was  called,  and  permits 
the  question.*^  In  other  cases,  as  we  shall  see,  a  party  can- 
not impeach  his  own  witness,  though  he  is  not  precluded 
from  introducing  witnesses  who  will  testify  to  the  con- 
trary.** 

Impeaching  Credit  of  Witness 

The  credit  of  a  witness  may  be  impeached  by  the  adverse 

party,  by  the  evidence  of  persons  from  his  own  community 

*  who  will  swear  that  they  know  the  general  reputation  of  the 

witness  for  truth  and  veracity,  that  his  reputation  is  bad, 

•T  stokes  ▼.  People,  53  N.  Y.  164,  13  Am.  Bep.  402. 

»8  Steph.  Dig.  By.  (Chase's  Ed.)  227. 

••  Steph.  Dig.  Ey.  (Chase's  Ed.)  228. 

•0  Steph.  Dig.  EY.-(C:3iase's  Ed.)  229,  and  cases  there  cited;  State 
Y.  Giant,  79  Mo.  113,  49  Am.  Rep.  218;  People  y.  DeYine,  44  C^L  4S2; 
State  Y.  Glynn,  51  Vt  577.  In  some  states  this  foundation  for  the 
Impeaching  eYldenoe  is  not  necessary.  Com.  y.  Hawkins,  8  Gray 
(Mass.)  403 ;    State  y.  Glynn,  supra. 

«i  People  Y.  Mather,  4  Wend.  (N.  YO  229,  21  Anf.  Dec  122, 

•«  Note  71,  infra. 
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and  that  they  would  not  believe  him  on  oath.**  In  some 
states  the  inquiry  may  be  as  t6  the  witness*  general  moral 
character.**  In  most  states  the  impeaching  witness  must  or 
may  be  asked  whether  he  would  believe  the  other  witness 
on  oath ;  **  but  in  a  few  states  this  question  cannot  be  ask- 
ed.** In  all  states  the  inquiry  is  confined  to  general  reputa- 
tion, and  specific  acts  by  the  witness  sought  to  be  impeached 
cannot  be  shown.*^ 

The  impeaching  witness  may  be  cross-examined,  and  may 
also  be  impeached  in  the  manner  stated  above.** 

Impeaching  witnesses  cannot,  on  their  examination  in 
chief,  g^ve  the  reasons  for  their  belief ;  but  they  may  be  ask- 
ed their  reasons  on  cross-examination,  and  their  answers 
cannot  be  impeached.** 

The  party  introducing  a  witness  cannot  thus  impeach 
him^*  unless,  as  is  the  case  in  some  jurisdictions,  it  is  per- 
mitted by  statute.  But  a  party  is  not  precluded  by  the  testi- 
mony of  a  witness  introduced  by  him  from  introducing  other 
witnesses  who  will  testify  to  the  contrary.^* 

A  party  whose  witness  is  sought  to  be  impeached  may 
introduce  evidence  of  good  reputation  in  order  to  sustain 
his  credit.'* 

Where  a  witness  has  been  impeached  by  proving  state- 
ments made  by  him  in  conflict  with  his  testimony,  some 


•«  Warner  t.  Lockerby,  81  Minn.  421,  18  N.  W.  146,  821;  State  v. 
Randolph,  24  Conn.  363;  Laclede  Bank  y.  Keeler,  109  HI.  385;  Lenox 
v.  Fuller,  89  Mich.  268. 

•«  Stiite  y.  Grant,  79  Mo.  118,  49  Am.  Bepi  218;  Walton  y.  State, 
88  Ind.  9. 

«B  People  y.  Mather,  4  Wend.  (N.  Y.)  229,  21  Am.  Dea  122;  Hamr 
Uton  V.  People,  29  Mich.  173 ;  Laclede  Bank  v.  Keeler,  109  IlL  385. 

«e  Walton  y.  State,  88  Ind.  9;   State  y.  Rush,  77  Mo.  519. 

•1  Com.  y.  Lawler,  12  Allen  (Mass.)  586. 

«s  People  y.  Mather,  supra ;  State  y.  Lawlor,  28  Minn.  216,  9  N. 
W.  698. 

••  2  Phil.  By.  603. 

TO  People  V.  Jacobs,  49  Cal.  884. 

Ti  State  V.  Knight,  43  Me.  11,  134. 

TsHamUton  y.  People,  29  Mich.  178;  Com.  r.  Ingraham,  7  Grar 
(Mass.)  46w 
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courts  allow  his  credit  to  be  sustained  by  proof  of  good 
reputation/*  but  other  courts  do  not  allow  it.^* 

Offenses  against  Women 

When  a  man  is  prosecuted  for  rape,  or  an  attempt  to 
ravish,  it  may  be  shown,  in  most  jurisdictions,  that  the  wo- 
man against  whom  the  offense  was  committed  was  of  a  gen- 
eral irjimoral  character,  although  she  is  not  cross-examined 
on  the  subject. ■''  In  some  states  the  woman  may  in  such 
case  be  asked  whether  she  has  had  connection  with  other 
men,  but  her  answer  cannot  be  contradicted/*  She  may 
also  be  asked  whether  she  has  had  connection  on  other  occa- 
sions with  the  prisoner,  and  if  she  denies  it  she  (probably) 
may  be  contradicted/^ 

So,  in  a  prosecution  for  seduction,  the  unchastity  of  the 
woman  may  be  shown/* 

T>  Oeorge  v.  PUcher,  28  Grat  (Ya.)  299,  26  Am.  Bep.  350;  Haley  t. 
State,  63  Ala.  83 ;   Sweet  v.  Shemmn,  21  Vt  23. 

T4  Webb  v.-  State,  29  Ohio  St  351. 

TB  Bex  Y.  Clarke,  2  Starkle,  241;  Woods  ▼.  People,  55  N.  Y.  515, 
14  Aia  Rep.  3t)9.  But  not  where  the  woman  was  under  the  age  of 
consent    State  v.  Eberline,  47  Kan.  155,  27  Paa  839. 

76  Reg.  V.  Holmes,  Ll  R.  1  Grown  Gaa  334;  State  y.  Reed,  39  Tt 
417,  94  Am.  Dec.  337.  Contra,  Com.  ▼.  Harris,  131  Mass.  336;  Bichie 
y.  State,  58  Ind.  355. 

vr  Bex  y.  Martin,  6  Car.  ft  P.  562 ;  Woods  y.  People,  supra* 

T«  Com.  y.  Gray,  129  Mass.  474,  37  Am.  Bep.  37a 
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CHAPTER  XV 

HABBAS  CORPUS 

224-228.    In  General. 

IN  GENERAL 

224.  The  writ  of  habeas  corpus  is  a  remedy  by  which  a  per- 

son illegally  deprived  of  his  liberty  may  secure  his 
release. 

225.  The  writ  may  be  issued : 

(a)  By  a  court  in  term  time. 

(b)  By  a  judge  in  vacation. 

226.  The  application  may  be  made: 
(a)  By  the  person  imprisoned. 

'    (b)  By  another  for  him. 

227.  The  writ  is  used  principally  to  obtain  a  review  of: 

(a)  The  legality  of  an  arrest  or  commitment. 

(b)  The  regularity  of  extradition  process. 

(c)  The  ri^ht  to  or  amount  of  bail. 

(d)  The  jurisdiction  of  the  court  imposing  a  sentence. 

228.  The  writ  commands  the  person  detaining  the  relator  to 

bring  him  before  the  court  and  show  the  reason  of 
the  imprisonment. 

Nature  and  History  of  Writ 

The  writ  of  habeas  corpus  is  the  remedy  provided  by  law 
by  which  any  person  illegally  deprived  of  his  liberty  may 
secure  a  speedy  release.^  "The  right  of  the  subject  to  the 
benefit  of  the  writ  of  habeas  corpus  *  *  *  was  one  of 
the  great  points  in  controversy  during  the  long  struggle  in 
England  between  arbitrary  government  and  free  institu- 

1  Ex  parte  Watklns,  3  Pet.  193,  7  L.  Ed.  650;  Ex  parte  Coupland, 
26  Tex.  386;  Com,  v.  Chandler,  11  Mass.  83;  Wales  v.  Whitney,  114 
U.  S.  564,  5  Sup.  Ct.  1050,  29  L.  Bd.  277;  Williamson's  Case,  26  Pa.  9, 
67  Am,  Dec.  374. 
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lions.  ♦  ♦  ♦  From  the  earliest  history  of  the  common 
law,  if  a  person  were  imprisoned,  no  matter  by  what  author- 
ity, he  had  a  right  to  the  writ  of  habeas  corpus  to  bring  his 
case  before  the  King's  Bench.  If  no  specific  offense  were 
charged  against  him  in  the  warrant  of  commitment,  he  was 
entitled  to  be  forthwith  discharged ;  and  if  an  offense  were 
charged  which  was  bailable  in  its  character,  the  court  was 
bound  to  set  him  at  liberty  on  bail.  The  most  exciting  con- 
tests between  the  crown  and  the  people  of  England  from 
the  time  of  Magna  Charta  were  in  relation  to  the  privilege 
of  this  writ,  and  they  continued  until  the  passage  of  the 
statute  of  31  Car.  II,  commonly  known  as  the  'Great  Habeas 
Corpus  Act.'  This  statute  put  an  end  to  the  struggle,  and 
finally  and  firmly  secured  the  liberty  of  the  subject  against 
usurpation  and  oppression  of  the  executive  branch  of  the 
government.  It  nevertheless  conferred  no  new  right  upon 
the  subject,  but  only  secured  a  right  already  existing;  for, 
although  the  right  could  not  justly  be  denied,  there  was  often 
no  effectual  remedy  against  its  violation.  *  *  *  The  great 
and  inestimable  value  of  the  habeas  corpus  act  of  31  Car.  II 
is  that  it  contains  provisions  which  compel  courts  and  judges, 
and  all  parties  concerned,  to  perform  their  duties  promptly 
in  the  manner  specified  in  the  statute."  *  The  writ  of  habeas 
corpus  is  expressly  recognized  in  the  United  Stites  Constitu- 
tion, and  in  the  Constitutions  of  many  of  the  states,  in  provi- 
sions which  forbid  the  suspension  of  the  privilege  of  the  writ 
except  when,  in  cases  'of  rebellion  or  invasion,  the  public  safe- 
ty requires  it* 

»  Taney,  C.  J.,  In  Ex  parte  Merryman,  Taney,  246,  Fed.  Cas.  Na 
9,487.  And  see  Bushell's  Case,  1  Vaughan,  135;  Crowley *8  Case,  2 
Swalnst  5 ;   Watson's  Case,  9  Adol.  ft  E.  731. 

s  Const  U.  S.  art.  1,  8  9;  1  Stimson,  Am.  St  Law,  §|  126, 127.  As  to 
the  power  to  suspend,  see  Kemp's  C^e,  16  Wis.  382 ;  Warren  y.  Paul, 
22  Ind.  276 ;  Ex  parte  Field,  5  Blatchf .  63,  Fed.  Cas.  No.  4,761 ;  In 
re  Oliver,  17  Wis.  703;  In  re  Fagan,  2  Spr.  91,  B^.  Cas.  Na  4,604; 
Ex  parte  MiUigan,  4  Wall.  2,  18  L.  Ed.  281.  But  see  People  ▼.  Gaul, 
44  Barbi  (N.  Y.)  98.  Suspension  of  the  writ  is  no  defense  in  an  ao> 
tion  for  an  illegal  arrest,  the  person  wrongfuUy  arrested  being  merely 
deprived  of  this  method  of  securing  his  release.  Grifan  ▼.  Wilooz, 
21  Ind.  872.  Contra,  McCall  y.  McDowell,  1  Abb.  (U.  SO  212,  Fed. 
Ca&  No.  8,673. 
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Jurisdiction — By  Whom  Issued 

All  courts  of  general  jurisdiction  have  power  to  issue  writs 
of  habeas  corpus.  Or,  when  the  courts  are  not  in  session, 
the  judges  thereof  may  issue  it.  Justices  of  the  United  States 
Supreme  Court  can  issue  the  writ  an)rwhere  in  the  United 
States;  judges  of  the  circuit  and  district  courts,  anywhere 
within  their  respective  jurisdictions.*  In  the  states  the  same 
principle  obtains.  Application  for  the  writ  should  be  made  in 
each  case  to  the  court  or  judge  nearest  to  the  applicant,*  unless 
a  good  excuse  exists  why  the  application  cannot  be  so  made.* 

Questions  Reviewable — When  Discharge  Granted 

Where  a  court  which  has  issued  a  writ  of  habeas  corpus 
finds  that  the  applicant  is  privileged  from  arrest,  it  will  or- 
der his  discharge.^  And  so,  if  the  court  does^not  have  the 
powers  of  a  committing  magistrate,  it  will  discharge  one 
who  has  been  illegally  arrested,  as  on  a  void  warrant,  al- 
though there  is  evidence  that  he  is.  guilty  of  the  offense 
charged.*  On  the  other  hand,  if  the  court  inquiring  on  ha- 
beas corpus  has  the  power  to  commit,  it  will  not  grant  a 
discharge  if  there  is  sufficient  evidence  of  guilt  to  warrant 
the  binding  over  of  the  prisoner,  even  though  his  arrest  was 
entirely  illegal.* 

*Ex  parte  Clarke,  100  U.  S.  809,  25  L.  Ed.  716;  Rev.  St  TJ.  S. 
1878,  §§  752-754  (TJ.  S.  CJomp.  St.  1916.  §|  1280^1282). 

6  Thomfpson  v.  Oglesby,  42  Iowa,  598 ;  Ex  parte  AinswoTth,  27  Tex. 
731 ;  Ex  parte  Lynn,  19  Tex.  App.  120 ;  In  re  White,  33  Neb.  812,  51 
N.  W.  287 ;  In  re  Doll,  47  Minn.  518.  50  N.  W.  607 ;  Bx  parte  Ellis, 
11  Cal.  222. 

0  Absence  of  sneb  judge  might  show  a  sufficient  excuse,  but  allega- 
tions that  he  was  prejudiced  would  not.  Ex  parte  Lynn,  19  Tex. 
App.  120;  Bethuram  y.  Black,  11  Bush  (Ky.)  62&  And  see  People  v. 
Burtnett,  13  Abb.  Pr.  (N.  Y.)  a 

T  Ex  parte  Daklns,  16  C.  B.  77. 

,»  State  V.  Potter,  1  Dud.  (S.  O.)  296;   Ex  parte  Bennett,  2  Cranch 
C.  C.  612,  Fed.  Cas.  No.  1.311;  Lough  ▼.  MlUard.  2  R.  I.  436. 

»Rex  V.  Goodall,  Sayer,  129;  Bex  v.  Marks,  8  East,  157;  O'Malla 
Y.  Weiitworth,  66  Me.  129;  State  y.  Buzlne,  4  Har.  (Del.)  572;  Ex 
parte  Oranlce,  51  Cal.  375;  State  v.  KlUet,  2  Bailey  (S.  C.)  289; 
Jones  ▼.  Tlmberlake,  6  Rand.  (Va.)  678;  Ex  parte  Smith,  5  Cow.  (N. 
Y.)  273.  Some  cases  hold  that  only  the  jurisdiction  of  the  committing 
magistrate  and  the  sufficiency  of  the  commitment  will  be  reylewed. 
Ex  parte  Jackson,  45  Ark.  158;   State  v.  Bloom,  17  Wis.  521;   Com. 
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The  writ  of  habeas  corpus  may  be  used  to  test  the  regu- 
larity of  extradition  process  ^®  It  may  be  employed  when 
bail  is  refused/*  or  an  excessive  amount  demanded.**  After 
indictment,  a  release  may  be  secured  by  habeas  corpus  if 
it  appears  on  the  face  of  the  indictment  that  no  crime  is 
charged.** 

This  writ  does  not  lie  to  release  a  person  who  is  held  for 
trial  on  an  indictment  charging  him  with  a  crime  of  which 
he  has  already  been  once  in  jeopardy,  as  it  will  be  presumed 

V.  Taylor,  11  Phlla.  (Pa.)  386 ;  Davis'  Case.  122  Mass.  324.  As  to 
whether  the  constitutionality  of  the  law  under  which  the  arrest  was 
made  wUl  be  inquired  into  on'  habeas  corpus,  the  authorities  are  con- 
flicting. That  it  win  not,  see  Piatt  v.  Harrison,  6  Iowa,  79,  11  Ant 
Dec.  389 ;  CJom.  v.  Lecky,  1  Watts  (Pa.)  66,  26  Am.  Dec  37 ;  Ex  parte 
Fisher,  6"  Neb.  309.  See,  contra,  Ex  parte  Burnett,  30  Ala.  461;  Ex 
parte  Rollins,  80  Ya.  314 ;  Ex  parte  Mato,  19  Tex.  App.  112. 

10  Ex  parte  Smith,  3  McLean,  121,  Fed.  Cas.  No.  12,968;  People 
V.  Brady,  56  N.  Y.  182;  In  re  Briscoe,  51  How.  Pr.  (N.  Y.)  422;  In 
re  Watson,  2  Cal.  59;  Ex  parte  White,  49  Cal.  434;  Hlbler  v.  State, 
43  Tex.  197 ;  Hall  v.  Patterson  (O.  C.)  45  Fed.  352 ;  U.  S.  v.  Rauscher, 
119  U.  S.  407,  7  Sup.  Ct.  234;  30  L.  Ed.  425.  But  see  Ker  v.  lUinois, 
119  U.  S.  436,  7  Sup.  Ct  225,  30  L.  Ed.  421 ;  Ex  parte  Brown  (D.  C.) 
28  Fed.  653.  This  writ  does  not  lie  from  a  federal  court  to  release 
a  person  who  has  been  unlawfully  abducted  from  one  state  to  another 
and  is  held  in  the  latter  state  upon  process  of  law  for  an  offense 
against  that  state.  Mahon  v.  Justice,  127  U.  S.  700,  8  Sup.  Ct.  12(H, 
32  U  Ed.  283 ;  Pettlbone  v.  Nichols,  203  U.  S.  192,  27  Sup.  Ct  111,  61 
li.  Ed.'  148,  7  Ann.  Cas.  1047. 

11  In  re  Troia,  64  Cal.  152,  28  Pac.  231;   Com.  v.  Keeper  of  Prison, 

2  Ashm.  (Pa.)  227 ,  In  re  Barronet,  1  El.  &  Bl.  1 ;   U.  S.  t.  Hamilton, 

3  Dall.  17,  1  L.  Ed.  490;  Jones  v.  Kelly,  17  Mass.  116;  Whiting  v. 
Putnam,  17  Mass.  175;  Ex  parte  Champion,  52  Ala.  311;  Finch  v. 
State,  15  Fla.  633 ;   Snowden  v.  State,  8  Mo.  483. 

12  Lynch  v.  People,  38  111.  494;  Ex  parte  Bryant,  34  Ala.  270; 
Street  v.  State,  43  Miss.  1;  Drury  y.  State,  25  Tex.  45.  But  see 
People  V.  Dixon,  4  Parker,  Cr.  R.  (N.  Y.)  651;  People  y.  Tinder,  19 
CaL  539,  81  Am.  Dec.  77. 

18  In  re  Conyell,  22  Cal.  178;  Ex  parte  Kearny,  65  ,CaL  212;  Ex 
parte  Boland,  11  Tex.  App.  159 ;  State  v.  Brewster,  35  La.  Aim.  005. 
Mere  defects  in  the  indictment  will  not  be  considered.  E2x  parte 
Whitaker,  43  Ala.  323 ;  In  re  Kowalsky ,  73  CaL  120,  14  Paa  399 ; 
Emanuel  v.  State,  36  Miss.  627;  Ex  parte  Twohlg,  13  Nev.  302.  But 
see  In  re  Buell,  3  Dili.  116,  Fed.  Cas.  No.  2,102.  Nor  the  guilt  of  the 
accused.  People  v.  McLeod,  1  Hill  (N.  Y.)  377,  37  Am.  Dea  328;  Id!, 
25  Wend.  (N.  Y.)  483,  37  Am,  Dec.  328. 
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that  the  trial  court  will  grant  the  relator  the  proper  relief 
when  he  comes  to  trial.^*  But  it  will  be  granted  if  the  trial 
court  is  actually  proceeding  to  try  relator  after  he  has  been 
once  acquitted  of  the  offense.*' 

Judgments  of  courts  having  criminal  jurisdiction  will  not 
be  reviewed  on  habeas  corpus  as  to  irregularities  in  their 
proceedings  *•  or  the  sufficiency  of  the  evidence  to  sustain 
a  conviction.*^  The  only  questions  that  can  be  examined 
are  whether  the  court  had  jurisdiction  *■  of  the  case,  and 
whether  the   sentence  rendered  was  within   its  power.** 

1*  People  v.  Warden  of  City  Prison,  87  Misc.  Rep.  696,  160  N.  Y. 
Snpp.  24. 

16  Ex  parte  Daviei,  48  Tex.  Cr.  R.  644,  89  S.  W.  978,  122  Am.  St 
Rep.  775. 

16  Ex  parte  Hubbard,  66  Ala.  473;  Ex  parte  Brown,  63  Ala.  187; 
Ex  parte  Sam,  61  Ala.  34 ;  Ex  parte  Gibson,  31  Ga).  619,  91  Adl  Dea 
646.  Thus  error  In  the  consolidation  of  Indlctntfents  cannot  be  In- 
quired Into  in  habeas  corpus  proceedings.  De  Bara  y.  U.  S.,  9&  Fed. 
942,  40  O.  C.  A.  194.  Nor  can  error  In  impaneling  the  grand  jury, 
or  In  the  grand  jury  indicting  without  competent  evidence,  or  ir- 
regularities in  the  finding  of  the  indictment  by  the  grand  jury,  Har- 
lan v.  McGourln,  218  U.  S.  442,  31  Sup.  Ot.  44,  64  L.  Ed.  1101,  21 
Ann.  Gaa  849;  or  errors  of  law  in  the  trial  of  the  case,  Frank  y« 
Mangum,  237  U.  S.  309,  35  Sup.  Gt  682,  69  L.  Ed.  969;  or  In  erro- 
neously dismissing  the  jury.  State  v.  Floyd,  22  N.  D.  183,  132  N.  W. 
662. 

17  Ex  parte  Bird,  19  Gal.  130;  Stoner  y.  State,  4  Mo.  614;  Darralx 
V.  Westerlage,  44  Tex.  388.  There  is  a  conflict  of  authority  as  to 
whether  this  writ  lies  to  test  the  legal  existence  of  a  court  organized 
and  created  under  color  of  a  statute.  See  State  ex  reL  Bales  v. 
Bailey,  106  Minn.  138,  118  N.  W.  676,  19  L.  R.  A,  (N.  S.)  775,  130 
Am.  St.  Rep.  592,  16  Ann.  Gas.  338 ;  In  re  Norton,  64  Kan.  842,  68 
Pac.  639,  91  Am.  St  Rep.  255. 

18  Ex  parte  Sam,  61  Ala.  34 ;  Ex  parte  Nye,  8  Kaa  99; '  Devlne's 
Gase,  11  Abb.  Pr.  (N.  X.)  90;  Bray  v.  State,  140  Ala.  172,  37  South. 
260 ;   GheDtfgas  v.  Tynan,  61  Golo.  36,  116  Pac.  1046. 

i»  Stevens  v.  McGlaughry,  207  Fed.  18,  125  G.  G.  A,  102,  51  L.  R.  A. 
(N.  S.)  390 ;  Glasgow  v.  Moyer,  225  U.  S.  420,  32  Sup.  Gt  753,  56  I/. 
Ed.  1147.  An  excessive  sentence  will  not  necessarily  be  void,  so  as 
to  entitle  to  a  discharge.  Ex  parte  Watkins,  7  Pet  568,  8  L.  Ed. 
786;  EtE  parte  Mooney,  26  W.  Va.  36,  53  Am.  Rep.  59.  But  see  Ex 
parte  Kelly,  65  Gal.  154,  3  Pac.  673.  In  Stevens  v.  McGlaughry,  su- 
pra, the  court  said :  '*Here  Is  the  true  distinction  between  the  caseo 
in  which  the  writ  of  habeas  corpus  may  and  those  In  which  It  may 
not  issue:   If  the  judgment  or  sentence  challenged  is  without  the 
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These  rules  apply  to  judgments  of  inferior  courts;**  to 
summary  convictions ;  **  to  the  proceedings  of  military  tri- 
bunals;" and  to  commitments  for  contempt.  In  cases  of 
the  last  sort,  a  release  will  not  be  granted  on  habeas  corpus 
if  the  court  ordering  the  commitment  had  jurisdiction,'* 
unless  the  acts  charged  do  not  constitute  a  contempt,**  or 
the  sentence  or  commitment  is  void  because  made  indefi- 
nite *•  or  for  a  longer  time  than  the  court  had  power  to  or- 
der.** The  writ  of  habeas  corpus  can  be  used  to  secure  the 
release  of  one  who  is  kept  in  prison  after  a  pardon  has  been 
granted,*^  or  after  he  has  become  entitled  to  a  discharge  by 
reason  of  the  statute  of  limitations.**  In  a  very  few  juris- 
dictions habeas  corpus  proceedings  take  the  place  of  a*  writ 
of  error.** 

jurisdiction  of  the  court  and  void,  tbe  writ  may  Issue.  If  it  Is  erro- 
neous^ but  within  the  Jurisdiction  of  the  court  which  rendered  It,  the 
writ  may  not  Issue." 

20  See  cases  In  the  two  preceding  notes. 

21  In  i^e  Glenn,  54  Md.  572 ;  Ex  parte  Reed,  100  U.  S.  23,  25  L. 
Ed.  538;  Com.  v.  Lecky,  1  Watts  (Pa.)  66,  26  Ant  Dea  37;  BeU  v. 
State,  4  GUI  (Md.)  805,  45  Am.  Dec.  130. 

22  McConologue's  Case.  107  Mass.  154 ;  Wall's  Case  (C.  C.)  8  Fed. 
85 ;  McCnaughry  y.  Demlng,  186  U.  S.  49,  22  Sup.  Ct  786,  46  H  Ed. 
1049. 

2«  People  V.  Oassells,  5  Hill  (N.  Y.)  164 ;  In  re  Peny,  30  Wis.  268 ; 
Ex  parte  Cohn,  55  Cal.  193 ;  Ex  parte  Cottrell,  59  CaL  420. 

24  People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  75;  Ex  parte  Perkins 
(C.  C.)  29  Fed.  900;  In  re  Ayers,  123  U.  S.  443,  8  Supv  Ct  164,  31 
L.  Ed.  216. 

26  People  y.  Plrfenbrlnk,  96  lU.  68;  In  re  Hammel,  9  B.  L  248; 
In  re  Brown,  4  Colo.  438. 

2  6  Ex  parte  Flsk,  113  U.  S.  713,  5  Sup.  Ct  724,  28  L.  Ed.  1117; 
In  re  Ayere,  123  U.  S.  443,  8  Sup.  Ct  164,  31  L.  Ed.  216 ;  Holman  y. 
Mayor,  34  Tex.  668 ;  State  y.  Sauylnet,  24  La.  Ann.  119,  13  Am.  Rep. 
115. 

21  Greathouse's  Case,  2  Abb.  (U.  S.)  3^2,  Fed.  Caa.  No.  6,741;  Peo- 
ple y.  Cavanagh,  2  Parker,  Cr.  B.  (N.  Y.)  650;  In  re  Edynioln,  8 
How.  Pr.  (N.  Y.)  478 ;  Ex  parte  Crump,  10  Oki  Cr.  133,  135  Pac.  ^28^ 
47  L.  R.  A.  (N.  S.)  1036. 

28  State  y.  Maurlgnos,  T.  U.  P.  Charlt  (Ga.)  24, 

2»  People  y.  Cunningham,  3  Parker,  Cr.  R.  (N.  Y.)  531;  Klrljy  y. 
State,  62  Ala.  51;  State  y.  Glenn,  54  Md.  572;  Tomlln  y.  Fisher,  27 
Mich.  524.  As  to  this  use  In  the  federal  courts,  see  Ex  parte  Slebold, 
100  U.  S.  371,  25  L.  Ed.  717 ;  Ex  parte  Lange,  18  WaU.  163,  21  Lu  Bd. 
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Jurisdiction  as  between  State  and  Federal  Courts 

In  all  cases  where  a  person  is  imprisoned  by  state  author^ 
ity  in  violation  of  the  Constitution,  laws,  and  treaties  of  the 
United  States,  he  will  be  discharged  by  the  federal  courts 
on  habeas  corpus ;  "  but  this  power  will  not  be  used  so  as 
to  obstruct  the  ordinary  administration  of  the  criminal  laws 
of  the  state  through  its  own  tribunal.  In  cases  where  a 
person  seeks  relief  by  habeas  corpus  from  a  sentence  im- 
posed by  a  state  court  for  error  infringing  rights  guaranteed 
\>^  the  United  States  Constitution,  occurring  in  the  course 
of  the  trial,  the  federal  courts,  in  the  exercise  of  their  dis- 
cretion, ordinarily  require  that  the  person  shall  have  made 
his  objections  in  the  trial  court,  and,  if  they  were  there  over- 
ruled, that  he  shall  have  taken  the  question  for  review  to  the 
.  highest  court  to  which  a  writ  of  error  could  be  sued  out 
from  the  Supreme  Court  of  the  United  States;  and,  if  he 
has  failed  to  do  so,  the  decision  of  the  state  court  will  not 
be  reviewed  by  a  federal  court  on  habeas  corpus.** 

A  state  court  has  no  authority  to  issue  a  writ  of  habeas 
cpfpus  for  the  discharge  of  a  person  held  under  the  author- 

872;  Ex  perte  TlFginla,  100  U.  S.  339,  25  L.  Ed.  S7S;  la  re  Martin, 

6  Blatcht  303,  Fed.  CaB,  No.  B.lBl. 

»«  Ex  parte  EojaU,  117  U.  S.  241,  8  Sup.  CL  734.  2»  I^  Ed.  868; 
E:x  parte  Yarbrongli,  110  U.  S.  651.  654,  4  Sup.  Ct  152,  28  L.  Ed.  274 ; 
U.  S.  T.  Jailer,  2  Abb.  (U.  S.)  2«5.  Fed.  Cas.  No.  15.463;  In  re  Broana- 
han  (0.  C.)  4  McCrary,  1,  18  Ted.  62;  In  re  Farrand,  1  Abb.  (U.  S.) 
140,  Fed.  Cas.  No.  4,678;  Ho  Ah  Kow  t.  Nnnan,  6  Sawy.  652,  Fed. 
Caa  No.  6,646 ;  Ex  parte  Hanson  (D.  0.)  28  Fed.  127 ;  In  re  Ah  Ice 
(D.  C.)  6  Sawy.  410,  6  Fed.  890 ;  Parrott's  Case,  6  Sawy.  376,  1  Fed. 
481;  In  re  Wong  Tung  Quy,  6  Sawy.  237,  47  Fed.  717;  In  re  Buell,  3 
Dill.  116.  Fed.  Caa.  No.  2,102;  Ex  parte  Kenyon,  6  Dill.  385,  Fed. 
Cas.  No.  7,720 ;  Church.  Hab,  Corp.  378, 

«i  In  re  Wood,  140  U.  S.  278,  11  Sup.  CL  T38,  36  L.  Ed.  605 ;  In  re 
Juglro,  140  U.  S.  281, 11  Sup.  Ct  770.  35  L.  Ed.  510;  Ex  parte  Boyall, 
117  U.  S.  254.  e  Sup.  Ct  742,  29  L.  Ed.  S72;  In  re  Duncan,  139  U.  S. 
440,  11  Sup.  Ct  573,  35  L.  Ed.  210;  In  re  King  (0.  G.)  61  Fed.  434; 
In  re  Frledrlch  (0,  C.)  51  Fed.  747.  This  rule  will  be  relaxed  where 
the  case  is  one  of  which  the  pnbllc  Interest  demands  a  t^teedy  deter- 
mination, and  the  ends  of  Justice  will  be  promoted  thereby.  Apple- 
yard  T.  Massachusetts,  203  U.  S.  222,  27  Snp.  Ct  122,  61  L.  Ed.  101, 

7  Ann.  Cas.  1073.  \ 
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ity,  or  claim  and  color  of  the  authority,  of  the  United  States, 
by  an  officer  of  that  government.**  If  it  does  not  appear 
on  the  application  for  the  writ  by  what  authority  the  person 
is  illegally  restrained  of  his  liberty,  it  is  the  duty  of  the  fed- 
eral officer  having  the  custody  of  the  person  to  show,  by 
proper  return,  information  in  this  respect.  But  after  the 
judge  is  fully  apprised  by  the  return  that  the  person  is  held 
by  the  officer  by  the  authority  of  the  United  States,  he  can 
proceed  no  further.  Formerly  a  distinction  was  attempted 
to  be  drawn  by  many  of  the  state  courts  between  cases  in 
which  the  person  was  held  by  undisputed  lawful  authority 
in  contradistinction  to  cases  where  he  was  held  by  claim  or 
color  of  authority,"*  but  it  is  now  settled  that  such  a  distinc- 
tion cannot  be  made.** 

Application  for  Writ — By  Whom 

A  person  unlawfully  restrained  of  his  liberty  may  apply 
for  the  writ  to  secure  his  own  release;  or,  if  he  is  unable 
to  do  so,  or  is  not  permitted  to  make  the  application,  a  rela- 
tive or  friend  may  make  the  application  for  him.**    In  such 

•1  Ableman  t.  Booth,  21  How.  506, 16  L.  Ed.  169 ;  Tarble's  Case,  13 
Wall.  397,  20  L.  Ed.  597;  Norria  v.  Newton,  5  McLeaiT,  92,  Fed.  Gas. 
No.  10,307 ;  Ex  ]>arte  Robinson,  6  McLean,  356,  F^  Cas.  No.  11,935. 

•«Phelan*s  Caae,  9  Abb.  Pr.  (N.  Y.)  286;  Ohio  &  liL  R  Go.  t. 
Fitdh,  20  Ind.  498;  Skeen  t.  Monkeim^r,  21  Ind.  1;  Ex  parte  Kellr, 
37  Ala.  474 ;  In  re  Gregg,  15  Wis.  479 ;  In  re  Spangler,  11  Mich.  298 ; 
Shirk's  Case,  5  Phila.  (Pa.).  333 ;  Ex  parte  McRobeta,  16  Iowa,  600 ; 
Bx  parte  HoUnan,  28  Iowa,  89, 4  Anu  Bep.  159 ;  Ex  parte  HUl,  5  Nev. 
154;  McOonologue's  Case,  107  Mass.  154;  Com,  v.  Fox,  7  Pa.  336; 
In  re  Tarble,  25  Wis.  390,  3  Am.  Rep.  85. 

»4  Tarble*s  Case,  13  Wall.  397,  20  L.  Ed.  597. 

as  For  example,  a  parent,  People  v.  Mercein,  3  Hill  (N.  T.)  390,  38 
Am.  Dec.  644 ;  Com.  v.  Brlggs,  1ft  Pick.  (Mass.)  203 :  In  re  MitcbeU, 
R,  M.  Gharlt.  (Ga.)  489 ;  Ex  parte  McClellan,  1  Dowl.  P.  G.  81 ;  U.  S. 
T.  Green,  3  Mason,  482,  Fed.  Gas.  No.  15,256;  Com.  t.  HamUton,  6 
Mass.  273 ;  a  guardian,  ViUareal  v.  Mellish,  2  Swanst.  538;  Fergason 
V.  Ferguson,  36  Mo.  197 ;  a  daughter,  Com.  v.  Curby,  3  Brewst  (Pa.) 
610;  a  husband.  Ex  parte  Newton,  2  Smith  (Eng.)  617;  Bx  parte 
Sandilands,  12  Eng.  Law  &  Eq.  463 ;  Bex  t.  Mead,  1  Burrows,  542  ; 
a  wife,  Cobbett  v.  Hudson,  15  Adol.  &  B.  988;  In  re  Ferrens,  3  Ben. 
442,  Fed.  Gas.  No.  4,746;  a  sister  of  an  orphan.  In  re  Daley,  2  Fost 
&  F.  258 ;  but  not  a  mere  stranger,  In  re  Poole,  2  McArthur  (D.  C.) 
583;  Ex  parte  Child,  15  G.  B.  238;  Linda  ▼.  Hudson,  1  Gush.  (Mass.) 
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a  case,  however,  there  must  be  a  showing,  to  the  s 
of  the  court,  that  the  person  himself  is  unable  to 
application .■•  A  writ  may  be  issued  at  any  perioc 
prisonment  which  is  wrongful. 

Same — Form  of  Application 

"A  petition  for  habeas  corpus  must  be  verified,*' 
allege  facts  showing  an  illegal  imprisonment.  ' 
ground  of  the  petition  is  that  the  prisoner  has  bee: 
ted  without  reasonable  or  probable  cause,  it  mu 
what  the  evidence  on  the  examination  was,  in  such 
perjury  may  be  assigned  upon  the  allegations  if 
false."  *■  In  all  cases,  at  least  probable  cause  for 
a  release  from  custody  must  be  shown  in  the  app 
In  some  states  it  is  the  practice  to  grant  a  rule  ni 
prosecuting  officer  to  show  cause  why  the  writ  si 
issue.** 

Form  of  Writ — To  Whom  Directed — Service 

The  writ  of  habeas  corpus  runs  in  the  name  of  t 
dent  of  the  United  States,  or  of  the  state,*^  and 
signed  by  the  judge  or  officer  authorizing  it.**  It 
ed  to  the  person  who  is  claimed  to  wrongfully  d 

385.  One  need  not  be  actnally  deprived  of  his  liberty  at  t 
be  entitled  to  the  writ.  If  he  is  under  arrest,  though  a 
bail,  he  is  entitled  to  it.  Mackenzie  t.  Barrett,  141  Fed. 
O.  A.  280,  5  Ann.  Gas.  551.  The  court  wiU  not  grant  the 
is  obvious  that,  before  return  can  be  made,  the  restraint 
terminated.  Ex  parte  Baez,  177  U.  S.  378,  20  Sup.  Ot  > 
Ed.  813. 

s«  In  re  Parker,  6  Meea  d?  W.  31;  In  re  Thompson,  < 
(N.  S.)  19. 

»T  Ex  parte  Walpole,  84  Cal.  584,  24  Pac.  308.  Or  accom 
an  affidavit.    De  Lacy  v.  Antoine,  7  Leigh  (Va.)  438. 

s8  Ex  parte  Walpole,  supra. 

»•  Sim's  Case,  7  Gush.  (Mass.)  285;  Ex  parte  Watkins,  3 
7  L.  Ed.  650;  U.  S.  v.  Lawrence,  4  Cranch,  C.  C.  518,  Fed. 
16,577. 

*o  Ex  parte  Farley  (G.  G.)  40  Fed.  66;  In  re  Jordan  (D.  C 
238 ;  In  re  Rafferty,  1  Wash.  382,  25  Pac.  465 ;  Ex  parte  C 
52  Ala.  311. 

41  Ghurch,  Hab.  Corp.  |  110.  *«  St  31,  Car.  IL 
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prisoner,**  and  commands  him  to  have  the  body  of  such  per- 
son before  the  court  or  judge  at  a  time  and  place  mentioned 
therein,  and  to  show  the  cause  of  the  detention.  The  writ 
may  be  served  by  an  officer  or  by  a  private  person.**  No- 
tice must  be  given  to  the  prosecuting  officer  of  the  issuing 
of  the  writ.** 

Return 

A  return  in  writing  must  be  made  by  the  person  to  whom 
the  writ  is  directed.**  In  most  states  it  is  required  by  stat- 
ute to  be  verified,*^  though  at  common  law  this  was  not 
necessary.**  It  must  either  deny  the  detention  of  the  per- 
son alleged  to  be  detained,**  or  show  the  reason  for  his  im- 
prisonment.**  The  body  of  the  person  detained  must  be 
produced  in  court,  or  cause  must  be  shown  why  it  is  not, 
such  as  a  denial  oi  the  detention.*^  The  return  may  be  con- 
troverted by  the  relator  if  he  deems  the  facts  not  truly  re- 
turned.** The  court  may  allow  the  return  to  be  amended.** 
After  the  return  and  the  hearing  of  the  evidence,  if  no  cause 
for  imprisonment  of  the  relator  appears,  he  will  be  dis- 
charged.** 

*»  See  Yudkln  v.  Gates,  GO  Conn.  426,  22  Atl.  776.;  Nichols  v.  Cor- 
nelius, 7  Ind.  611;  Com.  t.  Rldgway,  2  Ashm.  (Pa.)  247;  People  t. 
Meicein,  3  HUl  (N.  Y.)  899,  38  Ant  Dec.  644. 

««  See  St  31  Car.  11. 

«B  Ex  parte  Smith,  3  McLean,  121,  Fed.  Cas.  No.  12,968;  People  v. 
Pelham,  14  Wend.  (N.  Y.)  48 ;   Lrumm  v.  State,  3  Ind.  293. 

*•  Seavey  v.  Seymour,  3  Cliff.  439,  Fed.  Cas.  No.  12,596. 

«7  A  return  to  a  federal  court  must  be  verified.  Rev.  St  U.  8. 1878, 
i  757  (U.  S.  Comp.  St  1916,  |  1285). 

««  Watson's  Case,  9  Adol.  &  E.  731;  In  re  HakewiU,  12  C.  B.  223. 
And  see  Crowley  y.  Chrlstensen,  137  U.  S.  86,  11  Sup.  Ct  13,  34  !>. 
Ed.  620. 

«•  U.  S.  T.  Qreen,  3  Mason,  482,  Fed.  Cas.  No.  154256. 

BO  State  ex  rel.  Neider  y.  Beuff,  29  W.  Va.  751,  2  S.  B.  801,  6  Am. 
St  Rep.  676;    Eden's  Case,  2  Maule  &  S.  226. 

Bi  Rex  y.  Bethuen,  And.  281;  Rex  y.  Wright,  2  Strange,  901. 

62  In  re  MUbum,  59  Wis.  24,  17  N.  W.  965;  State  y.  Scott»  80  N. 
H.  274 ;   In  re  Powers,  25  Vt  261. 

B>  In  re  Hopson,  40  Barlx  (N.  Y.)  34 ;  People  t.  Cayanas^  2  Parker, 
Cr.  R.  (N.  Y.)  650. 

6«  In  re  Doo  Woon  (D.  C.)  18  Fed.  898,  9  Sawy.  417. 
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Stcond  ApplicatioH — Appeal 

A  refusal  to  discharge  under  one  writ  does  not  prevent 
another  application  to  a  different  court,  unless  there  is  a 
statute  to  that  effect;  and  even  then  a  second  writ  can  be 
granted  on  new  facts  or  evidence.*'  In  the  absence  of  such 
a  statute,  the  decision  on  the  first  application  would  be  giv- 
en great  weight,  and,  as  a  rule,  would  not  be  disturbed  un- 
less on  new  facts  shown. •• 

For  the  reason  that  a  second  application  might  be  made, 
at  common  law  no  appeal  or  writ  of  error  was  allowed  from 
a  decision  on  an  application  for  a  writ.*'  But  now,  by  stat- 
ute, such  appeals  are  allowed  in  the  federal  courts  and  in 
many  of  the  states. 

If  a  person  once  discharged  on  habeas  corpus  is  rearrest- 
ed, he  should  be  again  discharged  on  a  new  writ"  But  he 
could  be  subsequently  indicted  for  the  offense. 

"  Ex  parte  Pattlson,  66  Miss.  161;'  People  y.  FanCher,  1  Him  (N. 
T.)  27 ;  Ez  parte  BobiasoD,  6  McLean,  360.  Fed.  Cas.  No.  11,936 ;  In 
re  Brecfe,  2S2  Mo.  302,  l&S  a  W.  843. 

>*Ex  parte  Lawrence,  S  Bin.  (Pa.)  304;  Ex  parte  Canrpbell,  20 
Ala.  80;  In  re  Breck,  252  Mo.  302,  158  S.  W.  S43.  Wbere  liberty  bas 
l^een  secured  under  one  writ,  the  doctrine  of  res  Judicata  appllee,  and 
Is  concloslve  nntll  tba  condition  of  tbe  person  wbose  liberty  la  In 
question  has  cbanged.    In  re  Breck,  snpra. 

tt  Tatea  t.  People,  6  jrofana.  (N.  Y.}  337;  Henunond  r.  People,  32 
IlL  446,  83  Am.  Dec.  286;  Pe<q>le  t.  McAnallr,  221  111.  66,  77  N.  E. 
644,  6  Ann.  Cas.  SW. 

«t  In  re  Da  Costa,  1  Parker,  Or.  B.  (N.  Z.)  128;  Ooco.  r.  McBride, 
2  Brewst  (Pa.)  640. 


TABLE  OF  CASES  CITED 


[THX  FIOXTBBS  BEFEB  to  PAQI0] 


Aaron  ▼.  State,  516. 

Aaronson  v.  State.  530.    . 

Abbott  Y.  Booth,  36. 

Abbott  Y.  People,  632. 

Ableman  y.  Booth,  658. 

Abrigo  Y.  State,  481. 

Adam  y.  State,  G46. 

Adams  y.  New  York.  86. 

Adams  y.  People,  12,  600. 

Adams  y.  State,  268,  344,  473,  486, 

488»  571,  639. 
Adler  y.  State,  114. 
Adler  v.  U.  S.,  537. 
Agee  Y.  State,  580. 
Ah  Bau,  Ex  parte,  88. 
Ahitbol  Y.   Beniditto,  392,  896. 
Ah  liee,  In  re,  667. 
Ah  Peen,  Bz  parte.  508. 
Aiken  y.   State,  831. 
Ainsworth,  £z  parte,  653. 
Alderman  y.  People,  189. 
Alexander  y.  Com.,  328,  443,  552, 
'    632. 

Alexander  y.  State,  344. 
Alford  Y.  State,  35,  53,  446. 
Alkenbrack    y.    People,    214,    215, 

255,  378.  386. 
Allen  Y.  Colby,  82, 
Allen  V.  Com.,  278,  493,  570. 
Allen  V.  Gray,  43. 
Allen  Y.  Martin,  63,  65. 
Allen  Y.   Staples,  81. 
Allen  Y.  State,  132,  509,  570. 
AUen  V.  Taylor,  171,  172.  276. 
Allen  V.  U.  S.,  537. 
Allen  V.  Wright,  52. 
Allgood  V.  State,  382. 
Allison,  In  re,  517. 
Allison  Y.  Com.,  618. 
Allison  Y.  Rheam,  41,  42. 
Allison  Y.  State,  111. 
Allyn  Y.  State,  423. 
Amann  y.  People,  393. 
Ambrose  y.   State,  456. 
American  Fur  Co.  v.  U.  S.,  612. 
Amos  Y.  State,  614. 
Andersen  y.  U.  S.,  329. 
Anderson,  Ex  parte,  89,  148. 


Clabk  Cb.Pboc.(2d  Bd.)       (663) 


Anderson  y.  State,  227,  357,  359. 
Andrews  y.  Hundred  of  Lewknor, 

361. 
Andrews  y.    State,  284,  493,  494. 
Androscoggin   B.   Co.  y.   Richards, 

Angel  Y.  Com.,  199. 

Anonymous,  18,  95,  115,  169,  245, 

264,  275,  806,  3^,  364,  518,  586, 

587. 
Anson  y.  People,  610. 
Anthony  y.  Com.,  iS27. 
Antones  y.  State,  101. 
Appleyard  y.  Massachusetts,  657. 
Archeo  v.  State,  12,  22. 
Archer's  Case,  103. 
Ard  Y.  State,  7. 
Armistead  y.  Com.,  519. 
Armstrong  y.  People,  335,  643. 
Armstrong  y.  State,  543.  636. 
Arnold  y.  State,  500,  510. 
Arnold  y.  StoeYea,  58,  tKk  89. 
Arrington  y.  Com.,  373.  467. 
Arrowsmith  y.  State,  477. 
Ascher,  In  re,  444. 
Ashley  y.  Peterson,  84. 
Ashley's  Case,  52. 
Ashton  V.  State,  468. 
Atkins  Y.   State,  522. 
Attaway  y.  State,  481. 
Atterberry  y.  State;  555w 
AtweU,  In  re,  144. 
Ausmus  Y.  People,  630. 
Austin  V.  State,  646^ 
Ayant  y.  State,  568. 
Ayery   v.   State,  587. 
Avirett  v.  State,  139. 
Ayers,  In  re,  65o. 
Aylesbury's  Case,  103. 
Aylesworth  y.  People,  422. 

B 

Babcock  y.  People,  515. 
Baccigalupo  y.  Com.,  636. 
Baccio  y.  People,  6(3. 
Baez,  Ex  parte,  659. 
Ba^gett  y.   State,  258,  259. 
Bailey  y.  Ragatz,  64. 


664 


CASES  CITED 
[Tlie  flfUTM  refer  to  pagw] 


Bailey  ▼.  SUte,  337,  587,  688. 
Bailey's  Case,  447. 
Bain,  Ex  parte,  126,  363. 
Bainbridge  v.  State,  337.  461. 
Baker  y.  People,  350,  355. 
Baker  v.  State,  337,  366,  367,  882, 

412,  435,  482,  488,  506,  520,  612, 

614,  621. 
Baldwin  t.  People,  253,  260,  385. 
Baldwin  v.  State,  257,  520,  531. 
Bales  ▼.  Com.,  564. 
Ball  y.  Gobus,  305. 
Ball  y.  Ck)m.,  586. 
BaU  y.  State,  195,  420,  467. 
Ball  V.  V.  S.,  296,  578. 
Ballard  y.  State,  479,  483,  603. 
Banks  y.   Stote,  604. 
Barber  y.  State,  315,  316^  41Z 
Barse  y.  Com.,  437,  470. 
Barker  y.  People,  584. 
Barker  y.  State,  552. 
Barkman  y.  State,  391. 
Barnard  y.  Bartlett,  63. 
Barnard  y.  Com.,  4(77. 
Barnard  y.  U.  S^  610. 
Barnard's  Case,  596. 
Barnes  y.  Barber,  43. 
Barnes  y.  People,  393. 
Barnes  y.  State,  287,  290,  292,  324, 

339,  400. 
Bamett  y.  State,  541. 
Barney  y.  State,  140,  141. 
Barnwell  2*  State.  336. 
Baron  y.  People,  20,  571. 
Baronnet,  Ez  parte.  103. 
Barrett  y.  Long,  610. 
Barrett  y.  State.  444,  564. 
Barron  y.  People,  139. 
Barronet.  In  re,  106,  654. 
Barronet's  Case,  103. 
BarUch,  In  re,  70. 
Bass  y.  State,  627. 
Bassing  y.  Cady,  79. 
Batchelder  y.  Currier,  7,  90. 
Bates  y.  Com.,  480. 
Bates  y.  State,  312,  366. 
Baude's  Case,  296. 
Baurose  y.  State,  511. 
Baw  V.  State,  483,  487. 
Baxter  y.  People.  520,  552,  564. 
Bayard,  In  re,  584. 
Baylis  y.  Lucas,  514. 
Beal  y.  State,  13. 
Beall  y.  State,  270. 
Beam  y.  link,  142. 
Bean  y.  Parker,  115. 
Bean  y.  State,  406,  408. 
Beasley  y.  People,  315,  316,  835. 
Beatson  y.  Skene,  640. 
Beattie  y.  State,  4. 
Beauchamp  y.  State.  528. 
Beayers  y.  State,  ^4,  629. 


Beaverts  y.  State.  60. 

Beck  y.  State,  527. 

Becker  y.  Com.,  327. 

Becker  y.  Stote,  384. 

Beckham  y.  State,  622,  623. 

Beckwith  y.  People,  404. 

Beckwith  y.  PbUby.  48,  52. 

BedeU,  Ex  parte,  585.    ^ 

Bedford  y.  Stote,  615. 

B'edingfield's  Case,  606w 

Beekman  y.  Trayer,  34. 

Beers  y.  Beers,  508. 

Begerow,  In  re,  477. 

Beggs  y.  Stote,  17. 

Beiser  y.  Stote,  587.    . 

Belcher  y.  Stote.  614. 

Bell,  Ex  parte,  8,  95. 

Bell  y.  Cfapp,  63,  82. 

Bell  y.  Com.,  297,  419. 

Bell  y.   State,  316,  417,  443,  458^ 

521,  602,  656. 
Bellasis  y.  Hester,  576. 
Bellows  y.  Shannon,  58. 
Ben  y.  Stote,  326.  328. 
Benfough  y.  Kossiter.  lOL 
Benjamin  y.   Stote,  88. 
Bennet  y.  Talbot,  321. 
Bennet  y.  Watoon,  106. 
Bennett,  Ex  parte,  653. 
Bennett  y.   Com.,   587. 
Bennett  y.  Stote,  135,  437. 
Bennett  y.  U.  S.,  378,  391. 
Benningfield  y.  Com.,  505. 
Benson  y.  Com.,  340.  343. 
Benson  y.  Stote,  236. 
Benton  y.  Com.,  477. 
Benton  y.  Stote,  493. 
Bergen  y.  People,  628. 
Bergman,  Bx  parte,  75,  76. 
Berkley  y.  Com.,  152. 
Berneker  y.  State,  633. 
Blerrien  y.  Stote,  376. 
Berry  y.  Stote.  384.  399,  654, 
Besimer  y.  People,  111. 
Bethune  y.  Stote,  282. 
Bethuram  y.  Black,  663. 
Biemel  y.  Stote,  506. 
Bigham  y.  State.  250. 
Bill  y.  People,  647. 
Bingham  y.  Dickie,  393^ 
Bingham  y.  Stote,  221. 
Bird,  Bx  parte.  655. 
Bird  y.  Stote,  132.  606. 
Birney  y.  Stote,  227. 
Biscoe  y.  Stote,  567. 
Bishop  y.  Stote,  114,  488. 
Blssell  y.  Gold,  35,  66. 
Bittings  y.  Stote,  248. 
Black,  In  re,  570. 
Black  y.  Stote,  231,  412,  46& 
Blacker  y.  Stote,  626. 
Blackman  y.  Com.,  162,  283. 


CiSBS  CITSD 
rn»  Mnrw  rtf  V  Is  pMH] 

.  State,  31»,  479. 


BUtcl , 

Blatchw  T.  Eeom,  39. 
Bledw«  V.  Com.,  SST. 
Bleecker  t.  JobnatoD,  64S. 
BI«aikiioii  V.  State,  KO. 
Bletoh  T.  JohasiMi,  171,  276. 
Block  T.  Sute,  D18. 
BlodfM   T.   State,  SSI. 
Bloomar  t.  State,  133,  4D6. 
Blonnt  T.  Bute,  569. 
Blumenben  t.  SUte,  166,  860. 
Bl;ew   T.   Com^   446. 
Boardman  t.  Wood,  C21. 
Board  of  Com'rs  ot  Arapaho*  Oonn- 

tr  T.  Oraham,  124, 
Boai  V.  Tate,  67. 
Bob  V.  State,  602. 
Bogcett  V.  Fri«r,  270. 
Boffgs  T.  State,  346. 
Boland,  Bx   parte,   664. 
Boln  V.  sute,  267,  S61,  660. 
BoUins   V.    State,    40&    Hfl,   61111 

637. 
Bond   V,   People,  668. 
Bonds  T.  State,  161. 
'    BoimeU  t.  State,  258. 
Bonner,  In  r«,  T. 
BoDoer  v.   Sute,  548. 
Bookhout  T.   State,  37. 
Boon  V.  State,  520. 
BooQe  T.  People.  133,  641.  542. 
Booth,   In   re,   34. 
£'omee,   Ei  parte,   46S. 
Bont  T.  Beecker,  516. 
Bonim  ▼.  sute,  403. 
Boatic  T.  Sute,  650. 
Bostlck  y.  Rutherford,  96. 
BosHck  V.   Sute,  241. 
BoQldea  y.   SUte,  406,  619. 
Bowditch   T.    BalcMn,  49. 
Bowen  t,  Shopcott,  436. 
Bowen  v.  State.  421,  422,  673. 
Bowen  v.  People,  242. 
Bonier  v.  Sute.  230. 
Bovles  V.   State,  611. 
Bowlin  T.   Com.,  480. 
Bowman  t.  Com.,  487,  488. 
Bojce  V.  Wbitaker,  402. 
Bo;d  V.  State,  41.  59.  483,  648. 
Boyd  Y.  U.  S..  639,  642. 
Bofington  t.  State,  140. 
Bo;nton  t.  State,  97. 
BoyDtoo  T.  Tidwell.  49. 
Bradford  v.  SUte,  516. 
Bradlaofrh   t.   Re«..   166,  181.  240, 

241.  242,  249,  369.  370. 
Bradley  t.  BbdIcs,  231. 
Bradley  t.  Mirick,  628. 


Bradley  t.  Stata.  222. 
BradBbaw  *.  Com.,  601. 
Brady  v.  Daria,  34,  35. 
Brainard  7.   Stilpluu,  172,  276. 
Brem  v.  U.  S-  169. 
Bramlett  t.  Sute,  486. 
B'ranliara  v.  Com.,  110. 
Braaaell   t.   StaU,   549, 
Brasa&eld  t.  SUte,  28L 
Bratton  v,  Seymour,  171,  276. 
Bray  t.  State,  655. 
Brasetl  v.  SUte,  640,  541. 
BrasletoD  v.  Suu,  34,  618. 
B*eck,  In  re.  661. 
Breeae  T.  SUU,  327,  329,  404. 
Brennan  t.   People,  452,  456,  463, 

676. 
Breton,  In  re,  583. 
Brewer  t.  Com.,  493. 
Brewer   v.   SUte,   17. 
Brewster  t.  People,  600. 
Bridewell,  Ei  parte,  103. 
Bridge  v.  Ford,  109,  112. 
Bridge's  Caae,  298. 
Briabt  t.  Patton,  60. 
Bright  V.  SUte.  266. 
Brinkley  t.  Sut&  628. 
Briscoe,  In  re,  664. 
Brister  v.  SUte,  187,  648,  553,  666, 

667. 
Brodk  T.  SUte,  162. 
Btock  T,  Stimson.  44,  67. 
Brockway  v,  Crawford,  62. 
BrogT  T.  Com.,  627. 
Bro^  T.  Com.,  52,  67,  59,  61. 
Brooka  t.  People,  492. 
Broome  t.   Hurat,   115. 
Broenahan,  In  re,  667. 
Brother  r.  Cannon,  41. 
BTotherton  t.  People,  619. 
Broughton  t.  Moore,  360,  361. 
Browder  t.   State,   111, 
Brown,  Ex  parte,  79,  461,  664,  660. 
Brown,   In   re,   656. 
Brown  v.  Com.,  128,  139,  200,  303, 

346,  371,  516.  531.  545,  682.  627. 
Brown  t.  Foster,  6«. 
Brown  v.  People,  IIT,  B27. 
Brown  v.   State,  17,  137.  364,  405, 

414,  4S4,  494,  610,  511,  561,  660, 

561,  668,  671,  602. 
Brown  t.  U,  S.,ei3,  626. 
Brown  t.  U.  S.  Marshal,  18. 
Brown  v.  WeaTor.  62. 
Brown's   Case,   78, 
Browne's  Caae.  3S7. 
Browning  v.  SUU,  482,  64& 
Broyles  t.  State,  602, 
BrMce,   In  re,   78.  79. 
Brucker   t.   SUte,   555. 
Brundlng.  Ex   parte,  583. 
Brushaber  t.  St^emann,  66. 


666 


CASES  CITBD 
[The  flgurw  niw  to  pagM] 


Bryan,  £3x  parte,  496. 

Bryan  v.  Bates,  50. 

Bryan  y.  State,  553. 

Bryans  v.  State,  443. 

Bryant,  Ez  parte,  654. 

Bryant  ▼.  State.  173. 

Buckland  v.  Com..  243,  244,  883. 

Buckler's  Case,  298. 

Buckner  t.  State,  501. 

Buckrice  ▼.  People,  21. 

Buell,  In  re,  654.  657. 

Bulliner  v.  People,  499. 

Burden,  Bx  parte,  581,  582. 

Burden  v.  State,  569. 

Burdett  v.  Colman,  65. 

Burdett  ▼.  State,  447. 

Burdick  y.  U.  S..  134. 

Burgess  y.  Com.,  159.  160,  161. 

Buness  y.  State,  588. 

Burk  y.  Com.,  565,  567. 

Burk  y.  State,  341. 

Burke,  Bx  parte,  91. 

Burke  y.  Bell,  67. 

Burke  y.  People,  537. 

Burlej  y.  Griffith,  34.  * 

Burnett,  Ex  parte,  654. 

Burnett  y.  State,  480. 

Bumey   y.   State,  494. 

Buma  y.   Com.,  550. 

Buma  y.  Erben,  49,  52. 

Bums  y.  Stete,  26,  60,  517,  560. 

Burrell  y.  State,  521. 

Burst  y.  State,  399. 

Burt  y.  State,  603. 

Burtles  y.  State,  547. 

Burton  y.  Com.,  565. 

Burton  &  Conquest  y.  Com.,  597. 

Bushell'B  Case,  652. 

Butler  y.  Com.,  88,  128. 

Butler  y.  Foster,  101. 

Butier  y.  State,  522,  540,  59a 

Butler  y.  Turley,  58. 

Butler  y.  Washburn,  67. 

Butman's  Case,  861. 

Butolph  y.  Blust,  60,  67. 

Butts  y.  Swartwood,  639. 

Byers  y.  Com.,  508. 

Byrd  v.  State,  423,  516.  629. 

Byrne  y.  State,  139,  140. 


Cabell  y.  Arnold,  40,  68,  69. 
Cable  y.  Com..  614. 
Cahill  V.  People,  47,  50,  65. 
Caldwell  y.  Com.;  580. 
Caldwell  y.  State,  296. 
Calhoun  y.   State,   522. 
Callan  y.  Wilson,   508. 
Callaway  &  Truit  v.  Gay,  651. 
Cameron  y.  State,  413. 
Camp  y.  Moseley,  43. 


Campbell,  Bx  parte,  661. 

Campbell  y.  Chace,  640^ 

Campbell  y.  Com.,  643. 

CampbeU  y.  People,  243,  446,  505. 

Campbell  y.  Beg.,  573. 

Campbell   y.    State,    14,   110,   452, 

608. 
Camron  y.  State,  472. 
Cancemi   y.    People,    511*    520. 
Cannon,  In  re,  71. 
Cannon  y.  People,  632. 
Cantwell  y.  People,  487,  488. 
Cargill  y.  Com.,  535. 
Carle  y.  Delesdemier,  44. 
Carleton  y.  State,  334. 
Carlisle  y.  State,  20.  292,  400. 
Carlton  y.  Coul.  8^,  343. 
Carlton  y.  People,  634. 
Carnal  y.  People,  523,  528. 
Camett  y.  State,  581. 
Carpenter  y.  People,  404. 
Carr  y.  State,  47,  52,  80. 
Carroll  y.  State,  530. 
Carson  y.  State,  315,  316. 
Carter  y.  State,  270.  480,  573. 
Carter  y.  U.  S.,  897. 
Carthaus  y.  State,  484. 
Cartwright  y.  State.  542,  560,  561. 
Cartwright  y.  Wright,  243. 
Cary  y.  State,  52. 
Cash  y.  State,  340. 
easily  y.  State,  848. 
Casper  y.  State,  504. 
Castillo  y.   State,  606. 
Castro  y.  Reg.,  383,  889,  340,  342, 

582. 
Cathhart  y.  Com.,  165. 
Caudle  y.  Seymour, '28,  29,  84,  85w 
Cawley  y.  State,  341. 
Cawthon  y.  State,  495. 
Central   R.  R.   &  Banking  C<K   of 

Georgia  y.  Roberts,  517. 
Chacon  y.  Territory,  407. 
Chaffin  y.  State,  608w 
Chambers  y.  People,  306. 
Chamlington's  Case,  296. 
Champ  y.  SUte,  549. 
Champion,  Ek  parte,  654,  669. 
Chaney,  Ex  parte,  104. 
Chapman  y.  Com.,  306. 
Chapman  y.  State,  316. 
Charlton  y.  Coombes,  6il. 
Chase  y.  Fish,  44. 
Chase  y.  Springyale  Mills  Ca,  62& 
Cheek  y.  Com.,  569,  570. 
Cheek  y.  State,  391. 
Chemgas  y.  Tynan,  857,  655i. 
Chester  y.  State,  430. 
Child,  Ex  parte,  658. 
Childs  y.  State,  588. 
Chiles  y.  Com.,  359. 
Choen  y.  State,  171,  276. 


r^ 


CASB8  CITBD 
CThe  flsuTM  refer  to  paces] 


667 


Chofanley's  Case,  294. 

ChriBtian  ▼.  Com.,  232. 

Chubb  y.  Salomons,  ((40. 

CharchUl  y.  ChurchiU,  43. 

Chute  y.  Stote,  533. 

City  Council  y.  Payne,  47. 

City  Council  of  Charleston  y.  King, 

171.  173.  276. 
Oit^  of'  Bloomington.   y.    Heiland, 

City  of  Creston  y.  Nye,  477. 

City   of   Bhnporia   y.  Volmer,  488, 

City  of  Lowell  y.  Morse,  174. 

Claassen  y.  U.  S.,  346. 

Clair  y.  SUte,  131. 

Clark,  In  re,  77,  78. 

Clark  y.  Bragdon,  35. 

Clark  y.  People,  600. 

CUrk  y.  State,  279,  422,  451,  497. 

Clark's  Case,  275. 

Clarke,  Ex  parte,  442,  653. 

Clarke  y.  Com.,  403. 

Clarke  y.  State,  396,  443,  515. 

Clay  y.  People,  242,  381. 

Clem  y.  SUte.  138,  463,  469,  520. 

Clements  y.  State.  61. 

Clemons  y.  State,  267. 

Clere  y.  Com.,  »46. 

Clore's  Case,  521. 

Cluck  y.  State,  399. 

Cluyerius  y.  Com^  518. 

Clyncard's  Case,  130,  135,  161. 

Clyne,  In  re,  152. 

Coal  Heayers*  Case,  187,  849. 

Coates  y.  Stote,  499,  637. 

Coats  y.  People,  335. 

Cobb  y.  Lucas,  172,  276w 

Cobbett  y.  Hudson,  658. 

Cobia  y.  State,  450. 

Cochrane  y.  State,  308»  486. 

Cocke  y.  Com.,  244. 

CockereU  y.  State,  481,  56^ 

Codd  y.   Cabe,  40,  58. 

Cody  y.  Quinn,  41. 

Coffee  y.  State.  221. 

Cohen  y.   People,   237. 

Cohen  y.  State,  15. 

Cohn,  Ex  parte,  656. 

Coker  y.  State,  559. 

Cole  y.  State,  494. 

Cole's  Case,  103. 

Coleman  y.  Com.,  492,  638. 

Coleman  y.  Hagerman,  520. 

Coleman  y.  People,  609. 

Coleman  y.  State,  576. 

Coleman  y.  Tennessee,  456. 

Collier  y.   State,  161. 

Collins  y.  Brackett,  120. 

ColUns  y.  Com.,  622,  628i. 

Collins  y.  Goldsmith,  235. 

Collins  y.  People,  265,  388. 


Collins  y.  Stete,  137,  365,  373,  516. 
Colt  y.  People,  599. 
Combast.y.  Com.,  171. 
Combs  y.  Ccun.,  336. 
Comer  y.  State,  325,  63a 
Comfort  y.  Fulton,  32. 
Commercial  Exch.  Bank  y.  McLeod, 

85,  86. 
Commissioners  of  Franklin  County, 

In  re,  135. 
Com.  y.  Abbott,  593. 
Com.  y.  Adams,  123,  233,  244,  283, 

284,  286,  341,  352,  363,  378,  383. 
Com.  y.  Addis,  526. 
Com.  y.  Alden,  418. 
Com.  y.  Alderman,  447,  454,  455. 
Com  v.   A   Man   whose  Name   is 

Unknown,  301. 
Com.  y.  Andrews,  13,  328,  589. 
Com.  y.  Anthes,  545. 
Com.  y.  Arner,  464,  465. 
Com.  y.  Arnold,  452.  , 
Com.  y.  Arranoe,  271. 
Com.  y.  Ashley,  313. 
Com.  y.  Ashton,  198,  257,  258. 
Com.  y.  Atwood,  214. 
Com.  y.  Austin,  522,  541. 
Com.  y.  Ayer,  359. 
Com.  y.   Bagley,   187. 
Com.  y.  Bailey,  244,  247,  383. 
Com.  y.  Bakeman.  223,  224,  227. 
Com.  y.  Baker,  213.  217,  37& 
Com.  y.  Ballon,  602. 
Com.  T.  Barker,  296. 
Com.  y.  Barnard,  289,  290. 
Com.  y.  Barrett,  125,  309. 
Com.  y.  Battis,  429. 
Com.  y.  Beamatk  137.  262,  385. 
Com.  y.  Bean,  309.  312,  36& 
C<Kn.  y.  Bennett,  214. 
Com.  y.  Berger,  519. 
Com.  y.  Berry,  134. 
Ck)m.  y.  Bingham,  503. 
Com.   y.   Birdsall,   335. 
Com.  y.  Blair,  599. 
Com.  y.  Blake.  427,  428. 
Com.  y.  Blanchette,  26& 
Com.  y.  Blanding.  17,  -19. 
Com.  y.  Blood,  178. 
Com.  y.  Bolger,  556. 
Com.  y.   Borasky,  508. 
Com.  T.  Boawortii,  447,  547. 
Com.  y.  Bowden,  445. 
Com.  y.  Beyer,  257. 
Com.  y.  Boynton,  224,  226,  228. 
Com.  y.  Bradford,  609,  610.  . 
Com.  y.  Bradley,  18. 
Com.  y.  Bradney,  417,  418. 
Com.  y.  Brady,  596. 
Com.  T.  Brailey,  602. 
Com.  y.  Brayman,  629. 
Com.  y.  Brelsford,  458,  633. 


668 


CA8B8  CITBD 
[The  flguFM  r^fcr  to  pa(w] 


Com.  T.  Brettum,  257.  268. 

Com.  y.   Breyessee,  566. 

Com.  y.  Brlckett,  115. 

Com.  y.  BriggB,  154,  165,  397,  686» 

658. 
Com.  y.  BronBon,  114,  116. 
Com.  y.  Brooks,  314. 
Com.  y.  Brown,  129,  141,  210,  219, 

282,  251,  329,  342,  349,  864,  390, 

534,  602,  612. 
Com.  y.  Browning.  466,  467* 
CoDL  y.  Bryden,  213. 
Com.  y.  Bubser,  468,  469. 
Com.  y.  Buccieri,  479,  481,  484^ 
Com.  y.  Buckley,  276. 
Com.  y.  Bugfo€^,  296^  296. 
Com.  y.  Burke,  301,  344,  402,  414. 
Com.  y.  Burlington,  306. 
Com.  y.  Burroughs,  518. 
Com.  y.  Burton,  139. 
Com.  y.  Butler,   176,  202. 
Coih.  y.  Butterick,  248,  258,  29a 
Com.  y.  Buxton,  362. 
Com.  y.  Buzzard,  166,  363. 
Com.  y.  Buzzell,  522. 
Com,  y.  Byrnes,  229,  318. 
Com.  y.  Cahill,  258,  266. 
Com.  y.   Cain,  453. 
Com,  y.  Caldwell,  357,  360. 
Com.  y.  CaU,  205,  572,  576. 
Com.  y.  Campbell,  256,  608,  621. 
Com.  y.  Canada,  110. 
Com.  y.  Carey,  49,  60,  6%  68,  344, 

574,  619. 
Com.  y.  Carney,  357. 
Com.  y.  Carr,  ^5. 
Com.  V.   Carter,  477. 
Com.  y.  Castles,  247. 
Com,  y.   Certain   Intoxicating  liq- 
uors, 84. 
Com.  y.  Chandler,  661. 
Com.  y.    Chapman,    183,   187,   281, 

349,  418.  43a 
Com.  y.  Chase,  309,  343. 
Com.  y.  Chathams,  572. 
Com.  y.  Cheney,  48. 
Com.  V.  Cherry,  140,  176, 
Com.  y.  Chesley,  4^,  450.  469. 
Com.  V.  Child.  179,  188,  368,  369. 
Com.  y.  Choate,  609,  637. 
Com.  y.  Christian,  124. 
Com.  y.  Churchill,  434. 
Com.  y.  Clair,  255,  256^  386,  449, 

457,  460. 
Com.  y.   Clancy,  249. 
Com.  y..Clapp,  176. 
Com.  V.  Clark,  129,  175,  287,  809. 
Com.  V.  Cleary,  487,  561. 
Cora.  V.  Clifford,  309,  313. 
Com.  y.  Clue,  445. 
Com.  y.  Cody,  496. 
Com.  y.  Coe,  242,  610. 


Com.  y.  Cohen,  22a 

Com.  y.  Cbleman,  116,  49a 

Com.  y.  Collins,  310,  36a 

Com,  y.  C<dton.  162,  300. 

Com.  y.  Cook,  354.  443,  44a 

Com.  y.  Cooley,  68.  59,  369. 

Com.  y.  Cooper,  412,  619. 

Com.  y.  Cosseboom,  660. 

Com.  y.  CoBteUo,  340,  49a 

Com.  y.  Costiey,  399,  604. 

Com.  y.  Consins,  13. 

Com.  y.  Cox,  302, 

Com.  y.  Coy,  377. 

Com.  y.  Creadon,  413. 

Com.  y.  Cressinger,  626, 

Com.  y.  Crotty,  35.  36. 

Com.  y.  Crump,  49a 

Com.  y.  Cuifee,  623,  6ea 

Com.  y.  Culyer,  624. 

Com.  y.  CummingB,  290,  45a 

Com.  y.  Cunningham,  447,  461* 

Com.  y.  Ourby,  65a 

Com.  y.  Curran,  326. 

Com.  y,   Curtis,  325. 

Com.  y.   Cutler,  45a 

Com.  y.  Daggett,  111. 

Com.  y.  Dailey,  511. 

Com.  y.  Dana,  81,  84,  lia 

Com.  y.  Dascom,  446.  454. 

Com.  y.  Dayidson,  48a 

Com.  y.  Dayia,  190,  191,  233,  89a 

398  600. 
Com.'y.  Deacon,  47,  62,  54,  67,  7a 
Com.  y.  Dean,  179,  188,  223,  224,. 

227. 
Com.  y.  Dejardin,  376. 
Conk  y.  Demuth,  17a 
Com.  y.  Dennis,  359. 
Com.  y.  Densmore,  604. 
Com.  y.  Deyine,  352. 
Com.  y.  De  Witt,  13. 
Com.  y.  Dillane,  39a 
Com.  y.  Dobbins,  33a 
Com.  y.  Doherty,  222. 
Com.  y.  Donahue,  417,  67a 
Com.  y.  Donoyan,  394. 
Com.  y,  Doran,  287. 
Com.  y.  Doras,  250,  664. 
Com.  y.  Dowdican,  680,  629. 
Com.  y.  Downey.   111. 
Com.  y.  Doyle,  284,  373. 
Com.  y.  Drew,  433,  434,  442. 
Com.  y.  Drum,  413. 
Com.  y.  Dudley,  181,  192. 
Com.  y.  Duffy,  160. 
Com.  y.  Dunnam,  48a 
Com.  y.  Dunleay,  247. 
Com.  y.  Durfee,  664. 
Com.  y.  Eastman,  388,  4ia  419i 
Com.  y.  Eaton,  324,  32a 
Com.  y.  Edwards,  162,  16a 
Com.  y.  Eichelberger,  672. 


CA8BS  CITBD 
nil*  figure  refer  to  pages] 


669 


Com.  T.  BlUs,  820. 

Com.  T.  ElweU,  227,  228,  840,  897. 

Conou  ▼.  Emery.  109,  110,  112. 

Com*  y.  Endrukat,  447. 

Com.  y.   Evans,  466. 

Com.  y.  Falvey.  88a 

Com.  y.  Faris,  302. 

Com.  y.  Fella,  444. 

Com.  y.  Ferrigan,  507,  600. 

Com.  y.  Field,  65,  56,  50. 

Com.  y.  Filburn,  25. 

Com.  y.  Filer,  683. 

Com.  y.  Finn,  260. 

Com.  y.  Fiaher,  110,  160,  161,  162, 

160. 
Conou 'y.  Fitepatrick,  448,  446. 
Com,  y.  FoUansbee,  648,  644. 
Com.  y.  Foster.  40. 
Com.  y.  Fox,  658. 
Com.  y.  Fraher,  456. 
Com.  y.  Frandes.  127. 
Com.  y.  Fredericks,  417,  488,  4^ 
Com.  y.  Fuller,  326. 
Com.  y.  Gable,  230,  846,  412. 
Com.  y.  Gale,  172,  176»  433. 
Com.  y.  Gallagher,  801. 
Com.  y.  Gayin,  212,  252,  878,  887. 
Com.  y.  Gay,  868w 
Com.  y.  Gee,  140. 
Com.  y.  George,  666. 
Com.  y.'  €^rade,  636. 
C<Kn.  y.  Gibson,  281,  460,  668,  666. 
Com.  y.  Gill,  804,  805. 
Com.  y.  Gillespie.  21,  185, 187,  240, 

242,  835,  381,  800,  893,  433,  608. 
Com.  y.  Qillon,  21. 
Com.  y.   Glover,  302. 
Com.  y.    Goddard,    437,   447,    470, 

471,  641. 
Com.  y.    Golding,   471. 
Com.  y.  Goldst^n,  271,  297,  298. 
Com.  y.  Groodhue,  406. 
Com.  y.  Goodwin,  599.  600. 
C<Mn.  y.  Gould,  275,  392,  442,  451. 
Com.  y.  Graves.  643. 
Com.  y.  Gray,  o50. 
Com.  y.  Green,  78.  128,  188,  148, 

144,  417,  451.  455. 
Com.  y.  Grey.  200,  201. 
Com.  v.  Griffin,  279,  300,  801,  854, 

640. 
Com.*y.  Grimes.  256,  266,  880. 
Com.  y.  Hackett,  606. 
Com.  V.  Hagarman,  176. 
Com.  y.  Hale,  478. 
Com.  y.    Hali,    73.    170,   172,   261, 

276    325. 
Com.'y.   Hamilton,   272,   802,  442, 

66a 
Com.  y.  Hampton.  30a 
Com.  V.  Haney,  618,  619. 
Com.  y.  Harky,  228,  879. 


Com.  V.  Harmon,  248. 

Com.  V.    Harney,   271. 

Com.  y.  Harrington,  166,  288,  866, 

366,  367,  396w 
Com.  y.    Harris,   8,   99,   184,   812, 

313,  326,  650. 
Com.  y.  Harrison,  307.  453. 
Com.  y.  Hart,  106.  197.  204,  213, 

315,  316,  818,  319.  820,  443. 
Com.  y.  Hartnett,  270. 
Com.y.  Hatton,  450. 
Com.  y.  Hawkins,  346,  410,  648« 
Com.  y.  Hayden,  408. 
Com.  y.  Hayes,  643. 
Com.  y.  Haynes,  224,  862. 
Com.  V.  Heffron,  298,  401. 
Com.  y.  Heist,  522. 
Com.  v.  Hersey,  164,  184,  198,  218, 

219,  220,  221. 
Com.  y.  Herty,  462. 
Com.  y.   Hill,  143,  816,  801,  426, 

621. 
Com.  y.  Hills.  835,  842,  343. 
Com.  y.  Hinds,  86.  247,  431,  676. 
Com.  y.  Hines,  162. 
Com.  y.  Hogan,  45a 
Com.  y.  Holley,  366,  867. 
Com.  y.  Holmes,  242,  328,  380,  881, 

687,  50a  643. 
Com.  y.   Holstine,  481. 
Com.  y.  Hooper,  861. 
Com.  y.  Hope,  214,  219.  826,  827, 

403 
Com.'y.  Horton,  430.  431,  50a 
Com.  y.  Houghton,  240,  243. 
Com.  y.  Hourigan,  549. 
Com.  y.  Howe,  571,  624. 
Com.  y.  Hoxey,  214,  321,  861. 
Com.  y.  Hoye,  300. 
Com.  y.  Hughes,  96. 
Com.  y.  Hnnt.  214,  894. 
Com.  y.   Hutcninson.   160. 
Com.  y.  Hutton,  279. 
dom.  ▼.  Igo,  828. 
Com.  y.  Ingersoll,  431. 
Com.  y.  Ingraham.  613,  626,  649. 
Com.  y.    Inhabitants    of    Dedham, 

174,  176,  184,  433, 
Com.  y.     Inhabitants     of     North 

Brookfield.  293.  400. 
Com.  y.    Inhabitants    of    Phillips- 
burg,  863,  364. 
Com.  y.    Inhabitants    of    Sheffield, 

280. 
Com.  v.  Inhabitants  of  Springfield, 

291,  292.  35S.  3^,  400. 
Com.  y.  Inhabitants  of  Stockbridge, 

360. 
Com.  y.  Intoxicating  liquors,  84. 
Com.  y.  Irwin,  63. 
Com.  y.    Jackson,    176,    280,    446, 

454,  609. 


670 


CASBS  CITED 
[Tiie  figures  refer  to  pages] 


Com.  V.  Jacobs,  340,  394. 

Coxa,  T.  Jailer  of  Allegheny  Coun- 
ty, 478. 

Com.  y.  James,  160,  161,  255.  503. 

Com.  y.  Jeffries,  213,  378,  593. 

Com.  y.  Jenks.  503. 

Com.  y.  Jennings,  315,  316,  320, 
393,394. 

Conu  y.  Johns,  378. 

Com.  y.  Johnson,  6,  115,  116,  600, 
622,  623. 

Com.  y.  Johnston.  78. 

Com.  y.  Jones,  527. 

Com.  y.  Kearns,  381,  383. 

Com.  y.  Keefe,  124.  217,  286,  302. 

Com.  y.  Keenan,  208. 

■Com.  y.  Keeper  of  Prison,  40,  104, 
664. 

Com/y.  Kelley,  500,  557. 

Com.  y.  Kellogg,  223,  379. 

Com.  y.  Kelly,  202,  252,  396. 

Com.  y.   Kennedy,   47,   362. 

Com.  y.  Kenney.  602. 

Com.  y.  Kimball,  187,  576. 

Com.  y.  King,  626. 

Com,  y.  Kirby,  43,  227,  228. 

Com.  y.  Knapp,  132,  353,  482,  527, 
531. 

Com.  y.  Kneeland,  241. 

Com.  y.  Knowlton,  6b 

Com.  y.  Ladd,  258. 

Com.  y.  Lafferty.  89, 

Com.  y.  Lahy,  456. 

Com.  y.  Lampton,  275. 

Com.  y.  Lane,  373. 

Com.  y.   Lang,  567. 

Com.  y.    Lannan,    181,    192,    224, 

^425,  428. 

CoDL  y.  Lapham,  420. 

Com.  y.  Layery,  292,  388,  400. 

Com.  y.  Lawler,  649. 

Com.  y.  ([iawtess,  201,  202,  24^, 
25a 

Com.  y.  Lecky,  654,  656. 

Coip.  y.  Lee,  '101. 

Com,  y.  Lesner,  521. 

Com.  y,  Lewis,  176.  503. 

Com.  y.   Litton,  418. 

Com.  y.   Lockwoodt  456,  472. 

Com.  y.  Logan,  298,  401. 

Com.  y.  Long,  432. 

Com.  y.  Lottery  Tickets,  31,  83. 

Com.  y.  Loud,  448,  450. 

Com,  y.  Loveridge,  110. 

Com.  y.  Lowery,  405.  573. 

Com.  y.  Luscomb,  378,  386,  387. 

Com.  y.  Lyons,  18. 

Com.  y.   McBnde,  661. 

Com.  y.  McCarthy,  495,  610. 

Com.  y.  McCaul,  554,  559. 

Com.  y.  McChord,  339,  350,  352. 

Com.  y.   McComb,  133. 


Com.  y.  McCormick,  444. 

Com.  y.  McDermott,  602. 

Com.  y.  McDonald,  222. 

Com.  y.   McGahey,   46,   51,   66. 

Com.  V.  McGorty,  636,  645. 

Com.  y.  McGovem,  188. 

Com.  y.  McGuire,  187,  350. 

Com.  y.  McKenna,  425. 

Com.  y.  McKenney.  378,  388. 

Com.  y.   McLaughlin,   49,   50,   327, 

341   342. 
Com.*y.  Macloon,  11,  12,  287. 
Com.  y.   McMahoa,   547. 
Com.  y.  McManus,  545,  551. 
Com.  y.  McPike,  414,  606. 
Com.  y.  McShan^,  467. 
Com.  y.  Mahar,  123,  270,  363. 
Com.  y.  Maloney,  7. 
Com.  y.  Manfredi,  559. 
Com.  y.  Manley,  272. 
Com.  y.  Manson,  349. 
Com.  y.   March,  488,  529. 
Com.  y.  Martin,  37.  198. 
Com.  V.  Mason,  llO,  111,  647. 
Com.  y.    Maxwell,    179,    185.    188, 

190,  197,  264,  265,  316,  320. 
Com#  y.  Mead,  144. 
Com.  y.  Merriam,  226. 
Com.  y.  MerriU.  222,  469.  470. 
Com.  y.  Milby,  188,  309. 
Com.  y.  MUlard,  482. 
Com.  y.  MiUer,  285,  345.  351,  442, 

447,  533. 
Com.  y.  Moore,  518. 
Com.  y.  Moran,  36. 
Com.  y.  Morgan,  379. 
Com.  y.  Moriarty,  215. 
Com.  y.  Morrill,  378,  384. 
Com.  y.  Morse,  267,  268,  272,  57a 
Com.  y.  Mortimer,  449,  460. 
Com.  y.  Moeeley,  212. 
Com.  y.  Mosier,  518. 
Com.  y.  Moulton.  249. 
Com.  y.  Mullen,  162,  551. 
Com.  y.  MuUins,  638. 
Com.  y.    Murphy,    234.    250.    348, 

406,  409,  410. 
Com.  y,  Murray,  37. 
Com.  y.  Myers,  446,  622,  624. 
Com.  y.  Newell,  412.  413. 
Com.  y.   Nichohs   326,   642,   643. 
Com.  y.  Northampton,  358,  369. 
Com.  y,  Nye,  516. 
Com.  y.  O'Brien.  327,  612.  633. 
Com.  y.  O'ConnelL  8,  266,  388,  389. 
Com.  y.  Odlin,  190. 
CouL  y.  O'DonneU,  181,  192. 
Com.  y.  Olds,  445. 
Com.  y.  O'Neil,  469. 
Com.  y.  Otis,  110. 
Com.  y.  Packard.  343,  546b 
Com.  y.  Park,  187. 


CA8K8  CITED 


Com.  < 
406, 

276, 
Com!  ' 


Coto.  V 

Cmn.  V 

Com.  » 

Com.  T. 
2U.  S 

lUin  '. 
Com.  T, 
Com,  T. 

port  ] 
Com,  T, 
Com.  r. 
Com.  V. 
Cmh.  v. 
Com.  V. 

Com.'  i'. 
Com.  T. 


r.   Piu-ker,   11,   12,   UO,   3^ 

644. 

V.   Parmenter,    15,    16,    172, 

382,  600. 

I.  Parr,  553. 

r.  Perkins,  170,  172,  276. 

V.  Perrigo,  190,  200. 

T   PeiriB,  270. 

r.   Peters,   446. 

r.  PhiUJps,  31,  82,  178.  179, 

192. 

F.  Place,  425,  503. 

V.    Poisaon,    622,   557. 

V.   PolichlDUB,  506. 

r.  Pope,  277.  390.  394. 


Porter,  Ml,  5^5. 
Powell.  331. 
,   Prall,   453. 
Pratt,  613. 


'   Newhoiy- 
445. 


5,  207,  214, 


'.  Bidiards,  257. 

'.  RJcbardeon,  37S. 

'.  Rkketson,  556. 

'.  Ridgway,  660. 

'.  Roach,  509. 

■.   Boark,  3a 

'.    Roberts,    101.    202,    2S5, 

*v,  Robinson,  503. ' 
v.   Roby,   412,  441,  444,  445, 
I.  457,  456,  460,  461,  462,  463, 
I.  470,  560,  663,  567. 

.   Rodea,  364 

.   Ropera.  528.   837. 

.   Roland,  601. 

.  Ruffner,  474. 

.    Rutberlord.   106. 

.  St.  aair,  140. 


Com.  V.  SchmOQB,  56^i 
Com.  V.  Scott,  570,  6 
Com.  T,  Searle,  244.  i 
Com.  7.  Seso,  396.  6 
Com.  T.  Semmee,  103 
Com.  y.  Shamuhan.  31 
Com.  V.  Sharplesa,  2C 
Com,  V.  Shaw.  192.  2 


Com!  y 
Com.  t 


Com.  T.   Sheedy,  273. 
Com.  T.  Sheriff,  38,  15 
Com.  Y.   Sherman,  392 
Com.  T,  Shew,  824. 
Com,  V.   Shoemaker,  &■ 
Com.  T.  Sholes,  169,  23 
Com,  V.   Simpson,   210,    I 
Com.  7.  Sinclair,  500. 
Com.  r.  SkeUer,  251. 
Com.  V.   Slack,   223,  3: 
Com.  T.  Slate,  349,  354 
Com.  V.  Slattery,  565. 
Com.  T,  Sliney,  602, 
Com.  T.   Sloan,  349, 
Com.  V.   Smith,  139,  14 

362,  450. 
Com.  V.  Smyth,  136. 
Com.  V.  Snell,  500. 
Com.  V.  SneUing.  209. 
Com.  y.   Somerville,  441 
Com.  T,  Spilman.  244,  i 
Com.  V.  Sqnire,  230.  3C   , 
Com.  V,   Steimlinr,  453. 
Com.  T.  Stevens,  244,  c 
Com.  V.   Stevenson,   341 
Com.  V.   Stone,  160,  161 
Com,  T,  Stoat,  227,  309,  : 
Com.  T.   Stow.  240,  3S: 
Com.  T.  Strangford,  252,  : 
Com.  V.  Strotiier,  141. 
Com.  T.   SulllTBn,  30,  91  . 
Caoi.  T.     Snperinteudeni 

adelphia  Co,  Prison,  7 
Com,  T,  Sweney.  240,  24 
Com.  T.   Swinney,  268. 
Com.  T,   Sylvester,  336. 
Com.  T.   Symonds,   323,    1 
Com.  T,  Tarbojc,  240,  21 


Com.  T.  Thompson,  230, 


494,  6^  566. 
Com.  T.  ToUiver,  292.  4(1 
Com.  V.    Tolman,    251. 
Com,  v.  Tompson,  274,  ;■ 


672 


CASES  CITBD 
[Tbe  flsures  nfer  to  pa«ei] 


Com,  T.  Tracy,  73. 

Com,  T.  Trainor,  392, 

Com.  T.  Trask,  108. 

Com.  y.  Traverse,  397. 

Com.y.  Trefethen,  602. 

Com.  ▼.  Trickej,  459. 

Com.  y.  Trimmer,  ,271,  436,  437. 

Com.  y.  Tryon,  348. 

Com.  y.  Tuck,  154,  155,  326,  829, 

331,  371.  404,  443. 
Com.  y.  Tuckerman,  623. 
Ck>m.  y.  Turner,  305. 
Com.  y.  Tuttle,  820,  889. 
Com.  y.  Twitchell,  229,  806,  806, 

326. 
Com.  y.  Van  TuyL  13. 
Com.  y.  Vamey,  277. 
Com.  y.  Viucent,  00. 
Com.  y.  Wade,  389,  390,  449,  460, 

470. 
Com.  y.  Walker,  602. 
Com.  y.  Wallace,  30.  454. 
Com.  y.  Walters,  135,  305. 
Com.  y.  Walton,  372. 
Com.  y.   Ward,  35,  120,  248,  244, 

383. 
Com.  y.  Warren,  173. 
Com.  y.  Washburn,  402. 
Com.  y.  Weatherhead.  348. 
Com.  y.    Webster,    198,    519,    522, 

528.  597,  600. 
Com.  y.  Weiderhold,  230. 
Com.  y.  Wellington,  212,  216,  293, 

395,  401. 
Com.  V.   Wentz,  184. 
Com.  y.    Whaley,   273. 
Com.  y.   Wheeler,  155.  \ 

Corny.  White,  574. 
Com.  y.  Whitney,  181,  192, 
Com  y.   Wilcox,  37,  90. 
Com.  y.    WiUiams,   140,   282,   828, 

378,  388. 
Com.  V.   Wilson,  246. 
Copi.  y.  Wood,  13,  130.  286,  376. 
Com.  y.  Woods,  248,  382. 
Com.  y.  Woodward,  142,  183. 
Tom.  y.   Worcester.  35Sw 
Com.  y.  Wright,  50,  80,  164,  240, 

241,  245,  246. 
Com.  y.  Wyatt,  585. 
Com.  V.  Zappe,  549. 
Conkey  y.  People,  139,  140. 
Conner  y.  Com.,  82,  35. 
Conner  y.  State,  62. 
Connor  y.  State,  13,  289,  297,  871. 
Conrad  y.  State,  548. 
Cook,  In  re,  79. 
Cook  V.  Cox.  189.  245. 
Cook  y.  Netnercote,  60. 
Cook  V.  State,  259,  396,  497,  566, 

630.  644. 
Cooke  y.  Maxwell,  15& 


Cooke's  Case,  261. 

Cooper  y.  Adams,  38,  41. 

Coo^r  y.  State,  110,  473,  528,  587, 

Copperman  y.  People,  609. 

Corbett  y.  SUte,  549. 

Corley  y.  New  York  &  EL  &.  Co., 

588. 
Comdius  y.  State,  569. 
Cornell  y.  SUte,  293.  401,  631. 
Comwell  y.   State,   161,   168»  559, 

560,  574,  623. 
Corryell,  In  re,  654. 
Cotrell  y.  Com.,  629. 
Cotton  y.  State,  HI,  551. 
Cottrell,  Ex  parte,  666. 
Couch  y.  State,  419. 
Coughlin  y.  People,  529,  548. 
Coupey  y.  Hoiley,  50. 
Coupland,  Ebc  parte,  661. 
Courtney  y.  State,  134. 
Coyy  y.  State,  292.  350,  400. 
Coward  y.  Baddeley,  53. 
Cowell  y.  Patterson,  88,  96. 
Cowles  y.  Dunbar,  48. 
Cox,  Ex  parte,  581,  682. 
Cox  y.  Coleridge,  92. 
Cox  y.  Pe<H>le,  198,  628. 
Cox  y.  State,  351,  549,  634. 
Coy,  Ex  parte,  70. 
Coyle  y.*  Com.,  630. 
Coyles  y.  Hurtin,  51,  55,  66. 
Crabtree  v.  State.  558. 
Craig  y.  State,  22,  233. 
Crain  y.  State,  35a 
Crain  y.  U.  S.,  422. 
Crayen's  Case,  258. 
Crawford  y.  U.  S.,  518. 
Crawlin,  Ex  parte,  442. 
Creek  y.  State,  133.  559. 
Cregier  y.  Bunton.  526. 
Crim  y.  State.  578. 
Critchton  y.  People,  295. 
Crockett  y.  State.  411. 
Croft  y.  People,  449. 
Cronin  y.  State,  390. 
Cropper  y.  Com.,  6. 
Crosby  y.  Leng,  460. 
Crosby  y.  People,  614. 
Crosby  y.  Wadsworth,  427. 
Crosby's  Case,  103. 
Crosky  y.  State,  267, 
Crosland  y.  Shaw,  47,  61« 
Cross  y.  People,  245. 
Cross  y.  State,  222.  506w 
Crouther's  Case,  225. 
Crow  y.  State,  13,  641. 
Crowe,  In  re,  384. 
Crowley  y.  Christensen,  660. 
Crowley's  Case.  652. 
Croy  y.  State,  627. 
Crozier  y.  Cnndey,  84. 


CA8BS  CITBD 
[The  figures  refer  to  paces] 


673 


Cruikehank  t*  Oomyoa.  806. 

Crumblej  y.  State,  414. 

Crump.  Ehc  parte,  656w 

Gubreth,  In  re,  73. 

Cudd  ▼.  State,  397. 

Culver  y.  State,  635. 

Cnmmina  y.  People,  604,  600. 

Cundiff  y.  State,  111. 

Cundiff  y.  Com.,  237. 

Cunningham  y.  State,  98,  110,  200, 

223. 
Cumow,  Ex  parte,  406. 
Ciirran'e  Case,  603.  , 

Curry  y.  Sute,  669. 
Curry  y.  Walter,  640, 
Curtis^  Bz  parte,  487.  . 

Curtis  y.  Com.,  423.  ^ 

Curtis  y.  People,  169,  224,  229,  280, 

346. 


Da  CosU,  In  re,  66L 

Dailey  y.  State,  111.  509,  510,  545. 

Dakins,  Ez  parte,  653. 

Dale  y.  State,  162,  546. 

Daley,  In  re,  65a 

Daley  y.  State,  549. 

Damewood  y.  State,  257. 

Damon's  Case,  356,  357,  858. 

Damron  y.  State,  194. 

Dana  y.  SUte,  245,  381. 

Daniels  y.  People.  111. 

Daniels  y.  State,  29,  549. 

Danovan  v.  Jones.  60. 

D^rby  y.  State,  620. 
'  Darling  y.  HubbeU,  110. 

Darrah  y.  Westerla^,  656. 

Darst  y.  People,  609. 

Daughtery  y.  State,  480. 

Dave  y.  State,  650. 

Dayids  y.  People,  433,  484. 

Davidson  y.  State.  296,  297,  521. 

Davis,  Ez  parte,  10,  11,  655. 

Davis  y.  Berry,  586. 

Davis  y.  Capper,  89,  90. 

Davis  v.  Clements,  34, 119. 

Davis  y.  Com.,  579,  616,  618. 

Davis  y.  People,  307,  459,  524,  561, 
632. 

Davis  y.  Russell,  48,  49.  52^  53. 

Davis  V.  State,  199,  221,  ^2,  271, 
312,  321,  340,  342,  344,  361,  411, 
423,  444,  484,  604,  638,  639.  651, 
554,  555,  560,  561,  564,  605,  615, 
624,  634. 

Davis  V.  U.  S.,  636. 

Davis'  C^we,  77,  78.  654. 

Davy  V.  Baker.  199. 

Dawson  v.  State.  480,  540. 

Day  V.  Com.,  432,  681. 

Day  v.  Day,  120. 

Clabk  Cb.Pboo.(2d  Ed.>-H13 


Day  y.  People,  668,  578. 

Day  v.  Territonr,  494. 

Dean  v.  State,  169,  160,  161. 

Dearing's  Case,  230,  SSL 

Deaton,  In  re,  580. 

De  Bara  y.  U.  S.,  655. 

De  Bemie  v.  State,  378. 

De  Berry  v.  State,  444. 

De  Haven  y.  State,  455. 

Dehm  v.  Hinman.  40,  44,  55,  60. 

Deits  V.  sute,  417. 

De  Kentland  v.  Somers,  172,  276. 

De  Lacy  v.  Antoine,  659. 

Denley  y.  State,  576. 

Dennard  v.  State,  113. 

Dennis  v.  State,  214,  401. 

Derecourt  v.  Corbistaiey,  47,  54. 

Devine  v.  SUte,  88,  91,  114. 

Devine^s  Case,  655. 

Diss  V.  State,  259. 

Dias  V.  U.  a.  466,  495. 

Dickenson  v.  State,  113. 

Dickerson  v.  State,  626. 

Didsinson  v.  Bowes,  172. 

Dickinson  y.  Kingsbury,  101. 

Dickinson  v.  U/ §..  509,  51L 

Dickson  v.  State,  644. 

Dilger  v.  Com.,  60.  61,  62. 

Dill  V.  People,  3^. 

Dill  v.  State,  54. 

Dillingham  v.  State,  609. 

Dillingham  v.  U.  S.,  Ill,  117. 

Dilts  V.  Kinney,  171.  276. 

Dilworth  v.  Com.,  527. 

Dimick  v.  Downs,  629. 

Dingley  v.  Moor,  361. 

Dingman  v.  State,  481. 

Dinkey  v.  Com.,  404,  406^  462. 

Dixon  V.  State,  497. 

Dobosky  v.  State^  430. 

Dobson  V.  State,  479. 

Doebler  v.  Com.,  511. 

Doering  v.  State.  47.  4& 

Dolan  V.  People,  434. 

Doles  v.  State,  444. 

Doll,  In  re.  653. 

Dollar  y.  State,  540.  541. 

Donahoe  v.  Shed.  36.  37,  48. 

Donald  v.  State,  432. 

Donnel  v.  U.  S.,  398. 

Donnelly   v.   State,  338,  893,  496, 

618.  646. 
Donohue  v.  I'eople,  600. 
Donohue's  Case,  74. 
Dooley  V.  State,  558. 
Doo  Woon,  In  re,  73.  74,  660. 
Dormer's  Case,  360,  361. 
Doss  V.  Com.,  539,  543,  563. 
Dougan  v.  State,  486. 
Dougherty  v.  Com..  493.  494. 
Dougher^  v.  State,  56. 
Doughty  V.  State,  62. 


674 


CASBS  CITBD 
[Tbe  figures  refer  to  paces] 


Douglass  T.  Barber,  47. 

Douglass  V.  State,  497. 

Dow  V.  State,  481.  557. 

Dowdale's  Case,  572. 

Dowdy  y.  Com.,  335,  841,  342,  516, 

530. 
Dowling  y.  State,  525. 
Dowman's  Case,  572. 
Downing  y.  State,  383. 
Dows*  Case,  71.- 
Doyle  y.  People.  503,  548. 
DoylQ  y.  Russell,  40. 
Doyle  y.  State,  130,  140,  141. 
Drake  y.  State,  538. 
Draughan  y.   State,  111. 
Draughn  y.  State,  623. 
Drennan  y.  People.  26.  50,  59. 
Drew  V.  Thaw,  75,  77,  79. 
Drew's   Case,   26. 
Droneberger  y.  State.  401. 
Drummondy.  State^  365,  367. 
Drury  v.   State,  654. 
Drury  y.  Territory,  587.' 
Drye  y.  State,  196. 
Dry  man  y.  State,  548. 
Du  Bois  y.  State,  243. 
Duchess  of  Kingston's  Case,  642. 
Duckworth  y.   Johnston,  84. 
Dudley  y.  State,  47a 
Duff,  Bz  parte,  581. 
Duffies  y.  State,  90. 
Duffy  y.  People,  545. 
Dugan  y.  Com.,  101. 
Duke's  Case,  497. 
Dukes  y.  State,  420,  506. 
Dula  y.  State,  486. 
Dull  y.  Com.,  258. 
Dumas  y.  State.  399. 
Duncan,  In  re,  o57. 
Duncan  y.  Com.,  461. 
Duncan  y.  State,  277,  399,  663. 
Dunn  y.  Com.,  492. 
Dunn  y.  State,  446,  526. 
Dunn's  Case,  609. 
Duppa  y.  Mayo,  388. 
Durbin,  Ez  parte,  583. 
Durell  y.  Mosher,  519. 
Durham  y.  State,  404,  477. 
Dutell  y.  State,  135. 
Duttenfofer  v.  State.  642. 
Dutton  y.  State,  433,  578,  679. 
Dwinnels  y.  Boynton,*  84. 
Dyer  y.  State,  434. 

£ 

Eakin  y.  Burger.  372. 
Eanes  y.  State,  48,  49. 
Early  v.  Com..  290,  324,  481. 
Earp  V.  Com.,  481. 
Easterling  y.  State,  678. 


Eastman  y.  Com.,  214. 
ESastwood  y.  People,  534. 
Jbuves  y.  State,  171. 
Eckhardt  y.  People,  307. 
Eden's  Case,  660. 
Edgerton  y.  Com.,  574. 
Edmondson  y.  Wallace,  521. 
Edmundson  y.  State,  171,  276. 
EdsaU's  Case.  383. 
Edwards  y.  Com.,  281,  296. 
Edwards  y.  State,  230,  488. 
Edymoin,  In  re,  656. 
Eichom  y.  Le  Maitre,  435,  436. 
Eighmy  y.  People,  604. 
Eiland  y.  State,  552. 
Eldred,tln  re,  18. 
Eldridge  y.  Com.,  570. 
Eldridge  y.  State,  434. 
Ellenwood  y.  Com.,  425w 
ElUott  y.  State,  350,  355. 
Elliott  y.  Van  Buren,  629. 
Ellis,  Ez  parte,  663. 
Ellis  y.  State,  139,  566,  567.  , 
Elmore  y.  State,  600. 
Emanuel  y.  State,  654. 
Elmerick  y.  Harris,  508. 
Emery  y.  Chesley,  66. 
Emery  y.  State,  95,  503. 
Engeman  y.  State,  161.  662. 
Engleman  y.  State.  287. 
English  y.  State.  130,  158,  884. 
Enson  y.  State,  274,  392. 
Enwright  y.  Stote.  171. 
Epps  y.  State,  496. 
Erber  y.  U.  8.,  614. 
Erskine  y.  Dayis,  171.  276. 
Eskridge  y.  State,  625. 
Etheredge  y.  U.  S.,  310. 
Eyans  y.  Foster,  101,  107. 
Eyans  y.  State,  173,  206. 
Eyarts  y.  State,  290. 
Everett  y.  State,  351,  641. 
Eyers,  Ez  parte.  106w 
Evers  y.  State,  616. 
Ezeta,  In  re,  70. 


Pagan,  In  re,  652. 

Faire  y.  State,  492. 

Farley,  Bz  oarte,  669. 

Farmer  y.  People,  228^ 

Farr  y.  East,  300. 

Farrand,  In  re,  657. 

Farrell  y.  State.  324. 

Farris  y.   Com.,  327. 

Farrow  y.  State,  394. 

Faulkner    v.    Territory,    4^,    546^ 

636. 
Fergus  v.  State,  221. 
Ferguson  y.  Ferguson,  668. 


CASBS  CITBD 
.  [The  flffuret  refer  to  pa«ee] 


Ferrenfl,  In  re,  658. 

Ferris  v.  People,  443. 

Fetter,  In  re,  73,  78. 

Field,  £k  parte,  652. 

Field  y.  Com.,  588. 

Filkins  v.  People,  377. 

Finch  V.   State,  310,  404,  654. 

Findlay  v.  iPniitt,  49,  02,  60. 

Finley  ▼.  State,  447. 

Finney  v.  State,  17,  235. 

Firestone  v.  Rice,  47,  49,  55.  60. 

First  Nat  Bank  v.  Post,  517. 

S^her,  Ex  parte,  654. 

Blsher  y.  Com..  328. 

Fisher  v.  People,  544,  637. 

Fisk,  Eoi  parte,  656. 

Fitch  y.  Com.,  432. 

Fitton,  In  re,  79. 

Fitzgerald  y.  State,  553. 

Fitzpatrick's  Case,  108. 

Flack,  In  re,  80. 

Flagg  V,  People,  623. 

Flagg  y.  State,  477. 

Flaherty  y.  Longley,  J84. 

Flaherty  y.  Thomas,  23a 

Fleming  y.  People,  320. 

Fleming   y.    State,   279,   288,   496, 

534. 
Fletcher  y*  Ptople,  348. 
Fletcher  y.   State,  558. 
Flint  y.  Com.,  535. 
Flora  y.  State,  267. 
Floyd  y.  State,  34,  465,  551. 
Fogarty  y.  State,  637. 
FoUett  y,  Jeffereys,  641. 
Fomby  y.  State,  247. 
Foote  y.  Hayne,  641. 
Foote  y.  State,  585. 
Forbes  y.  Com.,  576. 
Ford   y.    State,   565. 
Ford  y.  Tilly,  586. 
Forsythe  y.  U.  S.,  6. 
Fort  y.  State,  643. 
Fortenberry  y.  State,  205. 
Foss,  Ez  parte,  72,  443. 
Foster,  Ez   parte,  104. 
Foster  y.  Com..  437. 
Foster  y.  People,  600. 
Foster  y.  State,  152,  153,  407,  498, 

573. 
Foster's  Case,  37,  90. 
Fountain  v.  State,  548. 
Foust  y.  State,  446. 
Fouts  y.  State,  499. 
Fowler  y.  State,  268,. 350,  547. 
Fox  y.  Gaunt,  53. 
Fox  y.  People,  600. 
Francisco  y.  State,  324.  327. 
Frank  y.  Mangum,  655. 
Fl-ank  y.  State,  495. 
Franklin  y.  Com.,  596b 


Franklin  y.   State, 

544. 
Franklin  y.  Talmad] 
Frasher  y.  State,  37 
Frazier  y.  State,  39fi 
Frederick  y.  State,  ! 
Freegard  y.  Barnes, 
Freel  y^  State.  569.  £ 
Freeman  y.  Arkell, 
Freeman  v.  People, 
Freleigh  y.  State,  24 
French  y.  State,  493, 
Friar  y.  State,  556. 
Friedrich,  In  re,  588 
Frisby  y.  State,  384. 
Frost  y.  Com.,  508. 
Frost  y.  Thomas,  58 
Fuecher  y.  State,  11 
Fuliambe's  Case,  30c 
Fulkner  y.   State,  47 
Fuller  y.  State,  360, 
Fulmer  y.  Com.,  328. 


Gad7  y.  State,  194,  2 
Gamiey  y.   Circuit   J 

kee  County,  442. 
Gahan  y.  People,  393. 
Galbreath  y.  State,  SI 
Gallagher  y.  State,  21 
Galliard   y.   Laxton, 
Galvin  y.  State,  48,  C 
Gamble  y.  State,  559. 
Ganaway  y.  State.  12 
Gannon,  In  re,  138. 
Gannon  y.  People,  45 
Garcia  y.  State,  182,  ' 
Garcia  y.  Territory,  5^ 
Gardiner  y.  People,  44 
Gardner  y.  People,  13i 
Gardner  y.  State,  561, 
Gardner  y.  Turner,  51 
Garland  y.  Washingtoi 
Garman  y.  State.  493 
Gamer  y.  State,  222,  S 
Garrett  y.  State,  635. 
Garthwaite  y.  Tatam,  ( 
Garyey,  In  re,  478. 
Garyey  y.  Com.,  238. 
Gates  y.  People,  521, 
Gates  y.  State,  227. 
Gatewood  y.  State,  221 
Gatlitf  y.  Territory,  40 
Gatlin  y.  State,  506. 
Gavieres  y.  U.  S.,  459 
Gee  Wo  y.  State,  315, 
Gehrmann  y.  Osborne, 
Geiger  v.  State,  173. 
Genner  y.  Sparks.  64, 
(Jentry  v.  State,  117. 


676 


CASB8  CITED 
[Tbt  flforei  refer  to  pecee] 


George  t.  Pilcher,  660. 

George  ▼.  Badford,  66w 

Geraghty  y.  State,  270. 

Gerald  y.  State,  620. 

Gerard  y.  People,  449. 

Gerrish  y.  State,  171. 

Gibbs  y.  State,  546. 

Gibeodf  Ez  parte.  655. 

Gibion  y.  Ckxn.,  450,  451. 

Gibeon  y.  State.  437.  481. 

Gifford  y.  People.  490. 

GUes  y.  State,  803. 

GUI  y.  Sciiyena,  820. 

Gill  y.  State,  153,  285. 

GiUespie  y.  State,  478,  527. 

Gillooley  y.  State.  642. 

Gilyard  y.  State,  546. 

Gipeon  y.  State,  569,  573. 

GirouB  y.  State,  894. 

Giee  y.  Com.,  150,  151. 

Gitchell  y.  People,  488. 

Gladden  y.  State,  515. 

Glasgow  y.  M(»rer,  655. 

Gleaeon  y.  Mcvickar,  205. 

Glenn,  In  re,  656. 

Gloyer  y.  State,  481. 

Gluckeman  y.  Henkel,  TL 

Goans,  Bx  parte,  104. 

Goddard  y.  State,  124. 

Goersen  y.  Com.,  500. 

Golden  y.  State,  898. 

Golding  y.  State,  463. 

Goldman  y.  State,  548. 

Goldstein  y.  State,  259,  538. 

Gompen  y.  U.  S.,  150. 

Gronzales  y.  State,  521. 

Goodall  y.  State,  215. 

Goodbye  y.  State,  173,  182,  215. 

Goodrich  y.  Hooper,  20o. 

Goodwin  y.  Dodge,  100. 

Goodwin  y.  Goyemor,  111. 

Goodwin  y.  Stat&  623,  624,  633. 

Gordon's  Case,  506. 

Gore  y.  State,  614,  626. 

GK)8hen  &  S.  Turnpike  Go.  y.  Sean, 

301. 
Gott  y.   Mitchell,  44. 
Gouglemann  y.  People,  232. 
Governor  y.  Jackson.  101. 
Governor  of  Louisiana  v.  Fay,  101, 

no. 

Grace,  Ex  parte,  508. 
Grady  v.  State,  544,  578^ 
Graeter  y.  SUte,  369. 
Gragg  y.  State,  357. 
Graham,  In  re,  581. 
Graham  y.  Com.,  152. 
Graham  y.  State,  390. 
Grainger  y.  Hill,  66. 
Granice,  Ex  parte,  6a3. 
Grant  v.  State,  206,  2m.  644. 
'  Grantham  v.   State,  271. 


Gray  y.  State,  117,  215. 

Gray's  Case,  61& 

Greathouse's  Case,  656. 

Green,  In  re,  564^ 

Green  y.  Com.,  233,  429,  483. 

Green  y.  State,  11,  12,  22,  129, 144. 

221,  329. 
Greenfield  y.  People.  630. 
Greenongh,  In  re,  78. 
Greenwood  y.  State.  456,  46a 
Greeson  y.  Sute.  167,  169,  214. 
Gregg,  In  re,  658. 
Gregg  y.   State,  '233. 
Gregory  y.  Com.,  321,  362. 
Gregory  y.  State,  101. 
Gresham  y.  Walker,  393. 
Griffin  y.  Coleman,  49. 
Griffin  y.  State,  244,  329,  383,  41t 

430,  522. 
Griffin  y.  Wilcox,  652. 
Griffith,  In  re,  152. 
Griffith  y.  State.  206,  207,  335. 
Grimm  y.  People,  497. 
Grimmett  y.  Askew,  5. 
Grimmett  y.  State,  489. 
Grimwood  v.  Barrit,  205^ 
Grisham  y.  State,  469. 
Griswold  y.  Sedgwick,  35,  42. 
Gross  y.  State,  129. 
Grosse  y.  State,  66. 
Grubb  y.  State,  636. 
Graber  y.  State,  443. 
GiUmon  y.  Raymond,  35,  42,  83. 
Giiedel  v.  People,  449,  450. 
Guenther  y.  Day,  84. 
Gnenther  y.  People,  567,  568,  569, 

571,  573,  574. 
Guess  y.  State,  435. 
Guest  y.  State,  568. 
Gunter  y.  State,  466,  637. 
Gurley  y.  Gurley,  314. 
Gurley  y.  State,  540. 
Gurney  y.  Tufts,  42. 
Gumsey  y.  Lovell,  35. 
Gustln  y.   State,   456. 
Gut  v.  Minnesota,  486w 
Guynes  y.  State,  40S. 

H 

Hack  y.  State,  423. 
Hackett  y.  Com.,  231. 
Hackett  y.  Kins,  597. 
Hackney  y.  Welish,  80. 
Hager  v.  Falk,  7. 
Hakewill,  In  re,  660. 
Hale  y.  Henkel,  134. 
Haley  y.  State,  394.  405.  65a 
Hall  y.  Com..  230,  432,  576. 
Hall  y.  Hawxine,  49. 
Hall  y.  Patterson,  654. 


CA8B8  CITED 
[The  flfurw  refer  to  paces] 


677 


Hall  T.  Roche,  68w 

HaU  ▼.  State,  110,  111.  287.  893, 

463,  496,  496,  663,  663,  696^  614, 

632. 
Hall  ▼.  U.  S.,  639. 
Halsted  t.  Brice.  86. 
Ham  V.  State,  12,  80.         ^ 
Hamblett  t.  SUte,  266.  267.  206. 
Hamilton  ▼.  Com.,  306,  492.  67& 
Hamilton  t.  People,  90,  6A,  614, 

649 
Hamilton  v.  Reg.,  223. 
Hamilton  t.  State.  221,  413,  462. 
Hammel.  In  re,  666^ 
Hammell  ▼.  Sute,  199. 
Hammett  t.  State,  670. 
Hammond  t.  Brewer,  296. 
Hammond  ▼.  People,  661. 
Hampton  ▼•  Brown,  111. 
Hampton  ▼.   State,  386. 
Handcock  ▼.  Baker,  68,  64,  64. 
Handly  y.  Ciom.,  642. 
Hankina  ▼.  People,  469. 
Hanks  ▼.  State,  12. 
Hannum  ▼.  State.  671. 
Hanoff  T.  State,  647. 
Hanrahan  ▼.  People,  290. 
Hnnson,  Bx  parte,  667. 
Harbin  ▼.  State,  116. 
Hardin  y.  State,  140.  390,  434. 
Harding  ▼.  People,  316. 
Harding  t.  State,  436. 
Hardison  ▼.   SUte,  686. 
Hardy  ▼.  Com.,  418. 
Hardy  y.  State,  646,  664. 
Hardy's  Case,  640. 
HarcToye  y.  Sute,  681,  606,  60& 
Harlan  y.  McOourin.  666. 
Harlan  y.  State,  899. 
Harland  y.  Territory,  80,  616. 
Haiman   y.   Com.,   232,   339,   340, 

341  846b 
Harp'y.  Osgood.  114,  116. 
Harp  y.  State,  471. 
Harper  y.  State,  620. 
Harrall  y.  State,  137. 
Harringt(m  y.  Dennie,  114. 
Harris  y.  Atlanta,  67. 
Harris  y.    People,   378,   492,   494, 

600.673. 
Harris  y.  State,  200,  267.  494. 
Hart,  Bz  parte,  76. 
Hart  y.   Gieis,  320. 
Hart  y.  Lindsey,  171,  276. 
Harf  8  Cftse^  234. 
Hartman  y.  Ayeline,  77,  78. 
Hartranft,  Appeal  of,  640. 
Hartzell  y.  Com.,  525. 
Harvey  y.  Com.,  569,  670. 
Harvey  y.   State,   480. 
Harvey's  Case,  103. 


Haskins  v.   People,   16,   290,  292, 

37a  388,  400. 
Haskms  y.  Young,  36,  38,  66. 
Haslip  y.  State,  321,  361. 
Hastings  y.  Loveriiur,  206. 
Hatcher  v.  State,  662.  / 

Hathaway  y.  SUte,  138w 
HaUon  v.  Treeby.  60. 
Hatwood  y.  State,  283. 
Hani^t  v.  Com.,  175. 
Hawes  v.  State,  444. 
Hawkes  v.  Hawkey,  209. 
Hawkins  y.  Com.,  63,  64. 
Hawkins  y.  State,  647. 
Haworth  y.  State,  267. 
Hawthorn  y.  State,  268,  373. 
Hayes  v.  Mitchell,  61. 
Hayes  y.  SUte,  423. 
Hayley  y.  Grant,  480. 
Hayner  y.  People,  506. 
Haynes  v.  Com.,  238,  603. 
Haynes  y.  U.  S..  5^. 
Hayne's  Case,  269. 
Hays  v.  Hamilton.  479. 
Head  y.  Martin,  ^. 
Headley  v.  Shaw.  172,  276. 
Heath  v.  State,  329. 
Hechter  v.  State,  674. 
Heckman  v.  Swartz,  36,  37. 
Hector  y.*  State,  444. 
Heikes  y.  Com.,  292,  400. 
Heine  y.  Com^  613. 
Heineman  v.  State,  323. 
Helm  v.  State,  522. 
Henderson  v.  Com.,  481. 
Henderson  y.  People,  670. 
Henderson  v.  State,  899. 
Hendrick  v.  Com.,  466,  619,  528. 
Hendricks  y.  Com.,  437. 
Hendryx  v.  State,  606. 
Hennessy  y.  SUte,  244,  383. 
Henning  y.   State,  656. 
Henson  v.  State,  670. 
Henwood  v.  Com.,  341.      ^ 
Hepler  y.  State,  89. 
Herman  y.  Pe^le,  841,  404.  413. 
Hernandea  y.  State,  12,  377. 
Herns,  In  re,  70. 
Herron  y.  SUte,  392,  576w 
Hess  y.  SUte,  230,  243.  348,  418. 
Hewitt  y.  SUte,  126»  166,  315. 
Hewitt's  Case,  480. 
Heyden's  Case,  234. 
Heydon's  Case,  286.  298.  361. 
Heymann  y.  Reg.,  868,  369. 
Hibbs,  Ex  parte,  70. 
Hibler  v.  State,  664. 
Hickam  v.  People,  482,  488. 
Hicks  v.  State,  484,  614. 
Higges  v.  Henwood,  182,  352. 
Higginbotham  y.  SUte,  481. 


678 


CASBS  CITBD 
CTbe  fiffuret  refer  to  paces] 


Higgins  ▼.  Com..  488w 
Higgins  Y.  People,  603. 
Hight  V.  U.  S.,  105. 
Hightower.T.  State,  182. 
Hilands  v.  Com.,  443. 

SUderbrand  ▼.  State,  840. 
Ill,  Ez  parte,  658. 
Hill  ▼.  Com.,  550,  645. 
Hill  ▼.  People,  499,  509. 
Hill  V.   State,  413,  427.  495,  497, 

587. 
Hines  v.  State,  443,  447. 
Hinklo  V.  Com.,  325,  326. 
Hinktom  y.  State,  170. 
HinBon,  Ek  parte.  579,  580. 
Hirn  v.  State,  316. 
Hite  ▼.  Com.,  495,  629. 
Hite  ▼.  State,  448,  470. 
Hittner  v.   State,   555. 
Ho  Ah  Kow  y.  Nunan,  667. 
Hobbs,  Bz  parte,  76.         , 
HobbB  y.  Branscomb,  48,  49. 
Hobbs  y.  State,  258. 
Hoberg  y.  State,  556,  560. 
Hodge  y.  State,  473,  594,  598,  636. 
Hoffman  y.  State,  444. 
Hogg  y.  Ward,  49. 
Hoggatt  y.  Bigley,  46. 
Hoghtaling  y.  Osbom,  564. 
Hogshead  y.  State.  517. 
Holoomb  y.  Comisn,  46, 
Holcomb  y.  Holcomb,  629. 
Holder  y.  State,  535,  536,  544,  60S. 
Holford  y.  State,  274. 
Holley  y.  Miz,  48,  52. 
Hollingsworth  y.  Duane,  515^ 
HoUoway  y.  Reg.,  193. 
Hoiman,  Bz  parte,  658. 
Holman  y.  Mayor,  656. 
Holmes,  Ez  parte,  70. 
Holmes  y.  Com.^  497. 
Holmes  y.  Jennison,  70. 
Holmes  y.  State,  436,  628,  636. 
Holmes^y.  Walsh,  353. 
Holmes'  Case,  356. 
Holt  y.  Com.,  481. 
Holt  y.  U.  S.,  133. 
Hood  y.  State.  482. 
Hooker  y.  Com.,  495. 
Hooker  y.  State.  260,  380,  528w 
Hooper,  In  re,  75. 
Hooper  y.  State,  243.  46& 
Hooyer  y.  State,  397. 
Hope,  In  re,  75,  76. 
Hope  V.  Com.,  265.  388. 
Hope  y.  People,  133,  609. 
Hopkins,  Ez  parte.  122,  164,  181. 
Hopkins  y.  Crowe,  50. 
Hopson.  In  re,  660. 
Hopt  y.  Utah,  492,  494. 
Horan  y.  State,  227. 
Horbach  y.  State,  595,  632. 


Horn  y.  State,  407,  408,  488.  546, 

549,  600.  608. 
Horn  y.  U.  S..  551. 
Hornbeck  y.  State,  603. 
Hornsby  y.  State,  346,  373. 
Horsey  r.  State,  576. 
Horthbury  y.  Leyingham,  361. 
Horton  y.  State,  206,  245,  616. 
Hoskins  y.  People,  259,  421. 
Hoskins  y.  State.  325,  379,  571. 
Houghton  y.  Bachman,  85. 
Housh  y.  People.  31. 
How  y.  Strode,  587. 
Howard  y.  Com.,  488,  495. 
Howard  y.  Kentucky,  495^ 
Howard  y.  People,  397. 
Howard  y.  State,  637. 
Howel  y.  Com.,  306. 
Howel's  Case,  232. 
Howie  y.  State,  112. 
Hoye  y.  Bush,  35. 
Hoyt  y.  People,  327. 
Hronek  y.  People,  547,  568,  639. 
Hubbard,  Ez  parte,  655. 
Hubbard   y.   Mace,  65. 
Hubbard  y.  SUte,  499. 
Hudson   y.    SUte.    130,    140,    346. 

360,  529. 
Huff  y.  State.  452. 
Huffman  y.  Com.,  313. 
Huffman's  Case,  169. 
Huggins  y.   State,  226. 
Hughes  y.  State,  10,  568. 
Huidekoper  y.  Cotton,  143. 
Huish  y.  Sheldon,  586. 
Huling  y.  State,  140. 
Humbard  y.  State,  390. 
Hume  y.  Ogle,  294,  437. 
Humes  y.  Taber,  43,  83. 
Huzhmel  y.  State,  258. 
Humphrey  y.  State,  493.  494.   , 
Humphries  y.  State,  516. 
Hunley  y.   State.  47& 
Hunt,  Ez  parte,  583. 
Hunt  y.  Com..  480. 
Hunt  y.  SUte,  544. 
Hunter  y.  Com.,  340.  341,  413. 
Hunter  y.  State.  333.  334.  394,  558. 
Huntington  y.  Shultz,  66. 
Hurd  y.  Com..  481,  483. 
Hurley  y.  State,  167,  168. 
Hurt  y.  State,  452,  456. 
Hurtado  y.  California,  127. 
Hussey  y.  Dayis,  84. 
Hutchins  y.  State.  273. 
Hutchinson  y.   SUte,  285. 
Hutchison  y.  Birch,  65. 
Hutchison  y.  Com.,  553. 
Hutchison  y.  SUte.  111. 
Hutto  y.   SUte,   20a 
Hyde  v.  U.  S.,  18. 
Hyden  y.  SUte,  551. 


CASES  CITBD 
[Tilt  flgurei  refer  to  pages] 


Ike  y.  State,  306. 
Ixnlar  ▼.  Rogers,  144. 
Ingails  y.  State,  636,  643. 
Ingram  y.  State,  106,  437. 
Innes,   Ez  parte,   76. 
Inwood  y.  State,  508. 
Irvin  y.  State,  206. 
Irwin  V.  State,  110. 
Isaacs  y.  Brand,  49. 
Isaacs  y.  U.  S.,  484. 
Isaacs  y.  WUey,  171,  276. 
Isham  y.  State,  406. 


Jackson,  Ex  parte.  653. 

Jackson  y.  Com.,  5,  12,  88,  91,  493, 

494,  619. 
Jackson  y.  Peaked,  368. 
Jacksoil  y.  State,  62,  130,  206,  306, 

392,  396,  444,  463,  480,  487,  545, 

549,564,586. 
Jackson   ex  dem.-  Pell  y.  Preyost, 

172,  276. 
Jackson's  Case,  57,  78. 
Jacobs  y.  Com.,  284,  297,  396,  498. 
Jacobs  y.  State,  50,  457. 
Jacquemine  y.  State,  101. 
Jahn,  In  re,  50& 
Jambor  y.   State,  442. 
James  y.  Com.,  190. 
James  y.  Ratlech,  209. 
Jam«r  y.  State,  267,  342,  344,  57a 
Jamison  y.  People,  481,  487,  488, 

600. 
Jane  y.  Com.,  237. 
Jane  y.  State,  230,  279,  294,  297. 
Jansen  y.  Ostrander,  205. 
Jefferds  y.  People,  625. 
Jefferson  y.  People,  315,  316. 
Jefferson  y.  State,  421.  537. 
Jeffries  y.  Com.,  202,  285. 
Jenkins  y.  Mitchell.  530. 
Jenkins  y.  State,  407,*  441. 
Jennings,  In  re,  583. 
Jennings  y.  Com^  327,  346. 
Jensen  y.  State,  316. 
Jerry  y.  State,  161,  169,  229, 
Jesse  y.  State,  517. 
•Jewell   V.   Com.,  526. 
Jillard  y.  Com.,  324. 
Jim  V.  State,  547. 
Johns  y.  State,  18. 
•Johnson,  In  re,  7. 
Johnson  y.  Americns,  67. 
Johnson  y.  Browne,  70. 
Johnson   y.   Castle,   630. 
Johnson  y.  Com.,  267,  482. 
Johnson  y.  Leigh,  64. 


Johnson  y.  Randall,  l! 

Johnson  y.  State,  34, 
343,  352,  377,  451, 
522,  531,  541,  547,  ! 
603,  605,  618,  639. 

Johnson  y.  U.  S.,  150. 

Johnston  y.  Riley,  35. 

Jones,  Ex  parte,  107. 

Jones  y.  Com.,  289,  3 
569,  570,  571,  618. 

Jones  y.  Fletcher,  83, 

Jones  y.  Kelly,  664. 

Jones  y.  Leonard^  78. 

Jones  y.  MacquilUn,  17 

Jones  y/  Reg.,  184,  3 

Jones  y.  Bobbins,  125 

Jones  y.  State,  173,  li 
221,  391,  392,  399,  4 
453,  521,  525,  527,  5 
557,  561,  576,  600,  6 
619,  628. 

Jones  y.  Timberlake.  < 

•Jorasco  y.  State,  391. 

Jordan,  In  re,  659. 

Jordan  y.  Com.,  606. 

Jordan  y.  State,  624. 

Jordt  y.  State,  261. 

Josslyn  y.  Com.,  235. 

Joy  y.  State,  443,  451. 

Judah  y.  McNamee,  531 

Jugiro,  In  re,  657. 

Jumperts  y.  People.  554 

Justice  y.  Com.,  469. 

Justice  y.  State,  399,  ' 

K 

Kaelin  y.  Com.,  230. 
Kahn  y.  Reedy,  517. 
Kalloch  y.  Superior  Co 

and   County    of    San 

434. 
Kane  y.  People,  333.  33 

342,  346,  348.  361,  4: 
Kearny,  Ex  parte.  654. 
Keech  y.  State,  578. 
Keefer  y.  State,  335. 
Keehn  y.  Stein,  36. 
Keenan  y.  State,  52,  54. 
Keene  y.  Meade,  171,  2 
Keener  y.  State,  595. 
Keeton  y.  Com.,  466.  4' 
Keith   y.   Tuttle,   57. 
Keithler  y.  State,  506,  5i 
Keller  y.  State,  206. 
Kelley  y.  People,  602,  6: 
Kelley  t.  State,  173. 
Kellum  y.  State,  499,  5( 
Kelly,  Ex  parte,  655,  6C 
Kelly,  In  re.  18,  120. 
Kelly  y.  People,  587. 


680 


CABEB  CITBD 
(Tlie  figures  refer  to  pafti] 


Kelly  T.  State,  M,  4M,  637. 

Eelaey  t.  Parmelee,  89. 

Kelay  y.  Wright,  63. 

Kemmler,  In  re.  586. 

Kemp's  Gftee,   652. 

Kendrick  ▼.  Com..  642. 

Kennedy  y.  Duncklee,  41,  42. 

Kennedy  y.  People,  394.  407. 

Kennedy  y.  State,  62.  268. 

Kenne^ar  y.  State,  336. 

Kenridc  y.  U.  S.,  361. 

Kent  y.  State,  629. 

Kentucky  y.  uenniBon.  77,  78. 

Kenyon,  Bk  parte,  667. 

Kepner  y.  U.  S.,  ^6. 

Ker  y.  Ulinoda,  7,  71,  664. 

Keman  y.  State,  69. 

Ketchingman  y.   State,  342. 

Keyes  y.  SUte,  606. 

Kidd  y.  State,  269. 

Kidd  y.  Territory,  679. 

Kilboum  y.  SUte,  321. 

Killina  y.  State,  606. 

Kllrow  y.  Com.,  166. 

KimpCoa'a  Case,  77. 

Kincaid  y.  Howe.  172,  276. 

Kincald  y.  People,  250. 

Kindred  y.  Stitt,  52,  68. 

King,  In  re,  667. 

King  y.   Feamley.   226. 

King  y.  Marsh,  130. 

King  y.  State.  110.  112,  114,  126, 
247,  330,  39&,  4^,  488,  619,  627, 
667,  666,  661,  688,  626,  636. 

Kingsbury's  Case,  77,  79. 

Kinney  y.  Stote,  171,  306b 

Kirby  y.   State,  517,  666. 

Kirk  y.  Com.,  674. 

Kirton  y.  WiUiams,  427. 

Kit  y.  State,  283. 

Kitrol  y.   SUte,  141. 

Klawanski  y.  People,  122,  431. 

Klein  y.  People,  364. 

Klock  y.  People.  443,  477. 

Knoll  y.  State,  63a 

Knot  y.  Gay,  47. 

Knowles  y.  State,  361. 

Knox  y.  State,  449. 

Kohlheimer  y.  State,  448,  45a 

Kopke  y.  People,  315. 

Kowalsky,  In  re,  654. 

Kramer  y.  Com.,  609,  6ia 

Krans,  IDx  parte,  49. 

Kroer  y.  People,  33a 

Krug  y.  Ward,  39. 


Lacey  y.  State,  165. 
Lackey  y.  SUte,  147. 
(Laclede  Bank  y.  Keeler,  649. 


Lacy  y.  SUte,  14a 

Lagrone  y.  SUte,  309. 

Lamb  y.  SUte,  615. 

Lambert  y.  People,  181»  189,  190, 

372. 
Lambeth  y.  Sute,  662. 
Lamkin  y.  People,  283. 
Lancaster  y.  Lane,  46,  47. 
Lancaster  y.  SUte.  '681. 
Landa  y.  SUte;  16,  19. 
Lander  y.  People,  604. 
Lane  y.  People,  451. 
Lanergan  y.  ^People,  602. 
Lang  y.  SUte,  406. 
Langdale  y.  People,  206,  243,  383. 
Langdon  y.  People,  171,  276,  636, 

Lance,   Bx   parte,   440,    448^   681, 

656. 
Laugford  y.  SUte^  610. 
Langham  y.  SUte,  627. 
Lanier  y.  SUte,  221,  37a 
Lamed  y.  Com.,  191,  221,  256^  267, 

266,  302,  889. 
La  Rose  y.  SUte,  HI. 
Lascelles  y.  Georgia.  71,  8a 
Lascelles  y.  SUte,  334. 
Latham  y.  SUte,  20a 
Latham  y.  U.  S.,  634.  63a 
Launock  y.  Brown,  66. 
Layarre  y.  SUte,  258. 
LayeUe  y.  Sute,  369. 
Layender  y.  SUte.  26a 
Layina  y.  SUte,  74. 
Lawn  y.  People,  49a 
Lawrence,   Ek  parte.  66L 
Lawrence  y.  Com.,  531. 
Lawrence  y.  Hedger.  48,  49. 
Lawrence  y.  SUte,  894. 
Lawson  y.  Buzines,  66. 
Lazier  y.  Com.,  206,  287,  883,  842. 

4da 

Leach  y.  People,  620. 

Leache  y.  State,  637. 

Leathers  y.  State,  130. 

LebkoyiU  y.  SUte,  330. 

Ledbetter  y.  SUte,  89. 

Ledbetter  y.  U.  S.,  279,  87a 

Ledgerwood  y.  SUte,  460,  684. 

Ledwith  y.  Catchpole^  48. 

Lee  y.  Clarke,  300,  360. 

Lee  y.  Gansel,  66. 

Lee  y.   Sute.  116,  117.  141,  284, 

294,  448,  492,  4^  620. 
Lefeyre  y.  SUte.  624. 
Lefler  y.  SUte,  206.  547. 
Leftwieh  y.  Com.,  196,  268,  264. 
Leigh  y.  Cole,  60. 
Lombro  &  Hamper's  Case,  30a 
Lenox  y.  Puller,  649. 
Lepper  y.  U.  S.,  639. 
Lester  y.  SUte.  103,  107,  298,  444. 


CASES  CITED 
[Tlie  flgures  refer  to  pecea] 


681 


Leverette  t.  State.  884. 

Levison  y.  State,  154. 

Levy  y.  Bdwarda,  51. 

Leyy  y.  State,  456. 

Lewallen  y.  State,  569,  600. 

Lewellen  y.  State    85^ 

Lewis  y.  Board  of  Com'n  of  Wake 

County.  124,  128.  134. 
Lewia  y.   State,  48,  59,  217,  259, 

390.  481,  519,  521,  530.  540. 
Lienburger   y.   State,   140. 
LiUv  y.TPeople.  587.  588. 
linbeck  y.   State,  496. 
linda  y.  Hndson,  658. 
lindaay  y.  Com.,  155. 
Lindsay  y.  People.  639. 
Lindsey  y.  State,  350.  365. 
Linford  y.  BHtsroy,  101. 
Lisle  y.  State.  527. 
lister  y.  Mnndell,  586. 
Lithgow  y.  Com.,  520. 
Litman  y.  State,  384. 
Littell  y.  State.  210.  211, 
Little.  In  re,  80. 
Little  y.   Conu   604.  607. 
Liyingston  y.  Com.,  630. 
Lloyd,  In  re,  413. 
Lloyd  y.  State,  29. 
Loakman  y.  State,  481. 
Loeb  y.  Jennings,  585. 
Loeffner  y.  State,  539,  687. 
Logan  y.   State,  138. 
Logan  y.  U.  S.,  445.  499,  521,  618, 

614.  689. 
Lohman  y.  People,  414,  647. 
Long  y.  People,  422.  480.  484,  501. 
Long  y.  State.  52.  54,  59,  267,  877, 

617.  548,  551.  568. 
Long^s  Case.  ^.  231,  232,  272. 
'Longfellow  y.  State,  664. 
Lopes  y.  States  638. 
Lopes  &  Sattler's  Case,  71. 
Lord  y.  State.  268.  499.  564. 
Lorton  y.  State,  328,  378.  38& 
I^tt  y.  State,  173,  411. 
Lougee  y.  State,  124. 
Lough  y.  Millard.  34.  653. 
LouisvUle,  N.   O.  &  T.   R.  Co.  r. 

Mask,  518. 
Loyett  y.  State,  451. 
Low  y.  People.  256,  257,  260. 
Low's  Case,  185.   144. 
Lowe  y.  State,  182.  547. 
Lowery  y.  State.  627. 
Loyd  y.  State,  480. 
Lucas  y.  State,  410. 
Lujan,  Bz  narte.  579. 
Lumm  y.  State.  105,  107,  660. 
Lusk  y.  State.  159. 
Loter  y.  State.  188. 
Luttrell  y.  State.  881. 
Luts  y.  Com.,  576. 


Lynch  y.  Com.,  496. 

Lynch  y.  Grayson,  680. 

Lynch  y.  People,  105,  107,  654. . 

Lynch  y.  State,  541,  544. 

Lynes  y.   State.  393. 

Lynn,  Bz  parte,  653. 

Lyon  y.  Com.,  135. 

Lyons  y.  People,  336. 

Lyons  y.  State,  116. 

M 

Maas  y.  Territory.  636b 
Mabry  y.  State,  517,  519. 
McAnally,  Ez  parte>  104 
McAuly  y.  State,  268. 
McBean  y.  State,  574. 
McBride  y.  State,  290. 
McCabe,  Bz  parte.  70. 
McCall  y.  McDowell.  662. 
McCall  y.  Parker,  107. 
McCann  y.  Com.,  442. 
McCann  y.  State,  555. 
McCarty  y.  State,  112.  252,  258. 
McCaskey  y.  State,  449. 
McClain  y.  Com.,  647. 
McClaughry  y.  Deming,  656. 
McClellan,  Ez  parte,  658. 
McClure  y.  State,  158.  527. 
McCole  y.  State,  101. 
McCollough  y.  State,  415. 
McCombs  y.  State,  899. 
McConnell  y.  Kennedy,  40. 
McConologae's  Case,  656,  65& 
McCorkle  y.  State,  3Q8,  564. 
McCowan  y.  State,  269. 
McCoy  y.  State,  88,  289,  546.  549, 

651. 
McCreary  y.  Com.,  441,  463.  554. 
McCue  y.  Cool.  579. 
McCullouffh  y.  Com..  47,  127,  134, 

McCuUougfa  y.   State.  885,  567. 
McCutcheon  y.  People.  307. 
McDade  y.  State,  396. 
McDamel's  Case,  307. 
McDermott  y.  State.  482. 
McDiylt  y.  State,  259. 
McDonald  y.  State.  257. 
McDonald  y.  Wilkie,  48. 
McDonnell  y.  State,  245. 
McDonoogh  y.  State.  111. 
McDuffie  y.  State,  517. 
McElroT  y.  State,  231. 
McMyalne  y.  Brush,  586. 
McEntee  y.  State,  569,  572. 
McFadden  y.  Com.,  444,  527. 
McFarlan  y.  People,  5. 
McFarland   y.   State,  454,   471. 
McGary  y.  People,  394. 
McGear  y.  Woodruff,  608. 


682 


CASES  CITBD 
rnie  flgures  refer  to  pacw] 


McG«e  ▼.  State,  385. 
McGehee  y.  State,  285. 
McGlinchy  v.  Barrows,  84. 
McGowan  v.  State,  521,  545. 
McGraw  v.  Com.,  ol4. 
McGregg  ▼.  State,  837,  519,  566. 
McGregor  v.  State,  210. 
McGuffie  y.  State,  547,  572. 
McGuire  t.  People,  638. 
McGuire  y.  State,  360,  501,  528. 
McGuire  y.  Wallace,  477. 
McHargae  y.  CkMn.,  620. 
Mclntire  y.  Ck>m..  136. 
Mclntyre  y.  People,  564. 
McJunkins  y.  State,  503. 
Mack  y.  State,  629. 
Mackalley'8  Case,  352,  377. 
McKay  y.  Speak,  171,  276. 
McKay  y.  State,  284,  428,  449,  505, 

506. 
McKee,  In  re,  127. 
McKee  y.  State,  135. 
Mackenzie  y.  Barrett,  659. 
McKenzie  y.  State,  342,  444. 
Mackin  y.  U.  S.,  126. 
McKinley  y.  State,  365. 
McKinney  y.  U.  S.,  124,  133. 
McKnight,  Ez  parte,  79. 
McLain  y.  State,  446.  559. 
McLane  y.  State,  282. 
McLaughlin,  Ez  j>arte,  444,  445. 
McLaughlin  y.  Com.,  206. 
McLaughlin  y.  States  166,  273,  365, 
r  366,  398. 

McLean  y.  State.  539,  554,  559. 
McLennon  y.  Richardson,  64. 
McMahan  y.  Green,  55. 
McMahan  y.  State,  249. 
McMeen  y.  Com.,  550. 
McMillan  y.  State,  48& 
McNealy  y.  SUte,  481. 
McQaillen  y.  State,  139,  140.      . 
McQumd  y.  People,  242. 
McQuown,  In  re,  510. 
McBae  y.  Americus,   456. 
McRoberts,   Ez   parte.   658. 
Macrow  y.  Hull,  586. 
McVay  y.  State,  629. 
McVey,  In  re,  408. 
McWhirt  y.  Com.,  412. 
McWilliams  y.  State,  558,  561. 
Madison  y.   Com.,  110. 
Mahan  y.  State,  160. 
Mahaney  y.  St.  Louis  &  H.  R.  Co., 

5ia 

Maher  y.  State,  559. 
Mahon  y.  Justice,  7,  71,  654. 
Maile  y.  Com.,  231. 
Main  y.  McCarty.  50,  57. 
Maine  y.  State,  61& 
Major's  Case,  258. 
Maoison,  In  re,  88, 


Malone  y.  State,  407. 

Maloney  v.  Traverse,  479, 

Manchester,  In  re,  77,  78b 

Mangham'  y.  State,  566L 

Manke  y.  People,  630. 

Manly  y.   State,  488. 

Mann  y.  Glover,  52&i 

Mann  y.  State,  561. 

Mansfield  y.  State,  539. 

Marbles  y.  Creecy,  74. 

March  y.  Com.,  9^ 

Markley  y.  State,  284. 

Markwell  y.  Warren  Co.,  95. 

Marler  y.  Com.,  336,  481. 

Marsh  y.  State,  253,  530. 

Martha  y.  State,  443. 

Martin,  In  re,  657. 

Martin  y.  Cora.,  434.  473,  598. 

Martin  y.  People,  453. 

Martin  y.  State,  15,  150,  222,  338, 

435,  488,  488,  502,  521,  567.  628, 

639. 
Martina  y.  State,  268. 
Marvin  y.  State,  37a, 
Mary  y.  State,  306. 
Mask  y.  State,  354. 
Mason  y.  State,  16.  305,  392, 
Massey  y.  State,  495. 
Massie  y.  Com.,  13. 
Massie  y.  State.  26. 
Mastronada  y.  State.  430. 
Mathews  v.  Swatts^  578. 
Mato,  Ez  parte,  654. 
Ma  ton  y.  People,  503. 
Matthews  v.  State,  315,  316. 
Matthews  y.  U.  S.,  398. 
Mattoz  y.  U.  S.,  561,  574. 
Maul  y.  SUte,  481. 
Maull  y.  State,  406. 
Maurer  y.  People,  493. 
Mazwell  y.  Dow,  127. 
Mazwell  y.  State,  637. 
May  y.  State,  479,  574. 
Mayer  y.  People,  610. 
Mayo  y.  State,  335,  337. 
Mayor  y.  Quirk,  641. 
Mayor  of  Doncaster  y.  Day,  627. 
Mead  y.  Haws,  35,  36. 
Mead  y.  State,  196.  346,  550. 
Medlock  v.  State,  396. 
Mee  y.  State,  243,  383. 
Meece  v.  Com.,  564. 
Meek  y.  Pierce,  39.  82,  83. 
Meeowan  y.  Com.,  2^1,  897* 
Melton  y.  State,  195. 
Melvln  y.  Fisher,  35. 
Mercer  v.  State,  566,  574. 
Meredeth  y.  People,  5(X2. 
Merrick  y.  State,  333. 
Merrvman,  Ez  parte.  652. 
Jdershon   y.    State,    139,   140,   333, 

343. 


CASES  CITED 
[Tlie  figures  refer  to  ptcee] 


683 


Merwin  ▼.  People,  258.  265. 

Meesner  ▼.  People,  678. 

Methard  y.  State,  282. 

Meyers,  E2x  parte,  619. 

Miazza  ▼.  State,  442. 

llilan  T.   State,  222. 

Milburn^  In  re.  660. 

Miles,  In  re,  71. 

Miles  y.  State,  549. 

MUler  y.  Foley,  35. 

Miller  y.  Grice,  43. 

Miller   y.  ^People,   224,   243,   383^ 

421,  580,  624. 
Miller  y.  State,  323,  335,  346,  363, 

366,  483,  484,  538. 
Milligan,  £x  parte,  652. 
MiUigan  y.  State,  547. 
Mills  y.  Ck>m.,  7,  343,  567,  670. 
Mills  y.  SUte,  473. 
Mills  y.  U.  S.,  550. 
Mindex  y.  State,  395. 
Minet  y.  Morgan,  642. 
Minis  y.  U.  S.,  814. 
Minor  y.  State,  111.  ^ 

Mishler  y.  Com.,  117. 
Mitchell,  In  re,  658. 
Mitchell  y.  Lemon,  50. 
Mitchell  y.  State,  55,  482,  483,  503, 

563,  567,  588. 

Mix  y.  Woodward,  208. 

Mixon  y.  State,  444,  480. 

Mockabee  y.  Com.,  25. 

Mohr.  In  re,  78,  79. 

Monanan  y.  State,  430. 

Money  y.  Leach,  34,  35,  36. 

Montag  y.  People,  636. 

Montague  y.  Com.,  52V». 

Montee  y.  Com.,  545. 

Montgomery  y.  State,  545,  617. 

Moody  y.  People,  484. 

Mooney,  Ex  parte,  655. 

Moore  y.  Com.,  22^.  531,  637. 

Moore  y.  Illinois,  455. 

Moore  y.  People,  390. 

Moore  y.  State,  206,  259,  391,  399, 

401,  616. 
Moore  y.  U.  S.,  597,  608. 
Moore  y.  Watts,  34,  43. 
Moran  y.  Com.,  620. 
Moreland  y.  State,  478. 
Morgan  y.  Com.,  200. 
Morgan  y.  Deyine,  458. 
Morgan  y.  ESdwards,  205. 
Moigan   y.    State,   377,    443,   515, 

564.  • 

Morley  y.  Chase,  53. 

Morman  y.  State,  227. 

Morcell  y.  Quarles.  74. 

Morris  y.  State,  6,  406,  422,  452, 

463,  528v  574. 
Morrow  y.  State,  101,  469. 
Morton  y.  People,  165. 


Morton  y.  Skinner,  78. 

MoryiUe  y.   State,  275. 

Mose  y.  State,  124,  137. 

Moses  y.  State,  5l7,  519. 

Mott's  Case,  261. 

Mount  y.  State,  443,  456,  501. 

Mowbray  y.  Com.,  846. 

Mowry  y.  Chase.  66. 

Moyer  y.  Com.,  210. 

Moyle's  Case,  261. 

Muely  y.  State,  547. 

Mulcahy  y.  Reg.,  161. 

MuUinix  y.  People,  339. 

MuU's  Case,  482. 

Munford  y.  State,  448. 

Munly  y.  State.  528. 

Munshower  y.  State,  576. 

Munson  y.  McClaughry,  582. 

Munson  y.  State,  243,  411,  421,  568. 

Murdock  y.  Ripley,  60. 

Mure  y.  Kaye,  49. 

Murphey  y.  State,  196. 

Murphy  y.  Com.,  460,  464,  511. 

Murphy  y.  People,  508. 

Murphy   y.    State,   166,    273,    293, 

378,  450,  462,  509,  544,  602. 
Murray  y.  State,  221,  334. 
Muscoe  y.  Com.,  488. 
Musgraye  y.  State,  80. 
Musick  y.  People,  129,  141. 
Musser  y.  State,  612. 
Myers  y.  Com.,  367. 
Myers  y«  Morgan,  582. 


N 


Nabors  y.  State,  569,  578. 
Nancy,   The,   t.    Fitzpatrick,    801, 

402. 
Nash'y.  State,  22. 
Neal  y.  State,  583. 
Nealea  y.  State,  509. 
Nealy  y.  State,  586. 
Ned  y.  State,  519. 
Neely  y.  People,  520. 
Neiderlttck  y.  State,  398. 
Neims  y.  State,  520. 
Nelson  y.  Com.,  481. 
Nelson  y.  State,  516. 
Nelson  y.  XJ.  S^  315. 
Nemcof  y.  U.  S.,  273. 
Nemo  y.  Com.,  566,  570. 
Neubrandt  y.  State,  380. 
NewberiT  y.  State,  480. 
Newcomb  y.  State,  166,  373,  547. 
Newman  y.  People.  573. 
Newman  y.  State,  333,  384. 
Newton,  Ex  parte.  658. 
Newton  y.  Maxwell,  178. 
Newton  y.  State,  547. 
Nicely,  Appeal  of,  566. 


684 


CA8B8  CITBD 
[Tlie  fiffurei  refer  to  paces] 


NichoUs,  In  n.  418,  419. 
Nicholfl  T.  CorneliuB,  660. 
Nichols  ▼.  State,  298.  569,  870,  684. 
Nichols  T.  Thomas,  35,  41,  42. 
Nicholson  ▼.  Hardwick,  48^ 
Nicholson  t.  State.  Ill,  625. 
Nicolls  ▼.  IngerBoU,  90,  115. 
Nixon  ▼.  State,  477. 
Noble  T.  People.  519,  521. 
Noble  ▼.  State,  200. 
Noblin  y.  State.  553. 
Noe  ▼.  People,  290. 
Nolan  y.  State,  443,  451,  492. 
Noland  y.  State,  547. 
Noles  y.  State,  42,  168,  166. 
Nomaqne  y.  People,  185,  187,  496, 

564,567. 
Noonan  y.  State,  680. 
Norris  y.   Newton,  658. 
Norris  y.  State.  13. 14,  634. 
North  y.  People,  46,  478,  479,  480, 

484. 
Norton,  In  re,  655. 
Norton  y.  People.  268. 
Norton  y.  State,  563. 
Noykoyic  y.  SUte,  614. 
Nowak  y.  Waller,  68,  89. 
Nugent  y.  State,  444. 
Nye,  Ex  parte,  655. 


0*Brian  y.  Com.,  448,  447. 

O'Brian  y.  SUte,  46. 

O'Brien  y.  Com.,  546^ 

O'Brien  y.  People,  602. 

O'Brien  y.  State,  401. 

Ochs  y.  People,  528. 

O'Connell  y.  Reg.,  346,  582. 

O'Connor  y.  State.  49,  521. 

Ogee  y.  State,  569. 

O'Hara  y.  People,  97,  147. 

Ohio  &  M.  R.  Co.  y.  Fitch,  65a 

Oiiy's  Case,  161. 

Oldham  y.  Com.,  535. 

Olds  y.  Com.,  482. 

O'LeaBjr  y.  People,  407,  408w 

Oliyer,  Bk  parte.  579. 

Oliver,  In  re,  652. 

O'Malia  y.  Wentworth,  653. 

CMeara  y.  State.  442. 

Omer  y.  Com^  632. 

Omichnnd  y.  Barker,  639. 

Opinion  of  the  Justices,  In  re,  76. 

Orange  y.  State,  581. 

Orman  y.  State,  641. 

Ormsby  y.  People,  614. 

Orr  y.  State,  343. 

Osbom,  Ex  parte.  107. 

Osbom  y.  Com.,  96. 

Osborne  y.  State,  890,  391. 


Osgood  y.  People,  274. 
Osiander  y.  ContL^  519. 
Overstreet  y.  Com^  201* 
Owen  y.  State,  335. 
Owens  y.  State,  130,  890l 


Pace  y.  Com.,  482. 

Pack  y.  State,  112,  117. 

Packer,  In  re,  582. 

Padfield  y.  Cabell,  34. 

Padfield  y.  People,  550,  670.  686. 

Padgett  y.  Lawrence,  172,  276. 

Page,  Ex  parte,  581. 

Page  y.  Com.,  569,  573. 

Page  y.  State,  393,  517,  618. 

Pain,  Ex  parte,  210. 

Paine  y.  Fox,  205. 

Painter  y.  People,  662,  696,  600, 

610. 
Palfrey's  Case,  366,  368w 
Palin  y.  State,  896,  002. 
Pahner  y.   People,   182,  281,  297, 

574. 
Palmer  y.  State,  483.  520. 
Pahnore  y.  State,  514. 
Palmquist  y.  State,  493. 
Pancho  y.  State,  171. 
Papineau  y.  Bacon,  67.  88,  91. 
Parchman  y.  State,  393,  449,  400. 
Pardee  y.  Smith,  90. 
Park  y.  Eyans,  65. 
Park  y.  State,  117. 
Parker,  In  re.  659. 
Parker  y.  Bidwell,  114. 
Parker  y.  Com.,  571. 
Parker  y.  Biding,  43Z 
Parker  y.  SUte,  567,  621,  634. 
Parker  y.  Walrod,  41,  42. 
Parker  y.  Webb,  361. 
Parkinson  y.  People,  421,  422. 
Parris  y.  People,  125. 
Parrish  y.  State.  418,  646. 
Parrott's  Case,  657. 
Parsons  y.  Lloyd,  41,  42. 
Parsons  y.  State,  637. 
Partain  y.  State,  569. 
Paschal,  In  re,  581. 
Pate  y.  State,  597. 
Patrick  y.  People,  363. 
Pattee  y.  State,  378.  430. 
Patterson  y.  Com.,  135. 
Patterson  y.  People,  172,  504. 
Patterson  y.   State,  HI,  377.  443, 

530,  544,  633. 
Pattison,  £)x  parte.  108,  661. 
Payne  y.  People,  266. 
Payne  y.  State,  520, 
Peake  y.  Oldham,  209. 
Pearce,  Ex  parte,  77. 


CABBS  CITBD 


Pearo  t.  Atwood,  88,  84,  41,  4 

67. 
Pearce  t.  Teiaa,  77. 
Pearwm  v.  WimWih,  128. 
i'«BM  T.  Burt,  lie. 
PesM  J.  State,  K3S. 
FecblM  T.  State,  369. 
PeeplM  T.  SUte,  537. 
Pelffer  t.  Com..  CSS. 
Pellum  V.  State,  548. 


Pennajlvuiia  t.  Bell,  861. 
Pennaylnuiia  t.  Hnetoa,  36S. 
Feiuuylvuiia  t.  McKe«,  284. 
People  T.  Abbott,  406,  41S,  SS7. 
People  V.  Ackenaou,  648. 
Peopla  T.  AdaniB,   13,  18,   19,  80, 

2ft   284- 
Feople  T.  Adler,  D2.  336,  337. 
People  V.  Ab   Lee  Doon,  481. 
People  T.  Ah  Sing,  233,  268. 
People  T.  Aiken,  337,  338. 
People  v.  Allen,   308,  626. 
People  T.  Aiiia?a,  022,  602. 
Peopla  V.  AflderaoD,  481,  S40. 
People  T.  Annii,  MO. 
People  T.  Antonidlo,  220. 
People  T.  Antonio,  671. 
People-  T.  Arsentoe,  608,  60». 
People  T.   Arnold,    186^   6U,  614, 


People  1 
People  1 

People  1 
People  Y, 

People  » 
People  1 
People  1 
People  1 

People  V, 
People  t 

People  1 
People  1 

People  1 
People  1 


Amatdn,  12. 
.  AuBtin,  337. 

Badglej,  243. 

Baker.  297.  4S6. 
.  Ball,  268. 

Bannister,  670. 

Barker,   630. 
.   Barrett,   399,   443,  448, 
0. 

Barric,  451. 
.  Berrr,  646. 

Bartlett,   113. 

Bert>,  47,  48. 
.  Baaghman,  111. 
Bawden,  417,  687. 
,  Beach,  646. 

Beam,  827. 

BeattT,  140. 

Beauchamp,  491,  494. 

Becker,  618. 

Becktel,  30. 

Belcher,  36. 
,   Bemmerly    661,   637. 

Beotley,  407. 

Bernstein,  638. 

Blackman,  002. 

BUkeley,  641. 

Blandiino,  OOX 
,  Blankman,  111. 
,    Blerfna,    506. 


People  T 

People  T 
People  T 
People  T 
People  T 

People  T 

pl^ple  T 

People 

People 
126, 

People 
People 

People 

People 
People 

People 

517,  I 

People 

People 
People 

^J 

People 
People 

pl^ple 

People 
People 


'.  BoswCM'tb,  620,  639. 

'.   Bradj,   78,   620,   664. 

'.   Brecht,   619. 

'.  Breeee.  291. 

■.  BriggB,  471. 

'.  Brock,  93,  96. 

'.  Brown,  621.    ' 

'.  Bunkera,  648. 

'.  Burgess,  282,  806. 

.  Burke,  306. 

'.  Burt,  44,  49. 

'.    Burtnett,  B63. 

'.  Buah,  lie,  034. 

■.  Butler,  130. 

'.   Cage,   443,   444,   445. 
<r.    Oampbiit,    T,    122,    123, 
166,  363,  866,  867. 
V.   Carolin,   621. 
r.  Carpenter,  106,  112,  628. 
T.   CaBboma,  450,  401,  406. 
f.  GeacT,  329,  031,  64S. 
T.  Casaella,  666. 
V.  CassidT,  620,  621. 
r.  Csataldo,  391 
T.   Cavanagh,   666,  660. 
T.  Cebulla,  621. 
T.  Cbahnera,  407,  413. 
T.  Chapman,  93. 
T.  Cbase.  619, 
V.  Chin  Mook  Sow,  618. 
T.  Chuey  Ting  Git,  269. 
T.  Chung  Ut.  516. 
V.  Cbun  Heong,  586. 
V.  CUrk,  162,  271,  448,  496, 
330. 

V,  Clary,   114. 
T.  Clement,  152. 
T.  Colbath,  616. 
T.  Cole,  6^,  646. 
V.  Coleman,  081. 
T.    Collins,    172,    246,    276, 
47S,  484,  612. 
T.  Congleton,  196,  221. 
T.   Connor,  446.  447.  ' 
r.   Co(A,   546 
v.  Corbett,  497. 
T.  Coming.  4SS. 
V.  Coatello.  835.  889. 
V.   CoTits,   60S. 
V.  Coyne.  268. 
V.  Coyodo,  516. 
T.  Craig,  289. 
T.  Crapo,  647. 
T.  Cronkrite,  888. 
T.  Crotty,  22 
7.  Crowley,  380. 
T.  Guatt,  455,  469. 
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CABBS  CITED 
[Tbe  lucres  refer  to  paces] 


People   7.   Canamgham,   106,   106, 

People  V.  Ourlingr,  846,  57L 

People  V.  Curtis,  70,  95. 

People  ▼.  Dailey,  600. 

People  ▼.  Damon,  521,  628. 

People  ▼•  Danihy,  345. 

People  y.  Davidson,  408^ 

People  V.  Davis,  21,  500,  517,  604, 

607,  618.  618,  627. 
People  V.  Dennis,  110.  111. 
People  T.  Derringer,  549,  550. 
People  V.  Devine,  648. 
People  V.  Dickerson,  631. 
People  V.  Dill,  453. 
People  T.  DiUo^,  637. 
People  V.  Di  Pasquale,  153. 
People  T.  Dixon,  103,  654. 
People  ▼.  Dole^  550,  551,  552. 
People  T.  Douglass,  557,  559,  561. 
People  V.    Dowdigaujp   96. 
People  ▼.  Dowllng,  22. 
People^v.  Droete,  494. 
People  V.  Duford,  206,  206. 
People  V.  Dumar,  166,  188. 
People  V.  Dupounce,  643. 
People  V.  Durrant,  528,  530. 
People  V.  Eastwood.  62^. 
People  V.  Ebner,  116,  496,  497. 
People  V.  Eckford,  418,  419. 
People  V.   Elliott,  92. 
People  V.  Ellsworth,  407,  409. 
People  V.  Enoch,  307,  321,  859. 
People  V.  Evans,  97,  98. 
People  V.  Fahey,  8. 
People  V.  Fairchild,  270. 
People  V.  Fancher,  661. 
People  V.  Fanshawe,  522. 
People  V.  Farrell,  452. 
People  V.  Fay,  384. 
People  V.  Fice,  550. 
People  V.   Finley,   635. 
People  V.  Fisher,  442,  443. 
People  V.  Fitzgerald,  608. 
People  ▼.  Flynn,  550. 
People  y.    Fox,   466. 
People  T.  Franklin,  243.  244,  383. 
People  y.  Freeman,  535. 
People  y.  Fuhrmann,  486. 
People  y.  Fuller,  90,  §2,  519. 
People  ▼.  Garbutt,  637. 
People  y.  Gardner,  13,  446. 
People  y.  Gamett,  458. 
People  y.  Gates,  270,  271,  642. 
People  y.  Gaul,  652. 
People  y.  Genet,  589. 
People  V.  Getchell.  223. 
People  y.  Gibbs,  608. 
People  V.  Gibson,  608. 
People  y.  Gill,  11. 
People  y.  GiUman,  111. 
People  V.  Girardin,  242. 


People 
People 
People 
People 
People 

510. 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
Pec^le 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 

597, 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
Peoi^e 
People 
People 
People 
People 
\People 
JPeople 

519. 
People 
People 
People 
People 
People 
People 
People 
People 

144. 


V.  Gleason,  ^,  182. 

V.  Goldenson,  132,  480. 

V.  Goldstein,  457. 

y.  Groodrich,  580. 

y.  Goodwin,  441,  445,  509, 

y.  Gordon.  452,  627. 
y.  Gosch,  36. 
V.   Graham,    487. 
V.  Granice,  7. 
y.  Graves.  345. 
y.  Gray,  619. 
V.  Green,  534,  539. 
y.  Greene,  445. 
y.  Gregory,  282,  294. 
V.   Grider,   536. 
V.  GriU,  452. 
y.  Grutz,  611. 
V.  Grzesczak,  457. 
y.  Hagan,  366. 
V.  Haines,  133. 
V.  Haley,  25,  50,  227. 
y.  Hall,  270,  380,  490^ 
v.  Hamilton,  824. 
v.  Handley,  457. 
y.   Hanifan^  98. 
V.  Harding,  460. 
V.    Hardisson,   451. 
V.  Harper,  548. 
V.  Harrington,  92. 
V.    Hanis,   t^dFl,   499,    652^ 
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V.  Hart,  553. 
V.  Hartman,  489,  490. 
y.  Hawes,  549. 
y.  Hawkins.  279,  350,  355. 
y.  Hayes,  538,  644. 
V.  Haynes,  378,  384. 
V.  Heath,  421,  422. 
y.  Heffron.  31. 
V.  Hdse,  151. 
V.  Hennessey,  626. 
y.  Henries,  626* 
y.  Hidd'en,  139. 
y.  Higgins,  450. 
y.  Hildebrand,  37. 
y.  Hines,  93. 
y.  Hodges,  20. 
v.  Holbrook,  257. 
V.  Holcomb,  34,  83. 
v.  Holmes,  56a 
y.  Honeyman,  292,  298,  400, 

y.  Hood,  199. 

y.  Horton,  128,  140. 

y.  Ho-Sing,  415,  463. 

y.  Hovey,  645. 

y.  Howell.  258.  349. 

y.  Hnggins.  100,  112. 

y.  Hughes,  555. 

v.    Hulbut,   133,    142,    142^ 


CASBS  CITED 
(Hie  flsures  refer  to  pases] 


People  T*  Humphrey,  13. 
People  y.  Hunt,  540,  552. 
People  V.  Hunter,  111,  117. 
People  y*  Hyler,  135. 
People  y.  International  Nickel  Co., 

6,  18,  19. 
People  y.  Irving,  647. 
People  y.  Jackman,  246,  323. 
People  y.  Jacks,  4054 
People  y.   Jackson,   230,  367,   404, 

its,  47a 

People  y.  Jacobs,  649. 

People  y.  Jassino,  549. 

People  X-  Jewett,  129,  138^  140, 
141.  158. 

People  y.  Johnson,  48,  120,  328, 
366. 

People  y.  Jones,  88,  417,  463.  493. 

People  y.  Justices  of  Court  of  Spe- 
cial Sessions,  608. 

People  y.  Kane,  109,  112. 

People  y.  Kearney,  643. 

People  y.  Keefer,  520,  522. 

People  y.  Kelly.  366,  576»  584,  642. 

People  y.  Kelm,  147. 

People  y.  Kemmler.  585. 

People  y.  Kemp,  249. 

People  y.  Kennedy,  511. 

People  y.  Kenyon,  645. 

People  y*  Kerm,  446.  457. 

People  y.  Kerrigan,  489. 

People  y.  Kibler,  228.    . 

People  y*  Kindleberger,  537. 

People  y.  King,  130,  133. 

People  y.  Kingsley,  241.  243. 

People  y.  Knapp,  462. 

People  y.  Kuhn,  88. 

People  y.  Lake,  276. 

People  y.  Lane,  542,  605^  608,  626. 

People  y.  Lange,  524. 

People  y.  Langtree,  639. 

People  y.  Larubia,  530. 

Pem>le  y.  Lauder,  132,  133,  134, 
434. 

People  y.  Laurence,  210. 

People  y.  Lee,  487. 

People  y.  Lee  Yune  Chong,  566, 
567. 

People  y.  Lemperle,  551. 

People  y.  Leong  Quong,  173. 

People  y.  Lewis,  482,  605. 

People  y.  Lillard,  53,   61. 

People  y.   Linzey,  556. 

People  y.  Liscomb,  583. 

People  y.   littlefield,   253,   570.  . 

People  y.  Lockwood,  171,  276. 

People  y.  Loftus,  603. 

People  y.  Logan,  480. 

People  y.  Lohman,  227. 

People  y.  Lord.  150. 

People  y.  Luby.  429,  511. 

People  y.  Lynch.  30. 


People  V.  M< 
People  V.  M( 
People  V.  M( 
People  V.  M 
People  y.  Mc 
People  y.  M< 
People  y.  M< 
People  y.  Mc 
People  V.  Mc 
People^  V.  M< 
People  V.  M< 
People  y.  M< 
People  V.  Mj 
People  y.  M< 
People  y.  Ma 
People  y.  Mc 
People  y.  Mc 
People  y.  Mi 
People  y.  M< 
Pe<vle  y.  Mc 
People  y.  Mc 
People  y.  Mc 
People  y.  Mc 
People  y*  Mc 
People  y.  Mt 
People  T.  Ma 
People  y.  Ms 
People  y.  Ma 
People  y.  Ma 
People  y.  Ms 
People  y.  Ma 
People  y.    Mj 

520,  521.  5i 
People  y.  Ma 
People  y.  Ma 
People  y.  Me 
People  y.  Me 
People  y.  Mil 
People  V.    Mi 

236,  561. 
People  y.  Mol 
People  y.  Mo 
People  y.  Moi 
People  y.  Mo 
People  y.  Mo 
People  y.  Mo 
People  y.  Moi 
People  y.  Mo; 
People  y.  MuJ 
People  y.  Mu 
People  y.  Mu 
People  y.  Mux 
People  y.  My 
People  y.  Nai 
People  y.  Nas 
People  V.  Nell 
People  y.  Nes 
People  y.  Net 
People  y.  Nev 
People  y.  Ne^ 
People  y.  Ne^ 
People  y.  Noe 
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People  T. 
People  T. 
People  V. 
People  V. 
People  V. 
People  T. 
People  V. 
People  T. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  ▼. 
People  V. 
People  ▼. 
People  ▼. 
People  T. 
People  y. 
(People  T. 


CASES  CITED 
[Tfae  flgurcB  refer  to  paces] 


Nt  Sam  Chung,  444. 
(yBrien,  540,  647. 
O'Callafhan,   589. 
Oele,  643. 
OTcott,  445. 
Olivera,  237. 
OUveria,  526. 
(VNal,  611. 
Park.  69. 

Parker.  270,  323,  604. 
Peame,  406. 
Pelham,  660. 
Perdue,  569. 
Perkins,  493. 
Perry,  103,  104.  106,  107. 
Peterson,  486. 
Petit,  222. 
Pettanza.  535. 
Phelps,  243. 
Phillips,    34,   382,   647, 


People  V.  Pico,  261. 

feople  V.  Piper,  668. 
eople  7.  Pirfenbrink,  666^ 
People  T.  Pline,  446. 
People  T.  Pool,  26,  59.  67. 
People  V.  Porter,   154. 
People  V.   Powell,   505. 
People  V.  Prague,  407,  408. 
People  ▼.  Purcell,  460.  464,  466. 
People  V.  Pyckett,  536. 
People  T.  Quanstrom,  639. 
People  7.  Raher,  550. 
People  7.  Bandazzio,   623. 
People  7.  Rathbun.  15,  18,  19,  618, 

621,  629,  647,  600. 
People  7.  Rawn.  524. 
People  7.  Beoorder  of  Albansr,  81. 
People  7.   Reed,  302.   383,  386. 
People  7.  Reggel,  144. 
People  7.  RelUy,  276.  580. 
People  7.   Reynolds,  522. 
People  7.  Richmond,  548. 
People  7.  RUe^,  233. 
People  7.  Robinson,  493. 
People  7.  Roby,  228.    ' 
People  7.  Rogers,  236. 
People  7.  Rohl,  646. 
People  7.  Rohrer,  337,  389. 
People  7.  Ronsse,  88. 
People  7.  Rose,  8. 
People  7.  Ross,  444. 
People  7.  Rowe.  71. 
People  7.  Royal,  630. 
People  7.   Rynders.   335,  336,  837, 

341,  842,  343.  379. 
People  7.  St  Clair,  206. 
People  7.  St  Maurice,  579. 
People  7.   Sansome,  561. 
People  T.  Saunders,  460,  464. 
People  7.  Schafer,  530. 
People  7.  Schenck,  13,  78. 


People  7.  Schmidt  420.  439.  4S1. 

People  7.  Schultz,  289,  373. 

People  7.  Sennott,  80. 

People  7.  S^ul7eida,  668. 

People  7.  Shaw,  618. 

People  7.  Sherman,  Q6. 

People  7.  Shirle/,  106. 

People  7.  Shufelt,  477. 

People  7.  Shulman.  609. 

People  7.  Sidwell,  674. 

People  7.  Simpson,  606.  620,  625. 

People  7.  Slater,  293.  400. 

People  7.  Smith.  91,  116,  227,  345, 

347,  373,  429,  536. 
People  7.  Soto,  260. 
People  7.  Southwell,  139. 
People  7.  Sowell.  522. 
People  7.  Spencer,  636. 
People  7.  Squires,  285. 
People  7.   Stager,   115. 
People  7.  Stanford.  256.  260. 
People  7.  Stanley,  606,  614,  629. 
People  7.  Staples,  13. 
People  7.  SUrk.  166,  188. 
People  7.  Ste7ens,  466.  614.  626. 
People  7.  Stewart  G22,  603. 
People  7.  Stockwdl.  75. 
People  7.  Stokes,  80,  561. 
People  7.  SwaUe,  328. 
People  7.  Sym<mds,  656,  569,  660. 
People  7.  Tanner,  521. 
People  7.  Tarbox,  491. 
People  7.    Taylor.    179,    188.    198, 

242,  818.  437. 
People  7.  Telford,  316. 
People  7.  Thayer,  627. 
People  7.  Thorn,  633. 
People  7.  Thome,  660. 
People  7.  Thurston.  130. 
People  7.  Tinder,  106,  654. 
People  7.  Toledo,  611,  627. 
People  7.  Tomlinson,  199.  610. 
People  7.  Tower,  373,  423. 
People  7.  Troy,  621. 
People  7.  Tubbs,  114. 
People  7.  Tupper,  602. 
People  7.  Urquidas.  688. 
People  7.  Van  Alstine,  223. 
People  7.  Van  Blarcum,  271. 
People  7.  Van  Home,  108. 
People  7.  Van  Sant7oord,  283,  896. 
PeoDle  7.  VermUyea,  106,  480,  482. 

4&. 
People  7.  Villarino,  438. 
People  7.  Vincent  488. 
People  7.  Walbridge,  801,  861,  402. 
People  7.  Waldhora.  189. 
People  7.  Walker,  430.  687. 
People  7.  Waller,  618. 
People  7.  Warden  of  Ctty  Priaon, 

665. 


CASUS 
^la  T.  Warner,   20D,  206.  248, 


People  1 
Peopl«  D 
People  1 
People  t 

People  1 
People  t 
People  T 
People  1 
People  < 

People  V 

People  * 

.People  1 

413,  6! 

People  T 

Peoble  1 


People  T.  Wlllett,  602. 

People  T.  WilUams,  264. 

"      ■        WllKin,  47,  481,  482. 


Warren,  42,  43,  44,  620. 
Watteta,  417. 
Webb,  443,  4-i'l. 
Weeki,  477,  iiM. 
Weil,  835.  3tfU.  681. 
Wdneeimer,  «0t». 
WeUa,  D3Q,  C>72. 


We«el,  IflT. 
We«,  80e,  313,  660. 
Weatbrook,  030. 
Wheeler,  01,  622. 
White,    230,    403,    406, 


ke?2.. 


hitelj,  669. 
nieger,  626. 
WUey,  20,  266,  378,  I 


People 
People 
PeoNe 


V¥UBUU,    tl,    to. 

Winchell,  497. 
Wolcott,  e23. 
Wong  Ark,  616, 
Wong  Wane,  290; 

Wood,  eoorsio. 

.   Wroden,  629. 

People  V.   Wright,  73,  88,  »7.  241, 

^,  330,  346,  368,  371,  B& 
People  T.  Toung,  628. 
People  T.   Xund,   604. 
People  ex  rel.  Allen  t.  Hsgan,  120. 
People  ex  reL  American  Suretjr  Co. 

T.  Benham,  76. 
People  ez    reL    Bullock   v.    HajM, 


Peo^e  ez  rcL  Oallasher  v.  He«mo, 

Pe^le  ex   reL  'Hackler    *.    Eelly. 

People  ez  reL  Howea  v.  Qrady,  92. 
People  ez  rel.  Poai  v.  Cross,  80. 
Pe^le  ez   rel.   St   Clair   t.   Davla, 


443.  446. 
Peoples,  In  re,  89.  90. 
Perkins,  Ex  parte,  666. 
Perkins  t.  Com.,  243.  244,  383. 
Periiins  T.  State,  143,  144,  420. 
Perrin  y.  SMte,  487,  488,  597,  608. 
Perry,  In  re,  666. 
Perry  v.  State.  678. 
Perteet  t.  People.  48S. 

Claxk  Ch.Fkoo.(2d  Ed.)— 44 


Perrear  v.  MaasachiiBetta,  684. 
Petchet  T.  Woolston,  360. 
Peter  v.  State,  39. 
PeUre  v.  SUte,  139,  494. 
Peters  ».  U.  S..  487. 
PeUrson  t.  State,  349,  688. 
Petrie  t.   Woodworth,  1T2,  383. 
Pettibone  v.  Nichola,  664. 
PetUt  T.  State,  460. 
Pett7  T.  Sute,  284,  668. 
Pfister  V.   State,  266. 
Petaer,  Ex  parte,  78. 
Phelan's  Caae,  668. 
Phelps  r.  People,  263,  806. 
Philipe  T.  Com.,  655. 

PhUUps  V. 

Phillipa  T, 

Phillips  V.  u 

PhiUipa  T. 

Phillips  T. 

Phillips  V. 

Pickeoa  t.  ,  6ea 

Pierce  T.  i 

Pieta<Hi  T.  to,  642. 

FleAtm  v.  646. 

Pike  V.  El 

Pllcher  T,  Slate,  606, 

Pinkner  v.  East  Hundred.  388. 

Pinkne;  t.  Inhabitants,  361. 

Pitcher  t.  People,  238. 

l^Ctman  t.  State,  407. 

PittshurKh,  C„  C.  &  SL  L.  By.  t. 

State,  676. 
Plake  T.  StaM,  036. 
PUtt  T.  HarrlaoD,  664. 
Piatt  T.  Hill,  801.  402. 
Plummer  v.  State.  660. 
Plonkett  »,  Oobbett,  640. 
Poff  T.  Com.,  614. 
Pointer  t.  U.  S..  335.  338,  649. 
Polite  T.  State,  406. 
Pollard  T.  Com.,  518, 
Pollard  T.  State.  641. 
Polaoa  T.  State,  406,  413,  S69,  608. 
Pond  T.  People.  82. 
Poole,  In  re,  668. 
Poole  r.  Symonda,  288. 
Pope  T.  State,  667,  560.  661. 
Porter  v.  SUte,  222,  259,377. 
Portwood  V.  State,  221,  232. 
Posteene  y.  Hanson,  101. 
Poteete  t.  SUCe.  29. 
Potter  T,  Casterline.  136. 
Potter  T.   State,  382. 
Pow  T.  Beckner,  47, 
Powell  T.  State,  110.  113. 
Power  T.  People,  488. 
Powers,  In  re,  660. 
Powers  T.    State,    227,   400,    61T, 

664. 
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CASBS  CITED 
[Tilt  flgUTM  ref«r  to  paces] 


Pratt  V.  State,  406. 

Presley  v.  State,  391. 

Preston  v.  People,  456. 

Preswood  v.  State,  530. 

Prewitt  V.  Lambert,  530. 

Price  y.  Graham,  35. 

Price  V.  People,  479,  484. 

Price  V.  Seeley,  53.  54. 

Price  y.  State,  172,  276,  443,  481, 

495,  625. 
Prindeyille  y.  People,  413. 
Prindle  y.  State,  236. 
Prine  y.  Com.,  493. 
Pritchett  y.  State,  448.  502. 
Proctor  y.  State,  4ia 
Proper  y.  State,  603. 
Pruitt  y.  State.  279,  531. 
Pugh  y.  State,  110. 
Puryis  y.  State,  430. 
Putnam  y.  U.  S.,  174,  277,  894. 
Pybos  y.  State,  180. 
Pye*8  Case,  3^. 


fueenan  y.  Oklahoma,  527.     ^ 
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655, 
State 
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State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 


Collyer,  407,  4ia 

Colter,  406. 

Colvin,  464. 
>.  Cominga,  329. 
V.  Comstock.  165.  166. 
V.  Conable,  488. 
V.  Conlan,  432. 

v.  Conley,  168,  159,  290,  003. 
T.  ConUn    508. 
V.   Conneham,   116. 
V.   Conner,  325. 
V.   Connor,  408. 
V.  Conrad.  418. 
V.  Conway,  576. 
V.   Cooler.   521. 
V.  Coon,  568. 
y.  Cooper,  6.  331. 
T.  Copeland.  427,  403. 
V.  Copp,  242. 
T.  Corbett,  208. 
V.  Corrigan.  201,  212. 
V.   Corson,  165. 
T.  Cotton,  200,  297,  400. 
T.  Cowan.  135. 
V.  Cowell.  406. 
V.  Coi,  124.  133,  136,  137. 
T.  Coy,  401,  407. 
T.  Coyle.  34. 
V.   Crab.   612. 
T.  Craddock,  186. 
T.    Grafton,    487.    488,    606. 
629. 

V.  Crane.  206,  424,  580. 
V.  Crank,  183.  276,  346.  . 
T.  Craton,  528. 
r.  Crawford,  284, 
T.  Crimmina,  330,  398. 
T.  Crippen.  109,  111. 
T.  Crocket,  493. 
V.  Orogan,  401. 
T.  Croney,  523. 
V.  CrODio,  617,  620. 
T.  CroBby,  113.   114. 
V.  Crooa.  493,  497. 
V.  Croteau,  543.  545. 
T,  Crow,  43,  260,  282. 
1.  Crummey.  413, 
T.  Curran,  393. 
T,  Currier,  326. 
T.  Curtia.  34,  58,  240. 
T.  Damery,  646, 
T.  Damon.  466,  468. 
V.  Dandy,  202.  285. 
».   Daubert.  336,  341. 
T.  Daueherty,  166,  399,  610. 
T.  DBTidmn.  135,  582. 
T.   Davia,   6,    130,  133.   141, 
213.  221,  222,  243,  268,  275. 
3M.  306,  392,  396,  444,  509, 
B67,  637. 
V.  Dawes,  262. 
T.  Dawkioi.  647,  S6S. 
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SUte 
SUte 
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SUte 
SUte 
State 
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e22. 

SUte 
SUte 
State 
SUte 
SUte 
State 
State 
SUte 
State 
479, 
616. 
SUte 
State 
141. 
State 
SUte 
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▼.  DawBon.  641. 

T.  Day,  235.  524. 

T.  Dayton,  133, 169,  861«  417. 

▼.  Dearborn,  462. 

▼.    Deaten,   850,  351* 

V.  Decker,  319. 

T.  De  Graff,  620.  688,  628. 

T.  De  Laney.  407. 

T.  De  Lay,  807. 

T.  Denniflon,  324. 

7.  Dent,  180,  193,  517. 

▼.  Denton,  268,  486. 

▼.  De  Ranee,  637. 

T.  Deecbampe,  478. 

V.  Devine,  169. 

T.  Devlin,  604. 

T.  De  Wolf,  426. 

y.  Dibble,  434. 

T.  Dickinson,  617,  618,  619. 

T.  Dickson,  597.  629. 

V.   Dierberger,  61. 

▼.  Dimmitt,  587. 

T.  Dineen,  380. 

T.  Divine,  572. 

V.  Dixon,  442. 

V.  Doax.  111. 

7.  Dobbins.  6ia 

V.  Dodge.  278,  280. 

V.  Dominique,  496. 

V.  Don  Carloe,  687. 

V.  Donelon,  604,  614. 

T.  Donnegan,  263. 

V.  Donovan,  133. 

V.  Dooley ,  39» 

V.  Dorr,  862. 

▼•  Douglas,  13. 

V,  Douglass,  668. 

V.  Dove,  520. 

V.  Dover.  146. 

V.  Dowell,  252,  266. 

V.  Dowers,  190. 

V.  Downing,  30. 

V.  Doyle,  576,  63& 

V.  Drake,  34,  200,  281,  397, 

V.  Driver,  684. 
V.  Dry  Fork  R.  Oa,  16L 
V.  Duane,  83. 
V.  Duff,  531. 

V.  Duffy,  482,  620.  647.  612. 
V.  Dugan,  559.  661. 
V.  Duggan,  434. 
V.  Dukes,  615. 
V.  Duncan,  129, 188, 140, 141, 
492,  493,  496,  672,  600,  606, 

V.  Dunn,  242,  369. 

V*    Durham     Fertiliser    Ck>., 

V.  Durr,  651. 

V.  Dusenberry,  484,  660,  674. 


Sute  V.  Eames,  807. 

State  V.  Ean.  210,  395,  586. 

SUte  V.  Early,  833. 

SUte  V.  Eason,  418. 

SUto  V.  Easter,  139,  140,  141« 

SUto  ▼.  Eaton,  434. 

SUto  V.  Eberline,  650^ 

SUte  ▼.  Ebert,  126. 

SUto  ▼.  Eddon,  618. 

SUtov.  Edleviteh.  420. 

SUte  V.  Edson,  262. 

SUto  V.    Edwards,   114,   206,   206» 

210  231. 
SUto*  V.  Egglesht,  328. 
SUto  V.  Elden,  451,  466. 
SUto  T.  Elder,  450. 
SUte  V.  Elkins,  185,  496. 
SUte  V.  Ellington,  619,  520. 
SUto  ▼.  ElUs,  200.  210.  267. 
SUto  V.  Ellison,  20.  390. 
SUto  T.  Ellvi9,  479. 
SUto  ▼.  E}rod.  69. 
SUto  ▼.  Emery,  428,  434,  444. 
SUte  T.  England.  16a 
Sute  ▼.  Engle,  556. 
SUto  V.  English.  39a 
SUte  ▼.  Enke,  478. 
SUte  V.  Eno,  408,  571. 
Stato  V.  Epps,  446,  454,  494,  497. 
Sute  T.  Bstlinbaum,  830. 
SUto  T.  Evans,  357,  868,  359,  407^ 

SUto  ▼.  Everett,  84. 

Stato  ▼.  Ewing,  672. 

SUte  ▼.  Fancher,  182. 

SUto  T.  Faile,  363: 

Stato  V.  Fairlaxdb.  616.  540,  660. 

State  V.  Farmer,  339. 

SUto  ▼.  Farley.  399. 

SUto  V.  Farr,  473. 

State  V.  Farrand,  384. 

SUto  ▼.  Farrington,  481. 

SUte  V.  Fasset,  182,  133.  142.  144. 

Stato  V.  Fee,  222. 

SUte  V,   Feeny,  171. 

SUte  V.  Feilen,  685. 

SUte  ▼.  Fellows,  419, 

SUto  ▼.  Fenlason.  565. 

SUto  V.  Fenn,  266,  388. 

Sute  ▼•  Ferguson,  270,  896L 

SUte  V.  Ferry,  297. 

SUto  V.  Ferrell,  396. 

State  ▼.  Fesperman,  8w 

SUto  ▼•  Field,  619. 

SUte  V.  FUee,  482. 

SUte  V.  Flnlayson,  572. 

SUte  ▼.  Fitsgerald.  7. 

Sute  ▼.  FiUpatrick,  84. 

SUte  V.  FiUsimon,  336,  837,  34U 

608,  609. 
State  ▼.  Foster,  519,  569. 
State  V.  Fox,  328. 
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State  T.  Flanden,  829.  614. 
State  T.   Fleming,   165,    KA   250, 

406. 
State  yI  Flemming,  130. 
State  Y.  Fletcher.  616- 
State  Y.  Flint,  200.  412. 
State  Y.  Flowers,  03,  418. 
State  Y.  Floyd,  666. 
State  Y.  Flye,  836,*  837. 
State  Y.  Flynn,  86,  633. 
State  Y.  Fogerty,  269. 
State  Y.  Fontenette.  422. 
State  Y.  Foot  110. 
State  Y.  Ford,  497.  617. 
State  Y.  Fomo,  111,  112. 
State  Y.  Forshner,  129,  624. 
State  Y.  Foster,  488,  619,  650. 
State  Y.  Fowler.  133,  337. 
State  Y.  Foz,  1^1,  272,  328»  488. 
State  Y.  Foy,  264. 
Stete  Y.  France,  276,  892. 
Stete  Y.  Frank,  413. 
Stete  Y.  Franzreb,  334. 

State  Y.  Frasier,  343.  

Stete  Y.  Freeman,  89, 136,  206,  227, 

366,867.869.370. 
Stete  Y.  French,  672. 
Stete  Y.  Friend,  256,  260. 
Stete  Y.  Frier,  620.  622,  666. 
Stete  Y.  Frisby,  884.      * 
Stete  Y.  Froiaeth.  133. 
Stete  Y.  Fuller,  60.  499. 
Stete  Y*  Qainor,  606. 
Stete  Y.  Gardner,  227,  601. 
Stete  Y.  Garrett,  59,  61. 
Stete  Y.   Garthwaite,  477. 
Stete  Y.  Garvey,  221. 
Stete  Y.  Gary,  168. 
Stete  Y.  Gates.  236. 
Stete  Y.  Gay,  848. 
Stete  Y.  Gens,  429. 
Stete  Y.  Gessert,   11. 
Stete  Y.  Gibbs,  143.  ^     ^^ 

Stete  Y.  Gilbert.  101,  168,  161, 162, 

200,  210,216,  230,  287. 
Stete  Y.  GUe,  620,  64& 
Stete  Y.  Gill,  460. 
Stete  Y.  Gilmore,  206. 
Stete  Y.  Gin«er.  630. 
Stete  Y.  Glasgow.  161. 
Stete  Y.  Glave,  423. 
Stete  Y.  Gleason,  146. 
Stete  Y.  Glenn.  608,  666. 
State  Y.  Gloyer,  80. 
Stete  Y.   Glynn,  648. 
State  Y.  Godfrey.  200,  664. 
Stete  Y.  Goode,  292. 
Stete  Y.  Goodenow,  228. 
Stete  Y.  Goodman,  246w 
Stete  Y.  Goodrich,  265* 
Stete  Y.  Goulding,  309. 


Stete  Y.  Goye,  227,  806^  861,  868. 

676w 
Stete  Y.  Goyette,  34. 
Stete  Y.  Graham.  173,  498. 
Stete  Y.  Grant,  6,  49,  60,  172,  243, 

276,  827,  383,  612.  618,  614,  648, 

649. 
Stete  Y.  Grate.  496. 
Stete  Y.  Gray,  198. 
Stete  Y.  Grear,  626. 
Stete  Y.  Great  Works  Biilling,  ete-, 

Co..  174. 
Stete  Y.  Green,  188,  200,  446,  464, 

668,   614. 
Stete  Y.  Greenman,  189. 
Stete  Y.  Griffice,  13& 
State  Y.  Griffin.  810. 
Stete  Y.  Grigsby,  117. 
Stete  Y.  Grisham.  189,  404. 
Stete  Y.  Griswold,  86. 
Stete  Y.  G.  S.,  278,  282,  287,  896. 
State  Y.  Guest,  176. 
Stete  Y.  Guinness,  497. 
Stete  Y.  Gummer,  274,  839. 
Stete  Y.  Gustin,  241. 
Stete  Y.  Gut,  486w 
Stete  Y.  Habib,  16. 
Stete  Y.  Hack,  642,  616. 
State  Y.  Hackett,  468. 
Stete  Y.  Hadcock,  270. 
Stete  Y.  Haddock,  162,  287. 
Stete  Y.   Haddonfield  &  O.   Turn- 
pike C6m  226. 
Stete  Y.  uageman.  226. 
State  Y.  Hsiley.  163. 
Stete  Y.  Haines,  629. 
Stete  Y.  Haider.  206. 
Stete  Y.  Hale,  497. 
Stete  Y.  Halford.  880. 
Stete  Y.  HaU,  78,  79,  80,  182,  308, 

420,  444.  648. 
State  Y.  Hallock.  610. 
Stete  Y.  Ham,  366. 
Stete  Y.  Hambleton,  261* 
Stete  Y.  Hamer,  111.  , 

State  Y.  Hamilton,  628. 
Stete  Y.  Hamlin,  139,  140,  142,  144. 
Stete  Y.  Hammons,  270. 
Stete  Y.  Hand,  171. 
Stete  Y.  Handy,  689. 
Stete  Y.  Haney,  204,  326.  333,  896. 
State  Y.  Hang  Tong,  230. 
State  Y.  Hanks,  366. 
State  Y.  HanBheWj371. 
Stete  Y.  Hanson,  278. 
Stete  Y.  Harden,  666,  6f7. 
Stete  Y.  Hardwick.  201.  ^ 

Stete  Y.  Hare.  393. 
Stete    Y.  Harkins,  643. 
Stete  Y.  Hariow,  559. 
Stete  Y.  Hann(».  411,  66& 
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669, 
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630. 
State 
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644. 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
Sute 
State 
State 
State 
State 
sute 
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642, 
State 
State 

399. 
State 
State 
State 
State 
State 
State 
State 


CASB8  CITBD 
tTbt  flgnres  refer  to  pac«e] 


▼.  Harper,  110. 
V.  Harris,  62.,  129,  136.  161, 
334,  386,  388,  442.  566. 
V.    Harrison,   223,   483.   501, 
500. 

V.  Hart,  223. 
V.   Hartfiel,   228. 
Y.  Hartnett,  399. 
V.  Hartwell,  95. 
V.  Harvell,  152. 
V.  Hascall,  378. 
V.  Haskett,  156. 
▼.  Hastings,  443. 
Y.  Hattabough,  460,  464. 
Y.  Hause,  228. 
Y.  HaYely,  395. 
Y.  HaYen,  192,  201,  323- 
Y.  Hawks,  133. 
Y.  ^Hawley.   537,  548. 
Y.  Haycroft,  423. 
Y.    Hayden,    143,    247,    629, 
631. 

Y.   Hayes,  297. 
Y.   Hayward,   147,  242,  243. 

Y.  Hazard,  835. 
Y.  Hazledahl,  167. 
Y.  Heacock,  488- 
Y.  Heathman.  119. 
Y.  Heck.  204.  228. 
Y.  Hedge,  206. 
Y.  Heed,  644. 
Y.  Height.  86. 
Y.  Heller.  152. 
Y.  Helvin,  9t. 
Y.  Henderson.  140,  616. 
Y.  Hendrix.  588. 
Y.   Hengen.  14. 
Y.  Henn,  329,  331. 
Y.  Hennessey,  328,  388. 
Y.  Henning.  487,  488. 
Y.  HenrY,  S7. 
Y.  Hensley.  490. 
Y.  Hertzo^,  345. 
Y.  Hessenins,  550. 
yT  Hester,  200.  559. 
Y.  Hickman,  Wl,  419,  482. 
Y.    Higgins,  310,   312. 
Y.  Hilberg,  608. 
Y,  Hilderbrand,  614. 
Y.   HiU,  101,  103,  105,  266, 
557. 

Y.  Hillstock,  481. 
Y.   Hobbe,  32,  34.  282,  289, 

Y.  Hobgood,  530,  600. 
Y.  Hodge,  600. 
Y.  Hodgdon,  267. 
Y.  Hodgeden.  287. 
Y.  Hodges,  324.  343. 
Y.  Hodgkins,  446. 
Y.  Hodgson,  165.  576. 


State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 

642. 
State 

600. 
State 
State 
State 
State 
sute 

276, 
State 
State 
State 
State 
State 
sute 
State 
sute 
State 
sute 
State 
State 
State 
State 
State 
State 
State 
State 
State 
Sute 
State 
State 

303, 

550. 
sute 
State 
State 
Sute 
State 

578. 
State 
Sute 
State 
State 
State 


Y.  Hoffman.  261,  423. 

Y.  Hogan,  S33. 

Y.  Hollingsworth,  138. 

Y.  Holly,  360. 

Y.  Holmes,  54,  103.  2S2. 

Y,  Holtdorf,  117. 

Y.  Homan,  350. 

Y-  Honeycutt,  444. 

Y.  Hood,  341.  617. 

Y.  Hooker,  191. 

Y.  Hoover,  279. 

Y.  Hopson.  106. 

Y,  Horan.  384. 

Y.  Horton,  417. 

Y.  Houser,  393,  548,  628. 

Y.  HoYer,  306. 

Y.    Howard,   486,   499,    536, 

Y.  Howell,  481,  552,  660,  588, 

Y.  Hoyt,  567,  599. 
Y.  Hudson.  15. 16.  19,  22. 
Y.  Huffman,  454. 
Y.  Hufford,  74,  75. 
Y.  Hughes.  129,  172, 175,  176. 
864.  419,  421,  422,  460,  493. 
Y.  HuU,  25. 

Y.   Humphreys,   258,   35& 
Y.  Hunter,  13,  158.  421. 
Y.  Hurds,   219. 
Y.   Hurlbut,   494. 
Y.  Hurley,  418. 
Y.  Hutchinson,  569,  570,  587. 
Y.  Huting,  637. 
Y.  Hutson.  393. 
Y,  Ice,  531. 
Y.  Igo,  559. 
Y.  Ingalls,  282. 
Y.    Ingles,  466. 
Y-  Ingram,  598. 
Y.  Inness,  467. 
Y.  Inskeep,  326. 
Y.  Ireland,  501. 
Y.  I.  S.  S.,  155. 
Y.  lYey,  136. 
Y.  lYins.  606. 
Y.  Izard.  573. 

Y.  Jackson,  223>  244,  297. 
313,  315,  335,  3&,  624,  64a 
560- 

Y.  Jacobs.  141,  298.  401.  689. 
Y.  James,  32,  43,  55,  521. 
Y.  Jeffors,  444. 
Y.  Jenkins,  366. 
Y.   JenningSi    221,   408,  571, 

Y.  Jericho.  203. 

Y.  Jesse.  230. 

Y.  Jewell,  521. 

Y.  Jim.  232.  268,  358,  859. 

Y.  John,  667. 


CAB08  CITBD 


302,  4DT,  418,  419,  SOS,  506,  619. 
Sut«  T.  Jones,  10,  33,  34,  87,  41, 

96,  101,  158,  1^,  199,  286,  334, 

418,  498,  496.  S4S,  SW. 
Stato  T.  Jordan,  408.  046. 
Stata  V.  J,  P..  4l9. 
State  r.  Kane,  302. 

.   Kattlemann,  462,  574. 


Keach,  189. 

Kealy,  80. 

Kean,  171,  235,  276,  867, 

359. 

State  T 

Keefe.  477. 

State  » 

Keehn,  602,  568. 
Keen,  ^.  407,  410. 

State  T 

State  y 

State  T 

Keena.  136.  147,  251,  267, 

270. 

State  T.  Keener,  206,  418. 
State  T.  Kenn,  233. 
State  V.  Keith,  471. 
State  V.  KeUe;,  OOS- 
Stata  V.  Kelm,  145,  147. 


State 
Sute 

State 

State 

sute 

State 

State 

SUta 

State 

State 

State 

State 

State 

State 

State 

State 

State 

State  V.  Kuai 

State  V.  Enig) 

State 


Kemp,  453. 
KendBll,  210,  496. 
KeneatoD.   306. 
Eennade,  663,  632. 
Kenned;,  863,  413. 
Kern,  210. 
Kerr,   168. 
KeBBlerinK,  313- 
Keyes,  125. 
Ki£b;,  330,  343. 
KUcrease,  132. 
Killet.  20,  30,  663. 
Kinder,  94. 
King,  408.  648. 
Kinghorn,  44T. 
Kitmey,  603. 
Kirby,  41.  68,  68. 
Klinger,  481,  482.  630. 


„_t,  652,  640. 

....     .  Knouse,  451. 
State  T.  Knonlton,  269. 
State  T.  Koontz.  480. 
State  T.  Kring.  02,  424,  492. 
State  V.    Kringki,   86. 
State  V.  Kruiae,  89,  IIOl 
State  T.  Kye,  876. 
Stat«  V.  Eyne,  406. 
State  V.    U    Bore.   273. 
State  V.  Lace;.  414. 
State  T.  Lakey,  298. 
State  T.  Lamb,  331. 
State  V.  Lamon,  202.  400. 
State  V-  Land.  281. 
State  T,  Landry.  295. 
State  T.  Lane.  159.  167,  287. 
State  T.  lAQg,  362. 
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State  T.   I^ngdon,   161. 
State  X.  Langford,  660,  603. 
State  T.  Lapage,  610. 
Stata  T.   Larger,  610. 
State  V.   Larkin,  469. 
!jtate  V.  LAsecki,  606,  608. 
State  T.  LauTer.  20. 
Stata  V.  Lawler,  233.      ' 

Lawlor,  640. 

Leabo,  622. 

Leacb,  26.34. 

Leak,  882. 

Learned,  166,  166,  866. 

Le  Blanch,  13. 

Le  Cer(,  114.  115. 

Ledford.  127.  008. 

Le  Duff,  519,  530. 

Lee,  451,   453,  454,  466, 
DIM,   604,  568,  571,  627. 
State  V.  Lee  Doon,  493. 
Sute  r.  LeeaiDj.  462. 
State  T.   Leunig.   565. 
State  T.  Lary,  431. 
State  V.  Lewis,  47,  00,  92,  128,  466, 

470,  600,  539,  637. 
State  V.  Uncoln,  335.  341.  393. 
State  V.  lindtey,  406. 
sute  V.   '"-"    '•'•■    ■"" 
State  T- 

4B4. 
sute  V. 
Sute  1 
State  T 


State  V 
sute  V 
StaU  T 
State  T 
State  T 

sute  T 
State  T 
Sute  V 
State  T 


littlefield,  464. 

Uttacbke,  449. 

..   Lockbaum,  313, 

sute  V.  Lockbart..  117,  221. 
Sute  V.  LodUin.  470. 

Lockwood,   201,   609,  610. 

Loeb,  111,  117. 

Loehr,   499. 

Logan,  132,  133,  136- 

Long,  071. 

Longbottoms.  208,  8S& 

Long  ley,   346. 

Longtou,  98. 

Lonsdale,  642. 

Lopez,  357. 

Lord.   18. 

Love,  128. 

Lowder,  37- 

Lowry,  454,  672. 


State  V 
State  V 
Sute  T 

State  V 
Suu  T 
Sute  T 
State  V 
State  T 
sute  T 
Sute  y 
State  T 
State  y 
State  T 
Suu  T 
State  T 
State  T 
State  T 
State  T 
State  1 
sute  1 
State  1 
sute  1 
SUte  1 
State  1 


Lacker.  497. 
Luke,  281. 
Lund,  330,  388. 
Lyon,  295.  340. 
McAfee,   48.  515. 
McAllister,  160.  344,  E 
McAninch.  360. 


McBride,   567. 

McCarter,  219. 

oiaie  1.   McCarthy,  270,  363,  86S, 

366,  867. 
State  T,  McOarver,  601. 
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State 

571. 
Suto 
State 

589. 
State 
State 
State 
State 
State 
State 

258, 
SUte 

548. 
State 
SUte 
State 
State 
State 
State 
Stote 
SUte 
SUte 
SUte 
SUte 
SUte 
SUU 

suu 

SUte 
State 
SUte 
SUte 
SUte 
SUte 
SUte 
SUte 
State 
State 
State 
SUte 
SUte 
State 
State 
SUte 
State 
State 
State 
State 
St^te 
SUte 
SUte 
State 
Sute 
366. 
SUte 
State 
State 
State 
State 
State 
State 
SUte 


CA8BB  CITBD 
(Hie  flfuTM  refer  to  pacn] 


T.   Mcdanff.  282,  406^  437, 

T.  McOord,  452. 

Y.  McOormick,  560,  561,  676, 

V.  McCery.  «08. 

Y.  McOoy,  427.  481,  687. 

T.  IfbCracken,  291,  297. 

T.  McCue,  574. 

y.  McDaniel.  288. 

y.   McDonald,   42,   48»   282, 

S29 

y.  McDonnell,  648,  544,  646, 

y.   McDowell,   280. 

y.  Mace.  166,  186,  188. 

y.  MacFarland.  698. 

y.  McGaffin,  807. 

y.  McGinnin,  899. 

y.  McOlothlen,  648. 

y.  McGraw,  15. 

y.  McGregor,  176. 

y.  Mclnttre,  391. 

y.  McIntOBh,  521. 

y.  Mack,  505,  540,  542. 

y.  McKee,  448,  444,  446. 

y.  McKettrick,  859. 

y.   McKieman,  286,  847. 

y.  McKinney,  546. 

y.  McLain,  260,  386,  646b 

y.  McLennen,  407. 

y.  McMiUan,  171. 

y.  McNab,  103. 

y.  McNally.  84. 

y.   McNamara,   574. 

y.  McNaught.  574. 

V.  McNeil,  165. 

y.  McNinch,  60.  • 

y.  MacRae,  268. 

y.  Maddox,  141,  815,  480. 

y.  Madigan,  557,  561,  608. 

y.  Magrath,  396. 

y.  Mahon,  60,  66, 114. 

y.  Main,  443. 

y.  Maine,  500. 

y.  Mainor,  349. 

y.  MaUa,  433. 

y.  Mallon,  334,  600. 

V.  Malloy,  251. 

V.  Maloney,  227,  621. 

y.  Manley,  119,  191. 

y.  Mann,  28,  43. 

y.    Manning,   171,   276,   865, 

y.  Mansfield,  509* 
y.  Marceauz,  541. 
y.  Marcks,  326,  410. 
y.  Marion,  162,  326. 
V.  Marlier,  241. 
y.  Marqueze,  550. 
y.  Marren,  587. 
y.  MarshaU,  111,  680. 


SUte  y.  Martin,  189, 140,  171.  276, 

388,  452.  488,  676. 
SUte  y.  MartineB.  106- 
SUto  y.  Maarey,  806. 
State  y.  Mathers,  640. 
SUte  y.  Matthews,  189,  326. 
SUte  y.  Maarignoe,  65o. 
State  y.  May,  284,  867,  406^ 
SUte  y.  Mays,  88. 
SUte  y.  Mead,  447. 
SUte  y.  Meadows,  286. 
State  y.  Meekj  816. 
State  y.  Meeklns,  449. 
SUte  y.  Melrose,  614. 
SUte  y.  Melton,  118,  409,  410.  411. 
SUte  y.   Mercer,   522. 
SUte  y.  MerriU,  828.  881. 
SUte  T.  Merriman,  618,  630. 
State  y.   Metech,   876. 
State  y.  Mewherter,  641. 
SUte  y.  Meyer,  648,  618. 
SUte  y.  Meyers,  118,  166,  288,  400, 

576. 
State  y.  Biichael,  688. 
SUte  y.  Middleton,  140. 
State  y.  Milam,  627. 
State  y.   MiUer,  82,  88.  130,  152, 

250,  831,  406,  494,  622.  549,  660. 
Sute  y.  Miles,  670.     . 
SUte  y.  Millican.  639. 
SUte  y.  Mills,  101.  564. 
State  y.  Minaki,  488. 
State  y.  Minton,  614. 
SUte  y.  Mitchell,  414,  419. 
State  y.  Mix,  556. 
State  y.   Moberly.  586. 
SUte  y.  Molier,  206,  381,  383. 
State  y.  Montagne,  340,  342,  844. 
SUte  y.     Montgomery,     421,     422, 

571. 
SUte  y.  Moody,  156,  500,  530. 
State  y.  Moor,  444.  445. 
Sute  y.  Moore,  20,  62,  147,  829, 

378,  880,  886,  506.  606. 
Sute  y.  Moran,  493. 
SUte  y.  Morea,  520,  527. 
SUte  y.  Morey,  263. 
State  y.  Morgan.  165,  806. 
State  y.  Morphin,  328. 
State  y.  Morris,  124,  152,  406. 
State  y.  Morse,  235. 
Sute  y.  Morton,  826. 
Sute  y.  Moses,  183. 
sute  y.  Moss,  421,  422. 
SUte  y.  Mott,  208. 
State  y.  Mowry,  59. 
Sute  y.  Mueller,  406. 
Sute  y.    Mair,    456. 
Sute  y.  Mulkem,  603. 
State  y.  Munch,  287. 
State  y.  Munger,  235.  284,  816,  896> 
SUte  y.  Mnrdock,  230. 


CASES  CITED 
[Tbe  flgures  r%ter  to  paces] 
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State 
State 

258, 
State 
State 
State 
State 
State 
State 
State 
State 
State 

632. 
State 

330, 

346, 
State 
State 
State 
State 
State 
State 
State 
State 
State 

503. 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 

354, 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 

557. 
State 
State 


Y.  Hardy,  480,  484. 

▼.    Murphy.    116,    117.    287, 

325,  326,  624. 

y.  Murray,  25. 

▼.  Myers,  137,  206,  560. 

T.  Myrick.  4d3. 

▼.  Nagle,  327. 

y.  Nail,  352. 

y.  Naramore,  200. 

y.  Narcarm,  433. 

y.  Narrows  Island  Club,  816. 

y.  Nash.  468,  481,  527.  572, 

y.  Nelson,  110,  323,  325,  328, 
333,  334,  337,  342,  343.  345. 
588. 

y.   Nerboyig,   00. 

y.    Newfane,    140. 

y.  Newton,  828. 

y.  Nichols.  336.  643. 

y.  Nickleson,  306,  494. 

y.  Nieburg,  540. 

y.  Niers,  196. 

y.  Niles,  603. 

y.  Nixon.  167,  251,  293,  401, 

y.  Noble,  214,  216w 

y.  Noland,  284. 

y.  Nordstrom,  579,  638. 

y.  Norman,  455. 

y.  Norton>  160,  490. 

y.  Norvell,  450,  451.  456. 

y.  Nowell,  348, 

y.  Noxon,   293. 

y.  Nulty,  365. 

y.  Nyhus,  490. 

y.  Oakley,  259. 

y.  O'Bannon,  199.  303. 

y.    OTBrion,    315,    316.    848, 

503,  559. 

y.  O'Connor,  77. 

y.  Odell,  446. 

y.  O'Donald,  855. 

y.  O'Donnell,  279.  284,  317. 

y.    0'r>riscoil,    527. 

y.  Offutt,  279. 

y.  O'Grady,  549. 

y.  Olds,  487. 

y.  Oleson,  456. 

y.  Oliver,  65- 

y.  O'Neal,  550. 

y.   O'Noil,  329,  577. 

y.  Orrcll,  296. 

y.  Orrick,   505. 

y.  Ostrander,   140. 

y.  Owen,  153,  183,  381. 

y.  Owens,  390. 

y.  Oxcndine,  503. 

y.  Palmer,  18,  259,  324,  829, 

y.  Pankey,  485,  668. 
y.  Papa,  547. 

Glabk  Cb.Pboc.(2d  Ed.) — 46 


State  y.    Parish.    406,    451.    466. 

468. 
State  y.  Parker,  26.  189,  279,  306, 

324,  446,  565.  556.      . 
State  y.  Parmelee,  413. 
State  y.  Passaic  Agr.  Soc,  437. 
State  y.  Paterno.  443. 
State  y.  Patrick,  222,  263.  % 

State  y.    Patterson,   80,    110,    112, 

190,  288,  618,  619.  6^,  626. 
State  y.  Paul,  192. 
State  y.  Pauley.  12. 
State  y.  Pay.  88. 
State  y.  Payne,  446. 
State  y.  Peacock,  496,  498. 
State  y.  Perkins.  806. 
State  y.  Perry,  98,  181,  192,  557. 
State  y.  Peters,  235.  373,  376. 
State  y.   Peterson,   366,    392,   394, 

639. 
State  y.  Pettit,  548. 
State  y.  Peyton,  6. 
State  y.  Phelps,  321,  361,  608. 
State  y.  PhUlips.  446,  453,  612. 
State  V.  Phinney,  58,  59,  205. 
State  y.  Pierre,  172. 
State  y.  Pike,  175,  176. 
State  y.  Pile,  349. 
State  Y.  Pitte,  137. 
State  V.  Place,  560. 
State  y.  Plunket,  260.  261,  304. 
State  y.  Pollet,  499. 
State  ▼.  Pomeroy,  86. 
State  y.  Populus,  555. 
State  y.  Porter,  335. 
State  y.  Potter,  427,  519,  588,  653. 
State  V.  Potts,  243,  517. 
State  y.  Powell;  148,  453. 
State  y.  Prater.  503. 
State  V.  Pratt,  284. 
State  Y.   Prescott,  559. 
State  y.   President,   etc,   of   N.   J. 

Turnpike  Co..  225. 
State  V.  Presley,  547. 
State  y.  Preuss,  180. 
State  y.  Price.  160,  161,  296,  407 
State  y.  Primeaux,  484. 
State  y.  Pritchett,  498. 
State  y.  Pueh.  25,  60. 
State  y.  Pullens.  241.  246,  393. 
State  y.  Purdie,  413.  ' 

State  y.  Push,  617. 
State  y.   Quarrel,   516. 
State  y.  Queen,  40. 
State  y.  Quimby,  129,  624. 
State  y.  Quinn,  500. 
State  y.  Baiford,  304. 
State  y.  Railroad  Co.,  303. 
State  y.   Raines,  306. 
State  y.   Rainsberger,  480. 
State  y.  Randolph,  110,  639.  649. 
State  y.  Rankin.  456. 
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State 
State 
State 
State 
State 
State 
State 

State 

516, 
State 
State 
State 
State 
State 
State 
State 
State 

879, 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 

242. 
State 
State 

407, 
State 

141. 
State 
State 
State 
State 
State 
State 
State 
State 
State 

G13. 
State 
State 
State 
State 
State 
State 
State 
State 


CASES  CITED 
[The  figures  refer  to  pases] 


y.   Ratts,   359. 

V.   Raven,   616. 

▼.  Ray,  449. 

▼•  Raymond,  206. 

y*    Reckards,    497. 

y.  Rector,  206,  231.  418. 

y.    Redman,   442,   444,    450, 

y.  Reed.  137,  287,  462,  493. 
549,  550.  561.  619,  620,  650. 
y.  Reeves,  418,  427. 
V.  Reid,  290.  536. 
y.  Reidell,  636. 
y.  Renfrow,  423. 
y.  Renkard,  814. 
y.  Reonnals,  13. 
y.  Reuff,  660. 

y.    Reynolds,   166,   316,   373, 
390,  453. 
y.  Rheams,  545. 
y.  RJhodes,  451. 
y.  Richards,  553. 
y.  Richter,  79. 
y.   Ricketts,   564. 
y.  Rickey,  141,  417,  419. 
y.  Riddle.  267. 
y.  Rider,  16. 
y.   Ridley,   6. 
y.  Riebe,  24a 
y.  Riffe,  418. 
y.  Riggs,  610. 
y.  Riley.  151,  271. 
y.  Ripley,  359. 
y.  Ritty.  96. 
y.  Roach,  278,  282,  419. 
y.  Roane,  52.  62. 
y.  Roberts,  5,  50,   189,  191, 

y.  Robertson,  327. 

y.    Robinson,   21,    162,   282, 

443    549. 
y.  Rockafellow,  103,  129,  140, 

y.  RoHgers,  467. 

y.  Roe,  154. 

y.  Roesener,  635. 

y.   Rohfrischt,  570. 

y.  RolUns.  118,  632. 

y.  Roper,  230. 

y.  Rose,  445,  465,  632. 

y.   Rosenbaum.   468. 

y.   Ross,   71,  467,   549,   584, 

y.  Roth,  30. 
y.  Roulstone,  351. 
V.  Round,  lo. 
y.  Rout,  257. 
y.  Rowe,  34,  116. 
y.    Rowlen,    223. 
y.  Rowley,  364. 
y.    Rucker,    230. 


State  y.  Rush.  250,  317,  574,  649. 

State  y.  Ruahmg,  390. 

State  y.  Russell.  129,  190,  191, 488^ 

500,  536,  645. 
State  y.  Rust,  306. 
State  y.  Ryan,  267,-  406. 
State  y.  Ryder,  508. 
State  y.  S.  A.  Ia.  290. 
State  y.  Salts,  290. 
State  y.   Sanders.  183.  399,  493. 
State  y.  SandUn,  498. 
State  y.  Sauvinet,  656. 
State  y.  Schaefer,  637. 
State  y.  Scheie,  408. 
State  y.  Schieler.  96. 
State  y*   Schmidt,  ^9. 
State  y.   Schoenwald.   545. 
State  y.  Schricker,  365,  366. 
State  y.   Schumm.  417. 
State  y.  Scott,  114,  342,  406,  413, 

516,  660. 
State  y.  Scribner,  185,  313. 
State  y.  Scurry,  390,  393. 
State  y.   Seamons.  287. 
State  y.    Security   Bank   of   Clark. 

420,  434. 
State  y.  Severn,  484. 
State  y.  Sexton.  284,  363,  371,  419* 
State  y.  Seymour,  282. 
State  y.  Shaeffer,  13. 
State' y.  Shank,  501. 
State  y.  Shanley,  -430. 
State  y.  Sharp,  140,  141. 
State  v.  Shaw,  46,  55,  63,  91,  213, 

304,  307,  517. 
SUte  y.    Shear,   409. 
State  y.  Sheeley,  521. 
State  y.  Shelton,  33.  43. 
State  y.  Shepard,  413  463. 
State  y.  Sherburne,  215. 
State  'y.  Sheridan,  86. 
State  y.  Sherman,  326,  623. 
State  y.  Sherrill,  390. 
State  y.  Shonhausen.  250. 
State  y.  Shores,  13a 
State  y.  Shuler.  306. 
State  y.  Sides.  372- 
State  y.  Sigman,  60. 
State  v.  Silverman,  253. 
State  v.  Simien,  48^ 
State  y.  Simmons,  71.  349,  453. 
State  y.    Simpson,   267,   312,   454, 

501. 
State  y.  Sims.  50,  477,  545. 
State  y.  Slamon,  86. 
State  y.  Sloan,  151. 
State  y.  Slocum,  290. 
State  y.  Small,  14. 
State  y.    Smalleiy,   336,    340,   341, 

343 
State'  y.  Smiley,  17. 
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CABBS  CITBD 
C7%6  flgur«t  refer  to  paces] 


State  y.  Vincent,  187,  167,  420. 
State  V.   Vittum,   172,   276. 
State  v.  Wadaworth,  348. 
State  V.    Wagner,   160,   328,   B44, 

346.  346. 
State  y.  Wakefield,  464. 
State  y.  Walker,  124,  422,  448. 
State  y.  WaU,  214,  417. 
State  y.  Walsh,  241,  246,  317. 
State  y.  Walters,   647. 
State  y.  Walton,  421,  610. 
State  y.  Ward,  17,  139,  247,  828, 

417,  434,  454,  621,  647. 
State  y.  Ware,  366. 
State  y.  Wairner,  468,  603. 
State  y.  Warren,  32a 
State  y.   Wasden,   168. 
State  y.  Washingtozi.  867. 
State  y.  Waters,  407. 
State  y.  Watson,  98.  807,  431,  434. 
•State  y.   Watts,  413. 
State  y.  Way,  660. 
State  y.  Wear,  477. 
State  y.  Weare,  364. 
State  y.  Weatherspoon,  446. 
State  y.  Weatherwax,  107. 
Stete  V.   Weaver,  223,  381,  382. 
State  y.   Webb,   442. 
State  y.  Weber,  564. 
State  y.  Webster,  171,  816,  620. 
State  y.  Weed,  34,  41,  44. 
Statexy.  Weeks,  566,  56& 
State  y.  Welch,  307. 
State  y.  Weldon,  638.  639. 
State  y.  Welker,  295. 
State  y.    Wellman,    112. 
SUte  V.  Wenzel,  86,  71,  110. 
State  V.  West,  495,  573,  616. 
Stete  y.    Wheeler,    240,    243,    247, 

383,  467. 
Stete  y.  Whipple,  442. 
Stete  y.  Whiskey,  84. 
Stete  y.  Whitaker.  34,  37. 
Stete  V.  White,  362,  364.  406,  408, 

414,   469.  497. 
State  y.  Wliitney,  205,  206. 
State  V.  Wbitson.  445,  600.  601. 
Stete  y.  Whitt,  230. 
Stete  y.  Whitton,  139,  483. 
Stete  y.  Wick,  521. 
Stete  V.    Wilcox,    127. 
Stete  y.  Wilkins,  601. 
Stete  V.   Williams,    111,    158.   169, 

161,  171,  198,  226,  257,  259,  297, 

303,  828,  336,  388,  411,  421,  430, 

449,  460,  518,  519,  561,  581,  687, 

600. 
Stete  y.  Williamson,  629. 
Stete  y.  Willis,  295. 
Stete  y.  Wilson,  222,  391,  421,  546, 

549,  661,  662,  661,  564.  569,  619. 


State  y.  Wimberly,  205,  232,  883, 

413. 
Stete  y.  Wlmbush,  28.  29,  86. 
Stete  y.  Winchester,  486,  488,  648. 
Stete  y.  Winninger.  101. 
Stete  y.  Wise,  97.  667. 
State  y.  Wiseback,  461. 
Stete  y.  Wishon,  420. 
State  y.  Witham.  245. 
Stete  y.  Witt,  393. 
Stete  y.  Wolcott,  132,  138. 
State  y.  Wood,  325,  6ia 
Stete  y.  Woodard,  843,  348. 
State  y.    Woodley,    IIU 
State  y.   Woodrow,  276. 
State  y.   Woodruff,   445. 
Stete  y.  Woods,  88,  9& 
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Wilson,  £ 
Wilson,  Ii 
Wilson  y.  i 
Wilson  y.  i 
Wilson  y.  ( 
Wilson  y.  i 
Wilson  y.       i 

410,  450     i 

574. 
Wilson  y. 
Winbum  i 
WinebiddU     . 
Winfield  y. 
Wingard  y     • 
Wingfield's     I 
Winn  y.  S     t 
Winslow  y. 
Winsor  y.      i 
Wisdom  y.     i 
Wise  y.  St    i 
Withers  y. 
Withers  y.     I 
Withers  y.    i 
Withipole's    \ 
Witt  V.  Sti    ! 
Witten  y. 
Wofford  y. 
Wohlfopd  y    1 
WohlgemutJ 
Wolf  y.  Co    . 
Wolf  y.  St   : 
Wolfforth  ^ 
Womack  y. 
WoDg  y.  Ci   ' 
Wong  Yung  I 
Wood,  In  v\ 
Wood  y.  Br  \ 
Wood  y.  Co  I 
Wood  y.  Fl  : 
Wood  y.  Bo  i 
Wood  y,  St  I 
Woodburne'i 
Woodford  v 
Woodford  y.  I 
Woodin  T.  I  i 
Wooding  V. 
Woodruff  y. 
Woods  y.  P(  i 
Woods  y.  S  I 
Woodsides  y. 
Woolfolk  y.  i  I 
WooUey  y.  £ 
Woolnoth  V. 
Work  y.   Co 
Work  y.  Sta 
Wormeley  y. 
Wortham  y. 
Worthington 
Wragg  y.  Pe 
Wray,  Ex  pi 
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Wray  t.  People,  480. 
Wrezford  ▼.  Smith,  52. 
Wright  T.  dements.  240. 
Wright  T.  Com.,  221, 
Wright  T.  Court,  60,  67,  80. 
Wright  T.  Keith,  67,  60. 
Wright  V.  People.  573. 
Wright  V.  Rex,  202. 
Wright  T.  State,  154.  443,  450. 
Wright  ▼.  Tatham,  628. 
Wrote  T.  Wigges,  462,  463. 
Wyatt  Y.  Aland,  212. 
Wyatt  Y.  State,  403,  559. 
Wynn  y.  State,  570. 


/ 


Yaner  y.  People,  96. 
Yarber  y.  State,  571. 
Yarforoog^,  Bz  parte,  657. 
Yart)F0ugh  y.  Com.,  114. 


Yater  y.  State,  48a 

Yates  Y,  People,  26,  69.  66,  661. 

Yeldell  y.  State,  539,  58a 

Young  T.  People,  111. 

Young  Y.  Rex,  336»  342,  344,  349. 

350,  862.  355. 
Young  Y.  State,  161,  168.  324.  553. 

624,  625. 
Ysaguirre  y.  State,  561. 
Yudkin  y.  Gates,  660. 


Zacfaary  y.  State,  469. 
Zarresseller  y.  People,  357. 
Zeigler  v.  Com.,  142. 
Zellers  y.  State,  391,  393. 
Zembrod  y.  State,  106. 
Zoboroeky  y.  State,  191. 
Zoldosko  Y.  State,  630,  644. 
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A 

ABATEMENT, 

See  Plea  in  Aba|;ement. 

ABBREVIATIONS, 

Use  of,  in  indictment,  203,  287. 

ABSENCE, 

Of  the  accufled,  during  preliminary  examination, ! 

Daring  the  trial,  492. 
Of  judge  during  trial,  502. 
Of  defendant  as  ground  for  continuance,  479. 
Of  defendant's  counsel  as  ground  for  continuanc< 
Of  witnesses  as  ground  for  continuance,  480. 

ACCESSARIES, 

Jurisdiction  of  offense,  18. 
Indictment  against,  353. 

ACCUSATION, 

Mode  of  accusation,  122. 
Necessity  for  formal  accusation,  122. 
Necessity  to  use  form  prescribed  by  statute,  122 
See,  also,  Complaint;    Indictment;    Informa 

ADDITION, 

Of  defendant,  pleading,  174. 
Of  third  persons,  277. 
See,  also,  Names. 

ADJOURNMENT, 

Of  preliminary  examination,  89. 
See,  also.  Continuance. 

AFFIDAVITS, 

On  application  for  continuance,  483. 
On  application  for  change  of  venue,  487. 
Of  jurors,  to  impeach  verdict.  574. 

AGGRAVATING  CIRCUMSTANCES, 
Allegation  of,  237. 

AIDER  BY  VERDICT, 
In  general,  367. 

ALTERNATIVE  ALLEGATIONS, 
In  general,  199. 
Rejection  of  matter  as  surplusage,  210. 

Clark  Cb.Pboc.(2d  Ed.)     (715) 
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AMEIGUnr. 

Id  Indictment,  202. 
AMENDMENT, 

Of  Indictments,  363. 

Of  caption  ol  indictment,  161,  364. 

Of  information,  364. 

Effect  of  modem  Btatatee,  364. 

Of  plea  in  abatement,  436. 

Of  Terdict,  565,  66T. 

See,  also.  Aider  bj  Verdict ;  Formal  Defecta, 
ANIMALS, 

Deacription  of,  259. 
Dead  animals,  262. 
ANTICIPATINQ  DEFENSES. 

Not  necenarj  in  pleading,  197. 
APPEAL, 

In  general,  68a 
By  state,  453,  589. 
ARGUMENT, 

Of  counset  638, 
ARBAIGNME1*T, 
In  general,  421. 
Neceesity  for,  421. 
Od  new  trial,  423. 
On  appeal  from  justice's  eonrt,  428. 
On  change  of  Tenne,  423. 
Manner  of,  423. 
Standing  mate,  425. 
Deafness  and  dumbness,  42& 
Insanity,  426. 
Joint  defendants,  426. 
ABBBST, 

In  general,  24. 

Bights  and  liabilitisa  of  parties,  lawfnl  arrest,  20L 

Unlawful  arrest,  26. 
By  warrant,  27, 

Issuance'  of  warrant,  27. 
'  Bmch  warrant.  28, 
Necessity  for  complaint,  28. 
Sufficiency  of  complaint.  29. 
Competency  of  complainant,  30. 
Evidence  to  authorise  issuance  of  warrant,  SSL 
Sufficiency  of  warrant,  32. 
Form,  33,  34. 
Jnrisdiction,  83. 
Time  of  issuance,  S3. 
Contents,  34. 
Before  whom  warrant  retamable,  S7> 
Ufe  of  warrant,  3& 
Alteration,  38. 
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ABBBST— Oontinned, 

Execution  of  the  warrtint,  38. 

The  warrant  as  a  protection  to  the  officer,  41, 
Arrest  without  a  warrant,  46. 

B;  officer,  46. 

B;  private  person,  SI. 
Aasietlug  officer,  posae  comitatui,  54. 
Hn«  and  cry,  C8. 
Time  of  arrest,  ST. 
Notice  of  purpose  and  autbority,  58. 
Uk  of  force  in  effectinx  arrcaC,  60. 
Br^ahing  doora,  windows,  etc.,  63. 
What  coustiCutes  an  arrest,  66. 
Duty  after  arrest,  67. 

Authorized  arrest  in  unauthorized  manner,  63. 
TebinK  property  from  person  arrested,  85. 

See,  also,  Bail;   FugitiTes  from  Justice;   Habeas  Corpus;   Prelimi- 
nary Examination ;  Searcbes  and  SeiEures. 
ARREST  OP  JUDGMENT, 
In  geoeral,  5T5. 

Motion  in  arrest  after  pleadlnc  gnilty,  481. 
Effect,  former  jeopardy,  450. 
ATTORNEYS, 

For  the  state,  who  may  act,  505. 
For  defendant,  appotntment,  S05. 
On  preliminary  examination,  V2, 
Openine  of  case,  632. 
Arguments  of,  SS8. 
Misconduct  of,  534,  S38. 
AUTREFOIS  ACQUIT  AND  CONVICT.  PLBAS  OP, 
In  general,  439,  469. 
Necessity  for  plea,  460. 
Character  and  sufficiency  of  plea,  469. 
Pleading  over  in  plea,  470. 
Reply  and  issue  on  plea,  470. 
Demurrer  to  plea,  470. 
When  bad  tor  duplicity,  470. 
Right  to  plead  over  after  plea  is  overruled,  470. 
Time  of  pleading,  471. 
Degree  of  certainty  required,  471. 
What  constitutes  former  jeopardy,  442. 
Jurisdiction  of  former  court,  446. 
Characterot  court  447,  455. 
Courts-martial  and  state  courts,  456. 
Errors  and  irretrularities  on  former  trial,  447. 
Insufficiency  of  former  Indictment,  448. 
Variance  between  former  indictment  and  proof.  449.' 
Former  judgment  executed,  450. 

Mistrial  through  defendant's  fault  or  by  consent,  450. 
Verdict  set  aside,  judgment  arrested  or  reversed,  new  trial,  451. 
Writ  of  error  or  appeal  by  state,  453. 
New  trial  after  scguittal,  453. 
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AUTREFOIS  ACQUIT  AND  CONVICT,  PLEAS  OF— ConUnued, 
Eifect  of  fraud  on  former  proBecution,  454. 
Several  sovereignties,  456. 

Violation  of  statute  and  of  municipal  ordinance,  455^ 
Necessity  for  former  judgment,  456. 
Identity  of  offenses,  457. 

B 

BAIL, 

In  general,  99. 

Jurisdiction  to  admit  to  bail,  100. 

Liability  of  magistrate  for  refusing  or  delaying  to  admit  to  bail,  101. 

Right  to  release  on  bail,  102. 

Sufficiency  of  bail,  105. 

Sufficiency  of  sureties,  justification,  100. 

Who  may  become  bail,  106.  ^ 

Remedy  of  tUe  accused  on  denial  of  bail,  107,  651. 

The  bail  bond  or  recognizance,  108. 

Release  of  sureties,  113.  • 

Arrest  and  surrender  of  the  accused,  114. 
Breach  of  bond  or  recognizance,  or  forfeiture  of  bail,  115» 

4 

BENCH  WARRANT, 
For  arrest,  28. 

BILL  OF  PARTICULARS, 
In  general,  499. 

BINDING  OVER, 

See  Bail;   Recognizance. 

BOND, 

To  keep  the  peace,  or  for  good  behavior,  % 
See  Bail. 

BREACH  OF  PEACE, 

Surety  to  keep  the  peace,  2. 

BURDEN  OF  PROOF, 
See  Evidence. 

c 

caption; 

Of  indictment,  158. 

What  it  should  show,  159. 

Showing  as  to  court,  159. 

As  to  place  of  holding  court,  159. 

As  to  time  of  presenting  indictment,  160. 

Name  of  judge  or  judges,  160. 

That  finding  is  upon  oath  or  affirmation,  160. 

Names  of  grand  jurors,  160. 

Number  of  i;rand  jurors,  161. 

Qualifications  of  grand  jurors,  161. 

Reasons  for  affirming  instead  of  swearing  jurors,  161.  , 

Amendment,  161. 

Reference  to  other  parts  of  record,  162. 
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CBRTAINTT, 
See  Pleadinir* 

CHALLENGE, 

Of  jurors,  see  Grand  Jury;  Petit  Jury. 

CHANGE  OF  VIBNUB. 
In  general,  485. 
On  application  of  state,  486. 
On  application  of  defendant,  485,  486. 
Grounds,  486. 
Affidayits,  487. 
Discretion  of  court,  487. 
Number  of  applications,  488. 
Joint  defendants,  488. 
Erroneous  denial  of  motion,  effect  on  Jurisdiction,  480 

CHARGE  OP  COURT, 
To  grand  jury,  181. 
To  petit  jury,  see  Instructions. 
Charging  crime  in  different  ways,  333,  334. 
See,  also,  Indictment. 

,CLERICAIi  ERRORS, 

In  the  indictment,  170,  205. 
In  statement  of  time,  286. 
In  yerdict,  569. 

COERCION, 
Of  jury,  667. 

COLLATERAL  ATTACK, 
On  judgment,  5. 

C0MME2NCEMENT, 
Of  indictment,  166. 

See,  also.  Pleading. 
Of  separate  counts,  344. 

See  Time  of  Prosecution. 

COMMITMENT, 

By  magistrate,  118. 

Sufficiency,  120. 

Effect  of  errors  and  irregularities,  120l 

COMPLAINT, 

For  issuance  of  warrant  of  arrest,  27. 
For  issuance  of  search  warrant,  82. 
On  preliminary  examination,  91. 
In  prosecutions  in  inferior  courts,  140« 
Form  and  sufficiency,  see  Pleading 

CONCLUSION  OF  INDICTMENT, 
In  general,  356. 
Against  the  peace,  etc.,  356. 

Of  what  government,  357. 
Against  the  form  of  the  statute  (contra  formam  statui 

When  necessary,  358. 

Statuti  or  statutorum,  360. 
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OpNCSLUSION  OF  INDICTMENT— Continued, 
Rejection  as  surplusage,  321,  361. 
Seyeral  counts,  344,  360. 
Constitutional  and  statutory  provisions,  362. 
"To  the  great  damage  of,**  etc.,  362. 
•To  the  evil  example  of  all  others,"  362. 
'To  the  great  displeasure  of  Almighty  God,*'  862. 
*To  the  common  nuisance,'*  etc.,  362.  i 

CONCLUSIONS  or  LAW, 
See  Pleading. 

CONDUCT, 

Of  judge,  536. 

Of  the  jury,  554. 

Of  attorneys,  see  Attomey>i 

Of  trial,  see  Trial. 

CONDUCT  OF  TRIAL, 
See  TriaL 

CONCESSION, 

Or  plea  of  guilty,  42& 

After  plea  of  not  guilty,  427,  429. 

After  demurrer,  427. 

After  plea  to  the  jurisdiction,  in  abatement,  or  specially  In  bar, 
427. 

Withdrawal  of,  to  plead  not  guilty,  427,  429. 

Effect  as  a  waiver  of  errors  and  defects  in  pleading,  431. 

Implied  confession,  or  plea  of  nolo  contendere,  430. 
Extrajudicial  confessions  as  evidence,  see  Evidence. 

CONSENT, 

Cannot  confer  jurisdiction,  7,  122. 

Cannot  cure  fatal  defect  in  indictment,  123. 

To  entry  of  nol.  pros.,  155. 

Of  defendant,  to  di^harge  of  jury,  443. 

Waiver  of  right  to  be  present  during  trial,  see  Presence  of  Defendant* 

Waiver  of  jury  trial,  see  Petit  Jury. 

CONSOLIDATION, 
Of  indictments,  504. 

CONSTITUTIONAL  LAW, 
See  specific  tides. 

CONTINUANCE. 

Right  to  speedy  trial,  476. 
On  application  of  state,  476. 
On  application  of  defendant,  478. 

Want  of  preparation,  478. 

Absence  br  sickness  of  defendant,  479. 

Absence  or  sickness  of  defendant's  counsel,  479l 

Absence  of  witnesses,  480. 

Local  prejudice  or  excitement,  482. 

Practice,  affidavits,  483. 

Joint  defendants,  484. 
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CONTINDAis'CE—ContiDned. 
DtBcretioD  ol  court,  4S1. 
Ot  preliminarr  examination,  88. 


CORONER'S  INQUISITION, 

In  general,  148. 

Ab  dbpensins  witb  necasHity  for  prelimiuair  examination,  S 
OOUNSBL, 

For  the  Btate,  who  ma;  act,  COS. 

For  the  defendant,  appointment,  COS. 

At  preliminflry  eiamlnation,  BZ 

Argument  of,  S3S. 

Miaconduct,  534,  S38. 

Sickness  Or  absence  of,  as  ground  for  continuance,  477,  47&. 
COUNTS, 

See  Joinder  of  Conuts  and  Blectioo. 
COUNTY, 

See  Place  of  Trial;  Pleading ;   Teuuti 
COUNTY  ATTORNEY, 

See  Atton^eys. 
COURTS. 

Ot  criminal  jariaditition,  S. 

Effect  of  illegality  in  crMtlon  or  conatitation  of,  S. 

Plate  of  BittinK,  6. 

Time  of  dtting,  6. 

Number  of  judges,  S. 

De  facto  court  or  Judge,  C. 

Collateral  attack  on  Judgment,  6. 

Jnrisdictian  by  consent,  T. 

The  various  state  conrbt,  8. 

The  federal  courts.  9. 
See  Jurisdiction. 
CRUEL  PUNISHMENT, 

In  general,  6S4. 
CUSTODY, 

Of  the  jnry,  664. 

Of  defendant  daring  trial,  491. 


DB  PAOTO, 

Judge  or  court,  8, 
DEFENSES, 

Matters  of  dafenat  naad  not  be'Bntidpat«d  In  pleading,  196L 
CUBK  Cb,Pboo.(2d  Ed.) — *6  ' 
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DBLAY, 

In  granting  preliminary  examination,  89. 

See  Continuance ;  Time  of  Prosecution ;   Time  of  TriaL 

DELIBERATIONS, 
Of  the  jury,  554. 

DBMURRBR, 

To  indictment,  436. 

Necessity  for,  438.  * 

General  or  special,  437. 
-    Time  of  demurring,  428,  438. 

Indictment  good  in  part,  437. 

Withdrawal  of,  to  plead  guilty,  427. 

Effect  of  sustaining,  438. 

Defects  cured  hy  am^idment,  438. 
See,  also,  Amendment. 
To  plea  in  abatement,  434. 
To  plea  of  autrefois  acquit  or  conyict,  470. 
Pleading  over,  after  demurrer  to  indictment,  427,  437. 

After  demurrer  to  plea  in  abatement,  435. 

After  demurrer  to  replication  to  plea  in  abatement,  436w 
To  evidence,  553. 

DEMURRER  TO  EYIDENCB, 
In  general,  558. 

DISCHARGE  OF  JURT, 
Effect,  448. 

DISJUNOnVB  ALLEGATIONS, 
In  general,  19Q. 
Rejection  as  surplusage,  200. 

DISQUALIFICATION. 

Of  jurors,  see  Grand  Jury;   Petit  Jury. 
Of  judge  as  ground  for  change  of  venue,  480. 

DISTRICT  ATTORNEY, 
See  Attorneys. 

DUPLICITY, 

In  general,  322. 

Rejection  of  matter  as  surplusage,  210,  329. 

Effect,  322,  330. 

In  special  plea  in  bar,  428. 

In  plea  of  autrefois  acquit  or  convict,  470l 


BLBCjriON, 

Between  counts,  see  Joinder  of  Counts  and  Election. 
Between  several  offenses  shown  by  the  evidence,  329,  398l 

ERROR,  WRIT  OF, 
In  general,  588. 
By  state,  589. 


IMDBX  ! 

rni«  flsures  refer  to  pases] 

EVIDENOB, 

Facts  in  issue,  590. 

Facts  relevant  to  facts  in  issue,  592. 

Facts  necessary  to  explain  or  introduce  relevant  facts,  596. 

Motive,  597. 

Preparation,  699. 

Subsequent  conduct  or  condition  of  defendant,  599. 

Statements  accompanying  acts,  601. 

Statements  in  presence  of  defendant,  601. 

Conduct  and  complaint  by  person  injux^d,  602. 

Res  gestae,  604. 

Other  cijmes,  605,  607. 

Acts  and  declarations  of  conspirators,  612. 

Hearsay,  615. 

Declarations  of  persons  other  than  defendant,  615. 

Dying  declarations,  617. 

Admissions  and  declarations  by  defendant,  620. 

Confessions,  621. 

Evidence  given  in  former  proceeding,  627.  , 

Opinion  evidence,  628. 

Experts,  629. 
Character,  631. 

Evidence  wrongfully  obtained,  633. 
Presumption  of  innocence,  burden  of  proof,  634. 
Witnesses,  their  competency,  and  mode  of  examination,  638. 
Who  may  testify,  638. 
Jhivileged  communications,  640. 

Defendant  not  to  be  compelled  to  criminate  himself,  642. 
Of  jurors  to  impeach  verdict,  574. 
Secrecy  as  to  proceedings  by  grand  jury,  142. 
Corroboration,  when  required,  643. 
Number  of  witnesses  necessary,  644. 
Excluding  witnesses  from  court  room,  644. 
Failure  to  call  witnesses,  644. 
Compelling  state  to  call  witnesses,  645. 
Ebcamination  of  witnesses,  645. 

Ehcamination  in  chief,  cross-examination,  and  re-examinat  : 

645. 
To  what  matters  cross-examination  and  re-examination  n:  i 

be  directed,  646. 
Leading  questions,  646. 
Questions  proper  on  cross-examination,  647. 
Exclusion  of  evidence  to  contradict  answers  to  questions  t<  i 

ing  veracity,  647. 
Statements  inconsistent  with  present  testimony  may  be  pro^  ■ 

64a 
Impeaching  credit  of  witness,  648. 

Offenses  against  women,  examination  of  prosecutrix,  650. 
Demurrer  to,  553. 

At  preliminary  examination,  92-94. 
Before  grand  jury,  132. 

Compelling  the  accused  to  testify  before  grand  jury,  133. 
See  Pleading  and  Proof—Variance. 
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BZAMINATION, 

Of  witiiessM,  see  EvldeiicA. 

See  Prelim  inarj  Eiandnation. 

EXCEPTIONS  AND  PROVISOS. 

In  statnte,  negativiDg  In  iDdictmcmt,  S14> 
EXCESSIVE  BAIL, 

Bee  Ball. 


EXTRADITION. 

Bee  FugitiTea  from  Jnrtlca. 
EXCLUSION, 

Of  penoDi  from  conrtroom,  489. 

F 

FEDERAL  00URT8, 

See  ConrtB;  Habeu  Ootpna. 
FOBOB, 

Use  of  Force  io  reetndninz  tbe  accused,  91. 


FORM, 

Of  lodlctmeiit,  etc  eet  Pleadins, 
FORMAL  DEFECTS, 

In  general.  165,  364,  SOT,  STL 

Cure  b;  amendment,  363. 

Aider  by  verdict,  867. 

Cure  by  itatute,  364. 

Waiver  of,  by  pleading  guilty.  4SL 
See  Clerical  Errors. 


Effect  on  plea  of  former  jeopardy,  40C 
FUGITIVES  FROM  JUSTICE, 
In  general,  69. 

iDternational  eitraditioD,  6& 
Interstate  rendition,  72. 
Trial  on  a  different  charge,  70,  72,  79; 

FugitiTca  fraudulently  or  forcibly  apprrtended,  rights,  69,  7L  80; 
See  Arrert. 
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OENERAL  ISSUE, 

See  Plea  of  Not  Guilty. 

GENERAL  VERDIOT, 
See  Verdict. 

GOOD  BEHAVIOR, 

Requiring  surety  for,  2. 

GRAMMATICAL  ERRORS. 
In  the  indictment,  170,  205. 
In  statement  of  time,  286. 
In  verdict,  509. 

GRAND  JURY, 

Jurisdiction  and  powers,  127. 
Selecting  and  summoning,  128,  138. 
Qualifications  of  jurors,  128,  138. 
Exemption  from  jury  duty,  129. 
Constitution  of,  130. 
Impaneling  and  swearing,  130. 
Number  of  jurors,  130. 
Charge  of  the  court,  131. 
Finding  indictments,  132. 

Witnesses  and  evidence,  132. 

Rights  of  persons  against  whom  diarge  is  pending, 

Effect  of  hearing  illegal  evidence,  132. 

Effect  of  compelling  the  accused  to  testify,  133. 

Presence  of  persons  in  jury  room,  134. 

The  finding  of  the  jury,  135. 

Indorsement  of  finding  on  bill,  135. 

Sufficiency  of  evidence  to  authorize  finding,  135. 

Number  of  indictments,  136. 

Resubmitting  case,  136. 

Effect  of  ignoring  bill,  136. 

Countersigning  by  prosecuting  officer,  136. 
Presentation  and  filing  of  indictment,  137. 
Indorsing  names  of  witnesses  and  of  prosecutor,  137. 
Minutes  of  testimony  before  grand  jury,  138. 
Dissolution  of  jury,  138. 
Objections  to  organization,  constitution,  and  qualificatic 

jurors,  138. 
Secrecy  as  to  proceedings,  142. 
Record  of  indictment  and  finding  thereof,  168L 
Caption  of  indictment,  see  Caption. 

GUILTY,  ^ 

See  Plea  of  Guilty. 
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HABEAS  CORPUS, 
In  geDeral»  651. 

Nature  and  history  of  the  writ,  651, 
Jurisdiction,  by  whom  issued,  653. 
Questions  reviewable,  when  discharge  granted,  653. 
Jurisdiction  as  between  state  and  federal  courts,  657. 
Application  for  writ,  by  whom,  658. 

Form  of  ap(t>lication,  659. 
Form  of  writ,  to  whom  directed,  service,  659. 
Return,  660. 
Second  application,  appeal,  661. 

HABITUAL  CRIMINALS, 

Indictment  for  second  or  third  offense,  237. 

HEARING, 

See  Preliminary  Examination. 

HUE  AND  CRY, 

See  Arrest. 

I 

IMPEACHMENT. 

Of  verdict  by  jurors,  574. 

IMPLIED  CONFESSION, 

Or  plea  of  nolo  contendere,  430. 

IMPRISONMENT,  "  ^  ^        r^  ^  a         .        a 

See  Arrest;    Bail;    Commitment;    Habeas  Corpus;    Judgment  and 
Sentence;   Preliminary  Examination. 

INCONSISTENCY, 
,     In  indictment,  20L 

INDICTMENT, 

Necessity  for  formal  accusation,  122. 
Fatal  defecU  not  curable  by  consent,  122. 
Presentment  and  indictment  distinguished,  123,  137. 
When  Ues,  124. 
When  necessary,  125. 

Finding  indictments,  132. 

Witnesses  and  evidence,  132.  ^oo   ,oq 

Rights  of  persons  against  whom  charge  is  pending,  ±66,  ld». 

Effect  of  hearing  illegal  evidence,  132. 

EfTect  of  compelling  the  accused  to  testify,  133. 

Presence  of  persons  in  jury  room,  134. 

Indorsement  of  finding  on  bill,  135. 

Sufficiency  of  evidence  to  authorize  finding,  135. 

Number  of  indictments,  136. 

Resubmitting  cases,  136. 

Effect  of  ignoring  bill,  136. 
Countersigning  of  indictment  by  prosecuting  officer,  130. 
Presentation  and  filing  of  indictment,  137. 
Indorsing  names  of  witnesses  and  prosecutor,  137. 
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INDICTMENT— Continued, 

Record  of  indictment  and  finding  thereof,  158. 
Caption  of  indictment,  158. 
Furnishing  copy  to  defendant,  498. 
Loss  of,  supplying  copy,  501. 
Consolidation  of  indictments,  604. 
Form  of  indictment,  see  Pleading. 
Sufficiency,  see  Pleading. 

Effect  of  want  of  preliminary  examination  or  irregula 
As  dispensing  with  necessity  for  preliminary  ezamina 
See,  also,  Pleading. 

INDUCEMENT, 

In  general,  ld2,  207,  240.    . 

INFERENCE, 

Cannot  aid  indictment,  101.  v 

INFORMATION, 
In  general,  144. 

Distinguished  from  indictmein;  145. 
When  lies,  145. 
Different  kinds,  145. 
Loss  of,  supplying  copy,  501. 
Form  and  sufficiency,  see  Pleading, 

INNUENDO, 

In  general,  208,  246. 

INSANITY, 

Of  defendant,  effect,  425,  497. 

INSTRUCTIONS,     , 
In  general,  542. 
Province  of  court  and  jury,  543. 

Jurors  as  judges  of  the  law,  543. 

Jurors  as  judges  of  the  &ctB,  540. 

Direction  of  verdict  hy  court,  547. 
Character  of,  whether  erroneous,  548. 
On  what  points  necessary,  550. 
Necessity  for  request  to  charge,  550.  * 

Granting  and  refusing  requests,  550l 
Objections  and  exceptions,  552. 

INTENT, 

Allegation  of,  218. 

Rejection  as  surplusage,  225. 

Variance  between  indictment  and  proof,  379. 

INTERNATIONAL  EXTRADITION, 

See  Fugitives  from  Justice. 

INTERSTATE  RENDITION, 
See  Fugitives  from  Justice. 
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JEOFAILS,  STATUTES  OP, 

In  general,  3T1. 
JOINDE^R  or  COUNTS  AND  ELECTION, 
In  senerBl,  331. 

'  Same  oOfenae  cbarged  in  different  wAjt,  833. 

Cbarsics  some  tranaactioii  as  conatitntins  different  offenses,  334. 
Joining  atatutor;  and  common  law  offense*,  336. 
Separate  and  dUtinct  offenaes,  337. 
Exceptional  doctrine  in  some  statea.  339. 
Joining  felon;  and  misdemeanor,  340. 
Effect  of  misjoinder,  342. 

Oongtruction  and  form  ol  separate  counts,  844. 
Commencement,  167,  S44. 
Conclusion,  344. 

Showing  as  to  oath  of  grand  Jarj,  188. 
Repeating  name  and  descripdon  of  defendant,  ITS- 
Reference  in  one  connt  to  matter  contained  in  anotbar,  167,  not 

169,  175,  345. 
Some  counts  bad,  effect,  34B,  671. 
JOINDER  OF  OFFENSES, 

In  a  aiogle  count,  see  Duplicity. 
In  eeparate  counts,  see  Joinder  of  Connts  and  BiecUoB. 
JOINDER  OF  PARTIES, 
In  general,  347. 

Principals  in  first  and  aecond  degree,  349,  861. 
Principal  and  accessor;,  352. 
Conviction  of  one  and  acquittal  ot  the  other,  354. 
Effect  of  misjoinder,  365. 
Several  counts,  856. 
Arraignment  and  pleas,  425. 
Continuance  aa  to  some  defendants  onl;,  481. 
Separate  trial  of  joint  defendaota,  608.  / 

■  Change  of  venue  aa  to  some  defendants  only,  48SL 
JUDGE, 

Number  of  judgea,  6. 
De  facto  judge,  6. 

Objection  Co,  by  plea  to  the  jurisdiction,  432. 
Ulsconduct  and  improper  remarks  bj,  536. 
Absence  from  court  room  during  trial,  502. 
Prejudice  or  disqualiScation  as  ground  for  change  of  venue,  487. 
See  Courta. 
JUDGMENT  AND  8BNTEN0B, 
In  genersl,  678. 
Excessive  punishment,  584. 
Cruel  and  nnusnal  punisbmeut,  684, 
Collateral  attack  on  judgment,  7. 
On  confesaion,  plea  of  guilt;,  £8. 
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jnDQMENT  AND  SENTBNOS-CoaUnved, 

On  plea  of  nolo  contenderB,  430. 

E^rideuce  in  jnitigBtion  ol  Rentence,  431. 
On  OTcrraliiit  demurrer  or  plea,  427,  437,  471. 
After  plea  In  abatement  ia  orerruled,  436. 
After  overruling  of  demurrer  to  plea  in  abatement,  439> 
After  overruling  of  demoner  to  replicaboa  to  plea,  439b 

See  Jariadiction. 
JUDICIAL  NOnOB, 

Facta  judicially  noticed,  pleading,  194. 
JURISDICTION, 
In  general,  4. 

Conrta  illegally  created  or  coutitated,  S. 
Place  of  holding  court,  5. 
Time  of  holding  court,  5. 
Number  of  judges,  S. 
De  facto  court  vr  judge.  S. 
Collateral  attack  on  judgment.  QL 
The  variona  state  courts,  & 
The  federal  eourta,  9. 

As  determined  by  locality  of  crime,  10.    See  Venua. 
To  issue  warrant  of  arrest,  32. 
To  conduct  preliminary  eiamiuatloD,  90. 
Of  magittrate,  &S. 
To  admit  to  ball,  100. 

See,  also,  Arrest;   BaU;  Commitment;   Preliminary  Examination. 
Of  grand  jury,  127. 

Effect  of  erroneoua  doiial  of  modou  for  change  of  veaue,  488^ 
By  consent,  7,  122. 
Plea  to  the  Jurisdiction,  431. 
As  bearing  on  question  of  former  Jeopardy,  446. 

See  Venue. 
JUBT, 

See  Grand  Jnry;  Petit  Jury. 
JUBT  TRIAL, 

See  Petit  Jary. 
JUSTICES  OF  THE  PEACE, 
Jurisdiction  to  puniab,  68. 

See,  also.  Arrest;  Bail;  Commitment;  Preliminary  Examination. 


K 

KNOWLEDGE, 

Allegation  of,  226. 

Rejection  as  surplusage,  228,  31^1. 

Variance  between  allegation  and  ftoot,  SSL 
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LANGUAGE, 

Of  indictment,  203. 
See,  also.  Pleading. 

LIMITATIONS. 

See  Time  of  ProsecutioiL 

LOCALITY  OF  CRIME, 
See  Venue. 

LOCAL  PREJUDICE,     ' 

As  ground  for  continuance,  482. 
As  ground  for  change  of  venue,  487, 

LOSS. 

Of  indictment  or  information,  supplying  copy,  601. 


M 

MAGISTRATES, 

Jurisdiction  to  punish,  98.  «.        ,     ^ 

See,  also,  Arrest;  Bail;  Commitment;  Preliminary  Examination. 

MAINPRISE, 
Explained,  100. 

MINERALS, 

Description  of,  264. 

MISCONDUCT, 
Of  judge,  536. 

See,  also.  Judge. 
Of  the  jury,  554. 

See,  also.  Petit  Jury. 
Of  attorneys,  see  Attorneys. 

MISJOINDEIR,  ,  ^        ^^       ^    ^.  Tjn««f;«« 

Of  offenses,  see  Duplicity;  Joinder  of  Counte  and  Election. 

Of  parties,  see  Joinder  of  Parties. 

MISNOMER, 

See  Names ;  Pleading. 

MONEY, 

Description  of,  258. 

MOTION  IN  ARREST, 
See  Arrest  of  Judgment 

MOTION  TO  QUASH, 
In  general,  416. 
Grounds,  416,  419. 
Time  of  motion,  417. 
Objections  to  grand  jury,  see  Grand  Jnry. 

MITTIMUS, 

See  Commitment. 
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NAMES, 
.    Of  defendant  in  the  indictment,  170. 
Of  third  persons  in  the  indictment,  272,  300. 
Using  initials,  171,  276. 
Middle  name  or  initial,  171,  276,  392. 
Janior,  senior,  etc.,  172,  276. 
Idem  sonans,  172,  392,  394. 
Names  of  same  derivation  differing  in  sound,  172. 
Person  known  by  more  than  one  name,  172,  276,  392. 
Name  held  out  by  defendant,  173. 
Giving  second  name  after  alius  dictus,  172,  394. 
Name  of  defendant  unknown,  173. 
Name  of  third  person  unknown,  274,  392. 
Of  corporation,  173,  276,  394. 
Variance  between  indictment  and  proof,  379,  390. 

NEW  TRIAL, 
In  general,  5S5. 
On  motion  of  state,  453. 
Plea  of  former  jeopardy,  453. 

NOLLE  PROSEQUI, 
In  general,  154. 
Effect,  443. 

NOLO  CONTENDERE, 
Plea  of,  430. 

NOT  GUILTY. 

See  Plea  of  Not  Guilty. 

NOTICE, 

AUegation  of,  225. 
Judicial,  194. 

NUMBER, 

Statement  of,  in  describing  property,  264. 

Of  judges,  5. 

Of  grand  jurors,  130. 

o 

OATH, 

To  grand  jury,  see  Grand  Jury. 

To  petit  jury,  see  Petit  Jury. 

To  oflacer  in  charge  of  jury,  see  Petit  Jury. 

OFFICERS, 

See  Arrest;   Fugitives  from  Justice;   Searchei  and  SeliQm. 

OPENING, 

Of  case  by  counsel,  532. 

OWNERSHIP, 

Allegation  of,  267. 

Variance  between  indictment  and  proof,  380. 


y 
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PARDON, 

Plea  of  pardon,  471. 
Time  of  pleading,  407. 

PARTIAL  VERDICT. 
In  general,  572. 

PARTICULARS,  BILL  OF, 
In  general,  480. 

PEACE, 

Surety  to  keep  the  peace,  2. 

PERBBdPTORT  CHALLENGE, 
See  Petit  Jury. 

PERSONAL  PROPERTY, 

Description  of,  in  the  indictment,  251« 
Written  instruments,  257. 
Money,  258. 
Animals,  259. 
Dead  animals,  2d2. 
Minerals,  264. 
Trees,  crops,  etc.,  264. 
Number  and  quantity,  204. 
Value,,  264. 
Ownership,  267. 
Name  of  owner,  see  Names. 
Variance  between  indictment  and  proof,  884. 

PETIT  JURY, 

Right  to  trial  by  Jury,  507. 

Waiver  of  right,  509. 
Famishing  defendant  a  list  of  jurors,  498. 
Number  of  jurors,  511. 
Selecting  and  summoning,  512. 
Qualification  of  Jurors,  512. 
Challenges,  512. 

To  the  array,  514. 
To  the  polls,  515. 

Principal  challenges,  515. 
Propter  defectum,  515. 
Propter  affectum,  517. 
Propter  delictum,  523. 
For  favor,  523. 
Peremptory  challenges,  524. 
Passing  jurors  at  request  of  state,  525. 
Time  and  mode  of  challenge,  practice,  526. 
Examination  on  voir  dire,  528. 
Appointment  of  triers,  529. 
Effect  of  error  in  overruling  challenge,  530. 
Exemption  from  Jury  duty,  523. 
,  Discharging  and  excusing  jurors,  530. 
Swearing  the  Jury,  531. 
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PEf^T  JCBT— Ooudnned, 

Impeachment  of  vurdict  bj  Jnron,  074. 
Discharge  ot,  effect,  443. 

Coatody,  conduct,  and  deliberationB  of  iurf,  BBi, 
Coercion  of  jarora,  567. 
Manner  of  arrlTint  at  verdict,  S67. 
Province  of,  see  Inatrttctlona. 
View  of  locus  in  quo,  833, 
See  Verdict 
PUlCB, 

See  Time  and  Place ;  Venu& 
PLACE  OF  THIAL. 
In  geneml,  10,  4S6. 

See,  also.  Venue. 
Change  of  Tenne,  486. 

On  application  of  state,  486. 
On  application  of  defendant,  486,  486, 
Grounds,  48S. 
AffidaviU,  487. 
IKscretion  of  conrt,  487. 
Nmnber  of  applications,  488. 
Joint  defendants,  488. 

Erroneoas  denial  of  motion,  effect  on  jurisdiction,  489. 
PLEADING, 

The  accDsation,  107. 

Fotoi  ot  indictment,  in  general,  157. 

SUtutorr  forms,  164,  166. 

Following  precedents,  164. 

Power  of  Uie  legislature  to  prescribe  or  dispense  with  forms,  I6S. 

Commencement  of  indictment,   160. 

Commencement  of  subsequent  ccanta,  167. 
Statement  ot  venue,  167. 
Showing  as  to  presentment,  etc.,  168. 
Showing  prosecution  by  antbority  of  state,  I6S> 
Showing  as  to  oath  or  affirmation,  169. 
Clerical  and  grammatical  errors.  170. 
The  statement,  ITO. 

Name  and  description  of  defendant,  170. 
See,  also,  Names. 
Addition  of  defendant,  174. 
Repeating  name  and  description,  ITS. 
Hffect  of  misnomer,  176. 
Statement  of  oEfense,  177. 

In  general  of  certainty,  177, 

Reasons  for'  requiring  certainty.  178. 
Degrees  ot  certainty,  179. 
Strictness  In  applying  rules,  180. 
Stating  ingredients  of  offense,  ISL 
Facts  to  be  stated,  and  not  conclusions  of  law,  184. 
Descending  to  particulars  to  identify  offense,  lan. 
Mode  of  averment,  argument,  and  inference,  l&l. 
Unnecessary  matter  not  to  b«  stated,  193. 
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PLEADING— Continued, 

Facts  necessarily  implied  from  facts  stated,  193, 
Facts  judicially  noticed,  194. 
.    Conclusions  of  Taw  from  facts  stated,  195. 
Matters  of  evidence,  195. 
Matters  of  defense,  196. 
Facts  not  known,  198. 
Disjunctive  or  alternative  allegations,  199. 
Repugnancy,  201,  285,  294. 
English  language,  203. 
Abbreviations,  203,  287. 
Use  of  videlicet  or  scilicet,  204. 
Clerical  or  grammatical  errors,  205,  2S7. 
Inducement,  207. 
Innuendo,  208. 
Surplusage,  209. 
Allegation  of  intent,  2ia 
Allegation  of  duty,  225. 
Allegation  of  notice  and  request,  225L 
Allegation  of  knowledge,  225. 
Technical  terms  and  phrases,  228. 

In  indictments  for  treason,  230. 

"Feloniously"  in  indictments  for  felony,  230. 

Indictments  for  murder,  231,  236L 

For  rape,  232. 

For  burglary,  232. 

For  larceny,  232. 

For  robbery,  233. 

For  piracy,  233. 

Common  barret^s,  common  scolds,  etc.,  233. 

In  indictments  for  riot,  233. 

For  maintenance,  234. 

For  forcible  entry,  234. 

"Not  having  the  fear  of  God  before  his  eyes,'*  etc,  234. 

"Being  moved  and  seduced  by  the  devil,"  234. 

"With  force  and  arms,"  or  "vi  et  armis."  234. 

"Larceny,"  235. 

In  indictments  for  perjury,  235. 

For  forgery  or  counterfeiting,  235. 

Statutory  offenses,  236,  305. 
Aggravating  circumstances,  237. 

Second  or  third  offense,  237. 
Setting  forth  written  instruments,  239i 
Describing  written  instruments,  240,  257. 
Setting  forth  spoken  words,  249. 
Description  of  real  property,  250. 
Description  of  personal  property,  2SL 

Written  instruments,  257. 

Money,  258. 

Animals,  259. 

Dead  animals,  262. 

Minerals,  264. 

Trees,  crops,  etc.,  264. 
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PLEADINO— Contmued, 

Number  and  Quantity,  264. 
Value,  264. 
Ownership  of  property,  267. 
Descriptioji  of  third  persons,  272. 
See,  also.  Names. 
Addition  of  third  person,  277. 
Statement  of  time,  278. 
Time  of  day,  281. 
Continuando,  286. 

Statement  showing  prosecution  barred,  282. 
Stating  impossible  or  future  day,  28i. 
Clerical  and  grammatical  errors,  286. 
Statement  of  place,  288. 
Transitory  offenses,  291« 
Local  offenses,  293. 
Local  description,  293. 
Repugnancy,  294. 
"From"  and  "into,"  294. 
ttepeating  time  and  place,  295. 

Use  of  words  "then  and  there,"  295. 
Use  of  word  "and,"  295. 
The  word  'immediately,'*  297. 
"Instantly,"  298. 
"Being,"  298. 
Indictments  on  statutes,  299. 

Reciting  or  referring  to  statute,  300. 

Recital  of  statute  as  surplusage,  301. 

Designation  of  offense  as  surplusage,  801. 

Description  of  offense,  302. 

Necessity  to  follow  language  of  statute,  306. 

When  sufficient  to  follow  language  of  statute,  800. 

Negativing  exceptions  and  provisos,  314. 

When   indictment   professedly   on   statute  is  good   at 

common  law,  821. 
Conclusion  contra  formam  statuti  as  surplusage,  821. 
Against  principals  in  the  first  and  second  degrees,  351. 
Against  principal  and  accessory,  352. 
Against  accessory,  353. 
Duplicity,  322. 

Surplusage,  329. 
Effect,  330. 
Joinder  of  counts,  and  election,  331. 

Same  offense  charged  in  different  ways,  333. 

Same  transaction  as  constituting  different  offenses,  334. 

Statutory  and  common-law  offenses,  336. 

Distinct  offenses,  337. 

Exceptional  doctrine  in  Massachusetts  and  other  statM, 
839. 
Joinder  of  felony  and  misdemeanor,  340. 
Effect  of  misjoinder,  342. 
Construction  and  form  of  separate  counts,  344. 
Commencement,  344. 
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PLEADING— OoDtiiuied, 

Conclusion,  344. 

Reference  in  one  count  to  matter  in  another,  34S. 
Some  counts  bad,  effect,  345. 
Joinder  of  parties,  347. 

See,  also.  Joinder  of  Parties. 
Principal  in  first  and  second  degrees,  347,  351. 
Principal  and  accessory,  352. 
Joinder  of  parties  in  different  counts,  855. 
Effect  of  misjoinder,  B55. 
Several  counts,  355. 
Conclusion  of  indictment  or  information,  868. 
Against  the  peace,  etc.,  356. 

Of  what  government,  357. 
Against  the  form  of  the  statute,  358. 
When  necessary,  358. 
Statuti  or  statutorum,  800. 
Rejection  as  surplusage,  321,  361. 
Several  counts,  344,  360. 
Constitutional  and  statutory .  provisions,  862. 
"To  the  great  damage  of,"  etc.,  362. 
"To  the  evil  example  of  all  others,"  362. 
"To  the  great  displeasure  of  Almighty  God,"  362. 
"To  the  common  nuisance,'*  etc.,  362. 
Amendment,  in  general,  363. 
Of  indictment,  363. 
Of  caption,  364. 
Of  information,  364. 

Effect  of  modem  statutes  of  amendment,  364. 
Aider  by  verdict,  367.  ' 

Formal  defects  cured  by  statute,  871. 
Waiver  of  objections,  368,  371. 

See  Pleading  and  Proof— Variance. 
Motion  to  quash,  416. 
Grounds,  416,  419. 
Time  of  motion,  417. 
Demurrer,  to  indictment,  436. 
General  or  special,  437. 
Necessity  for,  438. 
Time  of  demurring,  428,  438. 
Indictment  good  in  part,  437. 
Withdrawal  of,  to  plead  guilty,  427. 
Effect  of  sustaining,  438. 
Defects  cured  by  amendment,  438. 

See,  also.  Amendment 
To  plea,  in  abatement,  434. 
To  plea  of  autrefois  acquit  or  convict,  470. 
Pleading  over  after  demurrer  to  indictment  427,  437. 
After  demurrer  to  plea  in  abatement  435. 
After  demurrer  to  replication  to  plea  in  abatement  435. 
Pleas  of  the  defendant  iu  general,  421. 
The  various  pleas,  425. 
Number  of  pleas,  successive  pleas,  426. 
Time  of  pleading,  428,  434,  471,  472r 
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PLEADING—GondDued, 
Duplidtj.  428,  470. 
Coofesaion  or  plea  ot  cuiltTi  42S. 
After  plea  of  not  gailtj,  437,  42S. 
After  demurrer,  427. 
After  plea  to  the  JorisdlctloD,  in  abatement,  or  ipedallT  in 

bar,  427. 
Withdrawal  ot,  to  plead  not  fuilty,  427.  429. 
Effect  aa  waiver  of  ercors  and  defects  in  pleading,  431. 
Implied  confessioQ,  or  plea  of  nolo  contendere,  43(L 
Plea  to  the  Jurisdiction,  431. 

Degree  of  certainty  required,  482. 
PUn  la  abatement,  432. 

Pendenc;  of  another  indictment,   433a 
Misnomer  of  defendant,  176,  433. 
Dpgree  of  certalnt;  required,  434, 
Diipliclty,  428. 
Time  of  fillof:,  434. 
After  plea  of  not  gutlty,  428. 
Demurrer  to  plea,  434. 
Issue  on  plea,  432-436.  ^ 

Right  to  plead  over  after  plea  !■  oTermled,  435. 
Quashing  plea,  435. 
Amendment  of  plea,  43S. 
Pleas  in  bar,  430. 

Special  pleas  In  bar,  439. 

After  ptea  of  not  guUtj,  423.   . 
Plea  puis  darrein  continuance,  428. 
Daplidty,  42& 

Aotrefois  acquit  and  convict,  or  former  Jeopardy.  439, 468, 
Necespity  for  plea,  460. 
(Hiaracter  and  euffictency  ot  plea,  469. 
Pleading  over  in  plea,  470, 
Beply  and  issue  on  plea,  470, 
Demurrer  to  plea,  470. 
When  bad  for  duplicity,  470. 
KJght  to  plead  over  after  plea  is  overruled,  470. 
Time  ot  pleading,  471. 
Degree  of  certainty  required,  471. 
See,  also.  Autrefois  Acquit. 
Plea  of  pardon,  471. 

Time  of  pleading,  47L 
Agreement  to  turn  state's  eridence.  47Z 
Plea  ot  not  guilty,  general  issue,  473, 
Neceolty  for,  421,  422. 
What  it  puts  in  issue,  473. 
Joint  defendants,  425. 

After  plea  In  abatement  or  specially  In  bar,  427. 
After  pleading  guilty,  427. 
Withdrawal  ot,  Co  plead  gnilty,  427. 
RepUcation,  to  plea  in  aijatement,  432-136, 

To  special  plea  in  bar,  470. 
Rejoinder,  435. 
Clark  Cb.Proc.(2d  Bd.) — 47 
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PLEADING  AND  PROOF— TARIANCE, 

la  greneral,  374. 
'  Uode  or  menner  of  committins  offenBC,  3T3. 
Surplusage,  377. 
Proof  of  part  at  charge,  378. 
Name  and  addition  of  deteDdant,  37S. 
Intent,  378. 
Knowledge.   3S1. 

Written  ingtruments  and  spoken  words,  381. 
Description  and  proof  of  real  property,  384,  400, 
Description  and  proof  of  peraonsl  property,  3S^ 
Ownership  of  property,  389. 
Name  aitd  description  of  third  persona,  390. 

See,  also.  Names. 
Ab  to  time,  395. 
As  to  place,  398. 
Indictments  on  statutes,  401. 
Eifect  of  modem  statutes,  402. 
Convfction  of  minor  offense,  403. 

Illustrations  of  the  rule,  404. 

Minor  offense  must  be  charped,  408, 

Felony  and  misdemeanor,  411. 

On  proof  of  higher  offense.  413. 
Conviction  of  higher  offense,  415. 
As  bearing  on  question  of  former  jeopardy,  448> 
PLEADING  OVER, 

See  Pleading. 
PLEA  IN  ABATEMENT,  ^ 

Id  general.  432. 

Pendency  of  another  Indictment,  433. 
Objections  to  grand  jury,  see  Grand  Jury. 
Misnomer  ot   misdescription  of  defendant,  176,  433. 
Degree  of  certainty  required,  434. 
Duplicity,  428. 
Time  of  filing,  434. 
After  plea  of  not  guilty,  428. 
Demurrer  to  plea,  434. 
Replication  and  issue  on  plea,  432-435. 
Right  to  pVcad  over  after  plea  is  overruled.  435. 
Quashing  plea,  435. 
Amending   plea,  430. 


PLEA   OF   GUILTY, 

In  general,  428. 

After  plea  'of  not  guilty,  427,  429. 

After  demurrer,  427, 
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PLEA  OP  NOT  ODrLTT. 

It)  seaeral.  473. 

Necessity  for,  421,  422. 

What  It  puts  in  iisue,  473. 

JoiDt  defendants,  42S. 

After  pleading  in  abatement  or  special!;  in  bar,  427. 

After  pleading  guilt;.  427. 

Withdrawal  of,  to  plead  guiltj,  427. 
PLEA  OF  NOLO  CONTENDERE. 

In  general,  430. 
PLEA  OF  PARDON, 

In  general,  471. 

Time   of  pleading,  471. 
PLEA  PUIS  DARREIN  CONTINUANCE, 

In  general,  428. 
PLEAS, 

See  Pleading. 
PLEAS  IN  BAR, 

See  Agreement  to  Tiirn  State's  Bvidance;   Autrefois  Amnit  anfl  Con- 
Tict,  Plea  of;    Not  Guilty,  Plea  of;    Pardon,  Plea  of;    Pleading. 
PLEA  TO  THE  JURISDICTION, 

In  general,  431. 

Degree  of  certainty  required,  432. 
POLLING  THE  JUBX, 

In  general,  667. 


PREJUDICE, 

Of   community   as   ground   for 

As  ground  for  cbange  of  fcuue,  487. 

Of  judge  as  ground  for  change  of  vei 


Whec 

Time  of  granting,  effect  of  delay,  89. 

Jurisdiction,  90. 

Cbange  ot  venue,  00. 

Mode  of  conducting  examination,  91. 

Complaint,  91. 

Attorneys,  92. 

Presence  of  the  accused,  92. 

Intimidation  and  restraint  of  the  accuaed,  92. 

Examination  of  witnesses,   92. 

Eiamination   of  the  accused,  93, 

Statement  of  the  accused,  94. 

Suffidency  of  the  evidence,  94. 
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PKBLIMIJSARY  EXAMINATION— Continued, 

Binding  over  the  witnesses,  96. 

Decision  of  magistrate  and  return,  96. 
Effect  of  want  of  examination  or  irregularities  therein,  9QL 
Presumption  of  regularity  of  proceedings,  97. 
Waiver  of  objections,  98.        ^ 
Power  of  magistrate  to  conyict  and  punish,  9& 

PRESENCE, 

Of  judge  during  trial,  602. 
Of  defendant,  during  trial,  492. 
At  preliminary  examination,  92. 

PRESENTMENT, 

Distinguished  from  Indictment,  123,  137. 

PRESUMPTION  OF  INNOCENCE, 
See  Evidence. 

PREVENTION  OF  OFFENSES, 
In  geheral,  2. 

PRINCIPAL  AND  ACCESSORY, 

Jurisdiction  of  offense,  1& 
See  Pleading. 

PROOF, 

See  Evidence;    Pleading  and  Proof— Yarianeew 

PROPERTY, 

See  Personal  Property;    Real  Property. 

PROSECUTING  ATTORNEY, 
See  Attorneys. 

PROVINCE  OF  COURT  AND  JURY, 
See  Instructions. 

PROVISOS  AND  EXCEPTIONS, 

In  statute,  negativing  in  indictment,  314. 

PUBLIC  TRIAL, 
Right  to,  489. 

PUIS  DARREIN  CONTINUANCE, 

The  plea,  428. 

PUNISHMENT, 

See  Judgment  and  Sentence;   Verdict. 


Q 

QUALIFICATION, 

Of  jurors,  see  Grand  Jtory;   Petit  Jury. 

QUANTTTY, 

Statement  of,  in  describing  property,  264. 

QUASHING  INDICTMENT, 
In  general,  416. 

See,  also,  Pleading. 
Grounds,  416,  419. 
Time  of  motion,  417. 
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BEAL  PROPERTY, 

Description  of,  in  the  indictment,  250. 

Allegation  of  ownership,  267. 

Name  of  owner,  see  Names. 

Variance  between  indictment  and  proof,  384,  400. 

REASONABLE  DOUBT, 
See  Evidence. 

RECOGNIZANCE, 

To  keep  the  peace,  or  for  good  behavior,  2. 
Binding  over  witnesses  on  preliminary  examination, 
See  Bail. 

RECORD, 

Of  indictment  and  finding  thereof,  158. 

Caption  of  indictment,  what  must  appear,  158^ 

Showing  as  to  court,  150. 

As  to  place  of  holding  court,  159. 

As  to  time  of  presenting  indictment,  160. 

Name  of  judge  or  judges,  160. 

That  finding  is  upon  oa4;h  or  affirmation,  160,  169. 

Names  of  grand  jurors,  160. 

Number  of  grand  jurors,  161. 

Qualifications  of  grand  jurors,  161. 

Reasons  for  affirming  instead  of  swearing  jurors, 

Place  from  which  jurors  were  summoned',  168. 

Amendment  of  caption,  161. 

Reference  to  other  parts  of  record,  162. 

REDUNDANCY, 
See  Surplusage. 

REJOINDER, 

In  general,  435. 

RENDITION  OF  FUGITIVES, 

See  Fugitives  from  Justice. 

REPLICATION, 

To  plea  in  abatement,  432-436. 
To  special  plea  in  bar,  470. 

REPUGNANCY, 
In  general,  201. 

Rejection  of  matter  as  surplusage,  21L 
In  statement  of  time,  285. 
In  statement  of  place,  294. 

REQUEST, 

Allegation  of,  225. 

REQUESTS, 

See  Instructions. 

RESTRAINT, 

Of  defendant  during  trial,  401. 

Of  the  accused,  at  preliminary  examination,  92L 
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SCILICET, 

Use  of,  in  indictment,  204. 

SEALED  VERDICT, 
In  general,  564. 

SEARCHES  AND  SEIZURES, 
In  general,  80. 
Complaint,  82. 
Warrant,  83. 

Execution  of  warrant,  84. 
The  warrant  as  a  protection  to  the  officer,  85. 
Taking  property  from  person  arrested,  85. 
See  Arrest. 

SECOND  OR  THIRD  OFFENSE, 
Indictment,  237. 

SECRECY, 

As  to  proceedings  before  grand  jury,  142. 

SEIZURES,  i 

See  Arrest;    Searches  and  Seizures. 

SENTENCE, 

See  Judgment  and  Sentence. 

SEPARATE  COUNTS, 

See  Joinder  of  Counts  and  Election. 

SEPARATION, 

Of  the  jury,  554. 

SEVERAL  COUNTS, 

See  Joinder  of  Counts  and  Election. 

SEVERANCE, 

Of  joint  defendants,  355,  503. 

SICKNESS, 

Of  defendant  as  ground  for  continuance,  479. 
Of  defendant's  counsel,  479. 
Of  prosecuting  attorney,  477. 

SPECIAL  PLEAS  IN  BAR, 

See   Agreement   to   Turn   State's   Evidence;    Autrefois   Acquit  and 
Convict,  Plea  of;   Pardon,  Plea  of;  Pleading. 

SPECIAL  VERDICT. 
In  general,  571. 

SPEEDY  TRIAL, 
Right  to,  475. 

SPOKEN  WORDS, 

Setting  forth  in  indictment,  249. 

Variance  between  indictment  and  proof,  381« 

STATE  COURTS, 

See  Courts;    Habeas  Corpus. 


INDEX 
[Th«  flsurca  rsf  ar  to 
STATE'S  ATTOENBT, 

See  Attome;a. 
STATUTES  OP  JEOFAILS, 
In  ceneral,  371. 


-  STATUTORY  OFFENSES, 

Indictments  on  statates,  299. 

BecitinK  or  referring  to  the  statute,  300. 

Redtal  of  statute  as  eurplnsage,  301.  .    . 

Designation  of  offense  as  surplusage,  301. 

Description  of  offense,  302. 

Necessity  to  folloi^  languaEe  of  statute,  SOS. 

Use  of  technical  tecma,  23fl,  SOS. 

Wben  sufficient  to  follow  language  j)f  statute,  300. 

Negativing  exceptions  and  proTiaos,  314. 

Wben  indictment  professedlj  on  statute  good  at  common  law, 

321.  I 

Concluston  contra  formam  statuti  as  surplusage,  321. 


To  keep  the  peace,  or  tor  good  behavior,  2. 
See  BaiL 
SURPLUSAGE, 
In  general,  209. 
Disjunctive  allegations,  209. 
Duplicitr,  210,  329. 
Repugnancy,  211. 

Erroneous  designation  of  offense.  212.  304. 
Erroneoos  redtal  ot  statute,  301. 
Erroneous  conclualon  contra  formam  statuti,  321. 
Failure  to  prove,  not  a  variance,  377. 
Allegation  of  intent,  225,  881. 
Allegation  of  knowledge,   228,   381. 
Unneceasar?  use  of  the  term  "felonlooslr,"  230. 
Allegations  as  to  property,  214,  385. 

Unnecessary  matter  of  description  not  surplosage,  214,  3 
Allegation  as  to  ownerabip  of  property,  389. 
Name  and  descriptiou  of  third  persons,  384. 
Allegations  as  to  time,  395. 
Allegations  as  to  place,  398. 
Place  stated  as  matter  of  local  description,  309. 
Use  of  videlicet  or  scilicet,  204. 
In  verdict,  569,  6T0,  673. 


INDEX 
[Til*  flsurw  rater  to  p*Kw] 


TECHNICAL  TEHMS  AND  PHRASES, 

In  general.  228. 
'       "Dnlsw^ully,"  229. 

Id  indlctmeiits  for  treason,  230. 

"FelfHilouBl;"  in  all  indictmenta  for  felony.  230,  23S. 

In  indictmenta  for  murder,  202,  231,  234,  236. 

For  rape,  232. 

For  burglary,  232. 

For  larceny,  232. 

For  robbery.  233. 

For  piracy,  233. 

Common  barretora,  common  acolda,  etc.,  233. 

In  IndictmeDta  for  riot,  233. 

For  uainteDance.  234. 

For  forcible  entry,  234. 

"Not  havlnK  the  fear  of  Ood  before  bia  eyes,"  etc.,  234 

"Being  moved  and  seduced  by  the  devil."  234, 

"With  force  and  arms."  or  "vl  et  armis,"  234 

"larceny,"  235, 

In  indictment!  for  perjury,  23S. 

For  forgery  or  counterfeiting,  235. 

Statutory  offenses,  236,  305. 

TIME  AND  PLAGE. 

Statement  of  time  in  the  indictment.  278. 

Time  of  day,  281, 

Continuando,   286. 

Statement  showing  prosecution  barrpd.  282. 

Stating  impossible  or  future  day,  2>^. 

Clerical  aod  grammatical  errori.  2S6. 

Variance,  395, 
Statement  of  place  in  the  indictment,  288. 

Transitory  offenaeB.  291. 

Local  offenses,  206, 

Local  deacription,  293. 

Surplusage,  396. 

Repugnancy,  294. 

"From"  and  "into."  294. 

Variance,  395. 
BepeatiDg  time  aod  place.  20fik 

"Then  and  there,"   2US. 

"And."  295. 

■Immediately."  297. 

'Instantly,"  296. 

"Being,"  29a 

See,  also,  Venue. 
TIMB  OF  PROSECUTION, 
In  general,  149. 

Effect  of  delay  at  common  law,  10; 
Statutes  of  limitation,  150. 
Running  ot  statute,  150. 
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TIME  OF  PROSECUTION— Contmned, 
Exceptions,  152. 
Interruption  of  statute,  152. 
Indictment  showing  prosecution  barred,  282. 

TIME  OF  TRIAL, 
In  general,  475. 
Right  t6  speedy  trial,  476. 
Continuance  on  application  of  state,  476. 
Continuance  on  application  of  defendant,  478. 

Want  of  preparation,  478. 

Absence  or  sickness  of  defendant,  479. 

Absence  or  sickness  of  defendant's  counsel,  479. 

Absence  of  witnesses,  480. 

Local  prejudice  or  excitement,  482. 

Practice,  affidavits,  488. 

Joint  defendants,  484. 
Discretion  of  court,  484. 

See,  also,  Time  of  Prosecution, 

TRESPASS, 

See  Arrest;    Searches  and  Seizures. 

TRIAL. 

Time  of  trial,  475. 

Right  to  speedy  trial,  476. 
Continuance  on  application  of  state,  476. 
Continuance  on  application  of  defendant,  478. 
Want  of  preparation,  478. 
Absence  or  sickness  of  defendant,  479. 
Absence  or  sickness  of  defendant's  counsel,  479. 
Absence  of  witnesses,  480. 
Local  prejudice  or  excitement,  482. 
Practice,  affidavits,  483. 
Joint  defendants,  484. 
Discretion  of  court,  484. 
Place  of  trial,  10,  485. 
See,  also.  Venue. 
Change  of  venue,  485. 

On  application  of  the  state,  486. 
On  application  of  defendant,  486. 
Grounds,  486. 
Affidavits,  487. 
Discretion  of  court,  487, 
Number  of  applications,  488. 
Joint  defendants,   488. 

Erroneous  denial  of  motion,  effect  on  jurisdiction,  489. 
Right  to  public  trial,  489. 

Excluding  persons  from  court  room,  489. 
Custody  of  defendant,  491. 

Restraint  of  defendant,  violence  and  intimidation,  491, 
Presence  of  the  defendant  during  trial,  492. 
Insanity  of  defendant,  497. 
Copy  of  indictment,  ^8. 
Furnishing  defendant  list  of  witnesses,  498b 
Furnishing  list  of  jurorS)  498. 
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TBIALr— Continued, 

Bill  of  particulars,  499.  , 

Supplying  lost  indictment  or  information,  50L 

Presence  of  judge,  502. 

Separate  trial  of  joint  defendants,  503. 

Consolidation  of  indictments,  504. 

Counsel  for  the  prosecution  and  the  defense,  50S. 

Opening  of  case  by  counsel,  532. 

View  by  jury,  533. 

Misconduct  of  prosecuting  attorney,  534,  539. 

Misconduct  of  judge,  536. 

Summing  up  and  argument  of  counsel,  538. 

Instructions  or  charge  of  court  x  to  the  jury,  542. 

Province  of  court  and  jury,  543. 
Jurors  as  judges  of  the  law,  543. 
Jurors  as  judges  of  the  facts,  546. 
Direction  of  verdict  by  the  court,  547. 

Character  of  the  charge,  whether  erroneous,  548b 

On  what  points  necessary,  550. 

Necessity  for  request  to  charge,  550. 

Granting  and  refusing  requests,  550. 

Objections  and  exceptions,  552^ 
Demurrer  to  the  evidence,' 553. 
Custody,  conduct,  and  deliberations  of  the  jury,  554. 
Coercion  of  jUrors,  557. 
Manner  of  arriving  at  verdict,  657. 
For  questions  relating  to  the  jury,  see  Petit  Jury. 

See  Verdict 

TRIAL  BY  JURX, 
See  Petit  Jury. 


VALUE, 

Allegation  of,  264. 

VARIANCE, 

See  Pleading  and  Proof—Variance. 

VENUE, 

In  general,  10. 

Constitutionality  of  statutes,  12. 
Homicide,  10,  19,  22. 
Assault,  19. 
Larceny,  13. 
False  pretenses,  13,  18. 
Embezzlement,  14. 
Burglary,  15. 
Robbery,  15. 
Forgery,  15. 

Uttering  forged  instrument,  15,  19. 
Threatening  letters,  16,  19. 
Libel.  17,  19. 
Bigamy,  17. 
'  Nuisance,  18. 
Abduction,  inveigling,  etc.,  18. 
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VBNUC— Contiuaed, 

Seduction,  21. 

Crimes  committed  while  personally  absent,  innocent  agent,   18,  22. 

Acceesariea   In  another   coanty,   10. 

Offenses  committed  near  count;  bomidanes,  21. 

Offenses  parti?  in  one  count;  and  parti;  in  another,  21. 

Locality  of  crime  asainat  the  United  States,  22, 

Statement  of,  in  charKing  offense,  28S. 
See  rnme  and  Place. 

Statement  of,  in  commencement  of  iodlctment,  166. 

Change  of  venue,  see  Place  of  Trial;   Change  of  Venue. 
On  preliminar;  euuniuation,  00. 
VERDICT, 

In  general,  S62. 

Direction  of,  by  the  court,  M7. 

Custody,  conduct,  and  deliberatioDa  of  jury,  06^ 

Coercion  of  juron,  657. 

Manner  of  arriving  at  verdict,  557. 

Gambling  verdict,  557. 

Inability  to  agree,  565. 

Rendition  and  reception  by  court,  503. 

Sealed  verdict,  064. 

Correction  or  retraction  by  jnry,  660. 

Poliing  the  jury,  697. 

Amendment  b;  court,  667. 

Sufficiency,  in  general,  66S> 

InformiOitieB,  660. 

Surplusage,  660.  570.  673. 

Finding  degree  of  crime,  670. 

Finding  as  to  paniehment,  57ft 

General  verdict,  344,  571. 

Special  verdict,  671. 

Partial  verdict,  572. 

Impeachment  of  verdict  by  jurors,  574. 

Conviction  of  minor  offense,  403. 

Conriction  of  higher  offenne.  414. 

Joint  defendants,  conviction  of  part,  853. 

Aider  by  verdict,  367. 


VIEW  BY  JURY, 
In  genera],  633. 

VIOLENCE. 

In  restraining  the  accused,  92,  48L 
In  matcing  arrest,  see  ArresL 
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WAIVER. 

0(  objection  to  grand  jury.  139,  140. 

0[  preliminarr  exBiniDatiou,  SS. 

Of  objections  to  want  of  pielicainarr  exAminaCioii,  or  irreeularitles 
therein,  9& 

Of  jur;  trial,  see  Petit  Jurr. 
See  Consent. 
WAERANT,  , 

See  Arrest;  Fugitives  from  Justice;  Searcbn  and  Sdinrea. 
WITNESSES. 

Before  grand  jur;,  132. 

At  prelimin(tT7  ezaminatioD,  92. 

Absence  of,  oe  ground  for  continuance,  480. 

Compelling  accused  to  testify,  before  grand  jury,  133. 

Furnisbing  the  defeodatit  a  list  of,  498. 

Indorsing  names  on  indictment,  137. 

Spcrecy  as  to  proceedings  before  grand  Jury,  142. 

Requiring  witnesses  to  enter  into  a  recognizBtice  to  appear.  9S. 
See  Evidence. 
WORDS, 

Setting  forth  written  words  in  the  indictment,  239. 

Setting  forth  spoken  words,  249. 

Technical  terms  and  phrases,  228. 

See  Technical  Terms  and  Flirasei. 
WRIT  OF  ERROR, 

See  Error.  Writ  of. 
WRITTEN  INSTRUMENTS, 

Setting  forth  or  describing  in  indictment,  239. 

Variance  between  indictment  and  proof,  381. 
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